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602 342 

Sicelofl   y.   Redman's   Admr., 

26  Ind.  261 441,443 

Sieyers   y.   Peters   Box,  etc., 

Co.,  161  Ind.  642 289 

Simplex,  etc..  Appliance  Co.  y. 

Western,  etc.,  Belting  Co., 

173  Ind.   1 413,706 

Sims  y.  Smith,  99  Ind.  469.  .565 
Skinner   y.    Spann,   176   Ind. 

672 360 

Small    y.    Howland,    14   Ind. 

592 ,443 

Smith  v.*  iEu[rberVi53  'lndV322!287 

y.  Boruff,  75  Ind.  412...  191 

y.  Felton,  85  Ind.  223...  31 

y.  Hotel  RitsB  Co.,  74  N. 

J.  Eq.  616 666 

y.  Hunt,    60    Ind.    App. 

592 72 

y.  McDonald,  49  Ind.  App. 

464 289 

y.  Myers.  109  Ind.  1 262 

y.  Newbaur,  144  Ind.  95.229 

y.  Southern  R.  Co.,  136 


Ky.  162 578,679 

y.  Tate,    30    Ind.    App. 

367 400 

Smith,  Admx.,  y.  Cleyeland, 
etc.,  R.  Co.,  67  Ind.  App. 
397 613 

Smith,  Exr.,  y.  McCormiek,  46 
Ind.  136   442 

Smythe  y.  Scott,  106  Ind.  245.191 

Sordem  y.  Oatewood,  1  Ind. 
107 443 

South  Bend  Pulley  Co.  y.  Fi- 
delity, etc.,  Co.,  32  Ind.  App. 
255 22 

South  Penn  Oil  Co.  y.  Edgell, 
48  W.  Va.  348 104 

Soyereiffn  Camp,  etc.  y.  Lath- 
am, 59  Ind.  App.  290 471 
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466 262 
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182 101 
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712,713 

T.  McGill,  15  Ind.  App. 

61 
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633 430 

Steele   t.    German    Ins.    Co., 
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T.  Michigan  Buggy  Go., 
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8t«nmets  v.  G.  H.  Hammond 
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Sterens  y.  Dennett,  51  N.  H. 

_324 303 
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Taney   y.   Fahnley,   126  Ind. 

88 442 

Tarnowski  y.  Lake  Shore,  etc., 
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Towell  y.  Hollweg,  81  Ind.  154 
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110 488 

y.  Wilson,  100  Ind.  52. .  .421 

Warren   y.   Prescott,   84   Me. 

483 123 
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App.  582 568 

y.    Kennedy,    142    Ind. 
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Wellinger    y.    Wellinger,    39 
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T.  McVey,  83  Ind.  108. .  31 
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Section  80201  Burns'  Supp.  1918 424 
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Section     255  Bums  1914 204, 205 
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Section  308f  Bums  1914 462 

Section    309  Bums  1914 577 
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Section    344  Bums  1914 101,142,164,334,622 

Section    348  Bums  1914 70 
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Section    356  Bums  1914 620 

Section    370  Bums  1914 673 

Section    388  Bums  1914 61 

Section     405  Bums  1914 180, 181, 217 

Section    407  Bums  1914 167, 288, 472 

Sections  504,  505  Bums  1914 401 

Section    572  Bums  1914 241 

Section    585  Bums  1914 286,287,430 
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Section    661  Bums  1914. 400 
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Section  3123  Bums  1914 491 
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Section  4622a  Burns  1914 477 
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Section  4753  Bums  1914 271,276 

Section  4769  Bums  1914 391 

Section  5069  Bums  1914 235 
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Sections  8020a-8020k  Bums  1914. 90 
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Secaon    629  R.  8.  1881 402 
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Section    826  R.  8.  1881 357 
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Section  1065  R.  8.  1881 461 
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Section  3903  R.  8.  1881 406 
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SecUon  4904  R.  S.  1881 224 

Section  6130  R.  S.  1881 204 

Section  6323  R.  S.  1881 613,610 

Section    787  R  S.  1876 .* 448 

R.  S.  1862  p.  249 126 

R.  S.  1843  p.  438 126 

R.  S.  1831  p.  208 125, 126 

Acts  1881  p.  240 448 
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Acts  1897  p.  128 241 
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Acts  1901  p.  288 119, 126 

Acts  1903  p.  616 251 

Acts  1905  p.  219 322 

Acts  1906  p.  383 322 

Acts  1906  p.  440 251 

Acts  1905  p.  447 581 

Acts  1907  p.     59 248,249,261,252 

Acts  1907  p.  434 618 

Acts  1907  p.  444 606 

Acts  1909  p.  122 201 

Acts  1909  p.  238 322 

Acts  1909  p.  251 476, 477, 478 

Acts  1909  p.  281 391 

Acts  1909  p.  334 462 

Acts  1909  p.  412 310, 311 

Acts  1911  p.  145 90,91,92,163,164,165,265 

Acts  1911  p.  193 400 

Acts  1911  p.  244 2, 613 

Acts  1911  p.  415 70, 101, 142,335,622 

Acts  1911  p.  437 76, 594 

Acts  1911  p.  597 64 

Acts  1911  p.  599 524 

Acts  1913  p.  408/. 362 

Acts  1913  p.  638 224, 591 

Acts  1913  p.  848 486 

Acts  1913  p.  850 393 

Acts  1913  p.  956 614 

Acts  1915  p.  392 94. 96, 113. 424, 666. 669 

Acts  1917  p.  154 176. 177, 178, 180,428 

Acts  1917  p.  341 251 

Illinois  Negotiable  Instruments  Law  of  1917,  i|88,  93, 102, 106. .  .589 
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20  Am.  and  Eng.  Ency.  Law 
(2d  ed.)  446 229 

28  Am.  and  Eng.  Ency.  Law 

31 30 

39 31 

255 287 

29  Am.  and  Eng.  Ency.  Law 
746 82 

Anderson,     Law     Dictionary 

292 657 

,  905 262 

1  Black,  Judgments  |106 341 

Black,    Law    Dictionary    (2d 

ed.)  297,  298 657 

2  Black,  Rescission  and  Oan- 
ceUation  1139  103 

3  Bonvier,  Law  Dictionary 
(Rawle*s  3d  ed.)  2962 263 

2  Brickwood,  Sackett's  In- 
structions 12201  100 

Broom,  Legal  Maxims  (8th 
ed.)   {259  360 

Chltty,  Pleadings  chs.  3,  6... 304 
1  Chltty,  Pleading  (16th  ed.) 

281 578 

1  C.  J.  1174 416 

4  C.  J.     557 672 

6  C.  J.     765 241 

8  C.  J.     274 567 

13  G.  J.     506 458 

10   Cyc  1121 392 

15  Cyc     254 431 

15  C!yc   1055 341 

17   Cyc     814 266 

20  C^c     130-132. 71 

22  Cyc  1432 55 

27   Cyc       89 229 

27   Cy«     100,105 230 

29   Cyc     443 550 

29  Cyc     626 89 

29  Cyc   1117.1119 401 

29   Cyc   1441 583 

29  Cyc   1514 341 

29  Cyc   1606 614 

30  Oye     391 109 

31  C^c       46 341 


31  Cyc       49 894 

32  Cyc     158 567 

38  Cyc     152-154 30 

38  Cyc     158 31 

38  Cyc     426-429 287 

39  Cyc   1801 83 

39  Cyc   1830 82 

40  Cyc   1414 171 

40  Cyc   1580 171 

40  Cyc   1589,1593 354 

1   Daniel,   Negotiable  Instru- 
ments (6th  ed.)  f81a 191 

Devlin,  Real  Estate  |1286a.  ..304 


Elliott,  App.  Proc.  1596 61 

1796 400 

Elliott,  Contracts  |195 603 

3  Elliott,  Contracts  S2026....284 

12  Ency.  PI.  and  Pr.  1044 67 

Ewbank's    Manual    (2d    ed.) 
§82 217 


2  Feame,  Remainders  {435.. 430 

1  Graham    and    Waterman, 
New  Trials  40 a35 

Herman,  C!hat.  Mort.  461,  462.533 

2  Jarman,    Wills    (6th   ed.) 
284 353 

771 350 

2  Jones,  Mortgages  11892,893.  32 

§893 31 

4  Kent  Com.  126 492 

May,  Insurance  1154 55 

Page,  Wills  |561 353 
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1677. 355 

Phillips,      Mechanic's      Liens 

|33a 229 

Pollock,  Torts  (10th  ed.)  3. .  .287 


1  R.  C.  L.     194. 
1  R.  C.  L.    610. 


.366 
124 


XXV 


zxn 


TEXTBOOKS  CITED. 


1  R.  C.  L. 

021 

123 
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3  R.  C.  L. 

774 

..119,126 
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State  of  Indiana,  ex  eel.  Friedman  v.  Freiberg  et  al. 

[No.  9,861,    FUed  AprU  16,  1919.] 

L  Evidence. — Judicial  Notice. — Authentication  of  Transcript, — 
Desiffnaticm  of  Clerk. — ^A  transcript  of  a  record  on  an  appeal  from 
tlie  drcnlt  court,  signed  by  the  clerk  of  the  superior  court.  Is 
sufficient,  since  the  appellate  court  judicially  knows  that  the  derk 
of  the  circuit  court  Is  e^p  officio  clerk  of  the  superior  court,    p.  3. 

2.  Intoxicating  Liquors. — Revocation  of  Liquor  License. — Liahil- 
ity  for  Attorney* s  Fees. — Bond. — Statute. — In  a  proceeding  to 
revoke  a  liquor  license,  a  bond  filed  with  the  complaint,  and 
C(»dltioned  that  plaintiff  shall  pay  all  costs  and  charges  If  the 
license  is  not  revoked,  as  required  by  f8323y  Burns  1914,  Acts 
1911  p.  244,  does  not  require  the  payment  of  attorney's  fees 
incnned  in  defending  the  action,    pp.  3,  4. 

3.  Costs. — Right  to  Recover. — Costs  are  never  allowed  a  party  in 
the  absence  of  a  statute,  and  a  party  claiming  costs  must  show 
that  the  costs  or  charges  which  he  claims  are  within  the  statute. 
p.  4. 

4.  Statutes. — Construction. — Common-Law  Meaning. — ^Where  words 
of  a  definite  significance  under  the  common  law  are  used  In  a 
statute,  and  there  Is  nothing  to  show  that  they  are  used  In  a 
different  sense,  they  are  deemed  to  be  employed  in  their  known 
and  defined  common-law  meaning,    p.  4. 

From  Marion  Circuit  Court   (25,828) ;  Louis  B. 
Ewhanh,  Judge. 

Action  by  the  State  of  Indiana,  on  the  relation  of 
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Hyman  Friedman,  against  Ben  Freiberg  and  another. 
From  a  judgment  for  defendants,  the  relator  appeals. 
Affirmed. 

Richard  M.  Fairbanks,  John  Ogden  and  Merrill 
Moores,  for  appellant. 
Ben  Berg,  for  appellee. 

McMahan,  J. — This  is  an  action  by  the  State  of 
Indiana,  on  the  relation  of  Hyman  Friedman,  to  re- 
cover against  Ben  Freiberg  and  The  National  Surety 
Company  of  New  York  City,  New  York,  upon  their 
bond,  the  sum  of  $100  charges  for  attorney's  fees  in 
defending  a  cause  of  action  instituted  by  Ben  Frei- 
berg, one  of  the  appellees,  to  suspend  or  revoke  a 
liquor  license  held  by  the  relator,  Hyman  Friedman. 

The  complaint  alleges  that  the  appellee  Ben  Frei- 
berg filed  his  complaint  for  the  revocation  of  a  retail 
liquor  license  held  by  the  relator;  that  he  gave  a 
bond,  as  required  by  §8323y  Burns  1914,  Acts  1911 
p.  244,  §20,  with  the  appellee  surety  company  as 
surety,  and  conditioned  that  the  appellees  **  shall  pay 
all  costs  and  charges  incurred  by  the  said  Hyman 
Friedman  if  such  license  be  not  suspended  or  re- 
voked'';  that  said  cause  was  tried,  and  a  judgment 
rendered  in  favor  of  the  relator,  and  that  his  license 
was  not  suspended  or  revoked ;  that  relator  was  com- 
pelled to,  and  did,  incur  a  charge  of  $100  for  attor- 
ney's fees  in  defending  said  action.  The  appellees 
filed  separate  demurrers  to  the  complaint,  which  were 
sustained.  Relator  excepted  and,  refusing  to  plead 
further,  judgment  was  rendered  against  him  that  he 
take  nothing. 

Appellees  have  called  our  attention  to  the  fact  that 
the  transcript  filed  in  this  court  is  signed  by  Theodore 
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Stein,  Jr.,  as  **  Clerk  of  the  Superior  Court, 

1.  Marion  County,  Ind.,*'  instead  of  clerk  of  the 
circuit  court,  and  insist  that  this  is  not  suflS- 

cient  to  bring  any  question  before  this  court. 

This  court  judicially  knows  that  the  clerk  of  the 
Marion  Circuit  Court  is  ex  officio  clerk  of  the  Superior 
Court  of  Marion  county.  The  certificate  is  signed  by 
the  person  who  was  in  fact  clerk  of  the  Marion  Circuit 
Court,  and  is  witnessed  by  the  seal  of  the  circuit  court. 
This  is  sufficient. 

The  only  question  involved  in  this  appeal  is,  Do  the 
words  ** costs  and  charges  incurred''  in  the  bond 
include  attorney's  fees  incurred  in  defending  the 
action  for  the  revocation  of  the  liquor  license  held  by 
the  relator! 

Section  8323y,  supra,  authorizes  any  voter  of  the 
city  or  township  for  which  a  license  to  sell  intoxicat- 
ing liquor  has  been  granted  to  file  his  complaint 

2.  for  the  revocation  or  suspension  of  such  license, 
and  provides  that  upon  the  filing  of  such  com- 
plaint and  **a  bond  in  the  sum  of  two  hundred  dollars, 
with  sureties  to  be  approved  by  the  auditor,  payable 
to  the  holder  of  such  license,  to  the  effect  that  such 
voter  will  pay  all  cost  and  charges  incurred  by  the 
holder  of  the  license  if  the  license  be  not  suspended  or 
revoked,  the  board  of  commissioners  shall  issue  notice 
to  the  holder  of  such  license.  *  *  *  If  such  licensee 
appears  and  contests  such  application  to  revoke  his 
license,  he  shall,  at  the  time  of  such  appearance,  file  a 
bond  payable  to  the  remonstrators  in  the  same  sum 
and  upon  the  same  conditions  as  above  herein  re- 
quired of  the  complainant  in  such  cases." 

Costs  are  never  given  or  allowed  a  party  in  the 
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absence  of  a  statute,  and  a  party  claiming 

3.  costs  must  show  that  the  costs  or  charges  which 
he  claims  are  within  the  statute. 

It  has  been  the  policy  of  the  courts  from  the  earli- 
est times  to  allow  only  such  costs  and  charges  as  are 
properly  taxable  as  costs. 

The  phrase  *' costs  and  charges**  at  common  law 

had  a  well-known,  fixed  and  definite  meaning  when 

used  in  connection  with  courts  and  legal  pro- 

2.  cedure.  The  technical  use  of  these  words  had 
become  fixed  and  recognized  by  the  courts  of 
England  as  early  as  the  case  of  Fox  v.  Smith  (1765), 
2  Wils.  267.  The  action  in  that  case  was  on  a  bond 
given  to  perform  the  award  to  be  made  by  arbitrators. 
The  arbitrators  made  an  award  requiring  the  pay- 
ment of  a  certain  sum  and  all  such  **  costs,  charges 
and  expenses'*  as  the  plaintiff  had  been  put  to  in  the 
cause.  The  court,  speaking  through  the  Lord  Chief 
Justice,  said:  **By  costs,  charges  and  expenses,  are 
meant  such  costs,  etc.,  as  courts  take  notice  of  by 
their  officer;  it  might  be  said  that  all  costs  between 
the  attorney  and  client  are  meant  thereby,  but  we  will 
take  the  words  of  the  arbitrators  to  mean  the  same  as 
if  they  had  been  the  words  of  the  court.  *  * 

Where  words  of  a  definite  significance  under  the 

common  law  are  used  in  a  statute,  and  there  is  nothing 

to  show  that  they  are  used  in  a  different  sense, 

4.  they  are  deemed  to  be  employed  in  their  known 
and  defined  common-law  meaning.    Truelove  v. 

Truelove  (1909),  172  Ind.  441,  86  N.  E.  1018,  88  N.  E. 
516,  27  L.  R.  A.  (N.  S.)  220, 139  Am.  St.  404. 

We  know  of  no  authority  in  this  state  authorizing  a 
recovery  of  attorney's  fees  as  costs  or  charges.    In 
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fact,  it  has  been  held  that  attorney 's  fees  could 

2.  not  be  allowed  in  partition  when  the  expression 
was  **  costs  and  expenses. '*  Hutts  v.  Martin 
(1893),  134  Ind.  587,  33  N.  E.  676.  The  legislature  in 
the  enactment  of  the  statute  requiring  the  giving  of  a 
bond  doubtless  had  in  mind  the  construction  which 
the  courts  have  given  the  phrase. 

The  construction  which  the  courts  have  given  such 
phrases  as  ** costs  and  charges''  included  only  such 
charges  as  the  court  had  jurisdiction  to  adjudicate 
and  to  enforce  by  the  necessary  order  for  their  pay- 
ment. Had  it  been  the  intention  of  the  legislature  to 
include  attorney  fees,  they  would  doubtless  have  said 
so,  as  they  did  when  it  was  provided  that  attorney 
fees  should  be  included  as  a  part  of  the  expense  in 
partition  suits.    §1265  Burns  1914,  Acts  1893  p.  315. 

The  court  committed  no  error  in  sustaining  the 
demurrer  to  the  complaint. 

Judgment  affirmed. 


Chicago,  Lake  Shore  and  South  Bend  RAHiWAY 
Company  v.  Wesolowski,  Administbatbix. 

[No.  9,781.    Filed  April  16,  1919.] 

1.  Appeal. — Review. — Weighing  Conflicting  Evidence, — Although 
the  court  on  appeal  will  not  weigh  conflicting  evidence,  It  will 
not  sustain  a  verdict  that  la  contrary  to  all  the  evidence  or  to 
some  essential  element  of  the  case.    p.    8. 

2-  Appeal. — Review. — Evidence. — Scope  of  Review, — ^In  an  action 
for  wrongful  death,  where  plaintiff's  decedent  was  killed  in  a 
collision  between  an  automobile  In  which  he  was  riding  and 
defendant's  electric  interurban  car,  a  substantial  contradiction  in 
the  evidence  as  to  the  speed  at  which  the  car  was  traveling  pre- 
sented such  a  conflict  in  the  evidence  as  to  prevent  the  court  on 
appeal  from  reviewing  it.    p.  8. 
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3.  Appeal. — Sufficiency  of  Evidence. — Scope  of  Review. — Presump- 
tions,— Every  reasonable  presumption,  inference  and  intendment 
will  be  indulged  in  support  of  the  general  verdict,  and  in  deter- 
mining whether  the  evidence  sustains  it  the  court  on  appeal  will 
consider  only  the  evidence  more  favorable  to  appellee,    p.  9. 

4.  8TSEET  Railboads. — Cvosstng  Accidents, — Duty  to  Look  and 
Listen. — The  duty  to  look  and  listen  is  not  applied  with  strictness 
to  those  passing  over  car  tracks  laid  in  the  streets  of  cities,    p.  9. 

5.  Appeal. — Review, — Instructions. — Invited  Error. — Error,  if  any, 
in  instructions  is  not  available  to  appellant,  where  the  erroneous 
instructions  were  invited  by  appellant*s  evidence,  together  with 
its  request  for  instructions,  tendered  by  it,  which  pertained  to 
the  same  subject  as  those  complained  of.    p.  10. 

From  St.  Joseph  Circuit  Court;  Walter  A.  Funk, 
Judge. 

Action  by  Marion  Wesolowski,  administratrix  of 
the  estate  of  Frank  Dolniak,  deceased,  against  the 
Chicago,  Lake  Shore  and  South  Bend  Railway  Com- 
pany. From  a  judgment  for  plaintiff,  the  defendant 
appeals.    Affirmed. 

F.  J.  Lewis  Meyer  and  Charles  E.  Cox,  for  appel- 
lant. 

Anderson,  Parker,  CrabUl  d  Crumpacker  and 
George  W.  Kurtz,  for  appellee. 

Nichols,  J. — ^Action  by  appellee  against  the  appel- 
lant for  damages  because  of  the  death  of  Frank 
Dolniak,  caused,  as  alleged,  by  the  negligence  of  the 

appellant. 

It  is  averred  in  the  complaint,  in  substance,  that 
the  appellant  is  an  electric  interurban  railway  com- 
pany, operating  its  cars  between  Chicago,  Illinois, 
and  South  Bend,  Indiana ;  that  in  said  city  of  South 
Bend  its  tracks  occupy  the  center  of  Orange  street, 
running  east  and  west,  and  across  Olive  street,  which 
runs  north  and  south ;  that  about  5 :15  p.  m.  on  June 
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11, 1914,  appellee's  intestate  was  going  north  on  Olive 
street,  in  an  automobile  owned  and  operated  by  one 
Frank  E.  Wesolowski,  as  his  guest ;  that  said  automo- 
bile was  under  the  control  and  management  of  Weso- 
lowski, who  was  a  competent  and  skilful  driver ;  that 
they  approached  Orange  street  from  the  south,  driv- 
ing at  a  slow  rate  of  speed ;  that  with  due  care  they 
looked  and  listened  for  approaching  X5ars ;  that  they 
neither  saw  nor  heard  any  car  approaching;  that 
they  listjened  for  any  signals  that  might  be  given,  but 
heard  none ;  that  on  the  east  side  of  Olive  street,  and 
south  side  of  Orange  street,  there  are  frame  buildings 
that  obstruct  the  view  of  approaching  cars  from  the 
east ;  that  at  said  time  there  was  a  brisk  wind  blowing 
from  the  west ;  that  they  continued  to  look  and  listen, 
but,  not  seeing  or  hearing  any  car  approaching,  they 
started  across  the  tracks  approaching  from  the  south ; 
that  just  as  said  automobile  was  on  the  tracks  the  ap- 
pellant negligently  ran  a  fast  limited,  passenger  car 
from  the  east  at  a  dangerous  and  reckless  rate  of  speed 
of  forty  miles  per  hour,  without  sounding  any  whistle 
or  gong,  or  giving  any  signal,  against  the  same,  with 
great  force  and  violence,  thereby  killing  appellee's 
intestate;  that  appellant  negligently  failed  to  sound 
any  gong  or  whistle,  or  to  give  any  signal  whatever ; 
that  by  reason  of  said  obstruction,  and  by  reason  of 
the  high  wind,  and  by  reason  of  the  car  being  operated 
by  electricity,  and  by  reason  of  the  rapid  and  danger- 
ous rate  of  speed  at  which  the  car  was  run,  the  car 
did  not  make  suflScient  noise  in  advance  thereof  that 
could  be  heard  for  any  distance  away  from  it;  that 
owing  to  said  negligent,  dangerous  and  reckless  high 
rate  of  speed  at  which  the  car  was  running,  the  driver 
of  the  automobile  with  whom  appellee 's  intestate  was 
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riding  was  unable  to  get  his  automobile  off  of  appel- 
lant's track  and  out  of  the  reach  of  said  car.  The 
complaint  further  alleges  the  appointment  of  the 
administratrix,  and  prays  for  $10,000  in  damages. 

Appellant  answered  the  complaint  by  a  general 
denial.  There  was  a  trial  by  jury,  and  verdict  and 
judgment  in  favor  of  the  appellee.  The  appellant 
filed  its  motion  for  a  new  trial,  which  was  overruled, 
to  which  ruling  appellant  excepted,  and  now  prose^ 
cutes  this  appeal. 

The  only  error  assigned  is  that  the  court  erred  in 
overruling  the  appellant's  motion  for  a  new  trial. 
Under  this  head,  appellant  complains  that  the  evi- 
dence was  not  sufficient  to  sustain  the  verdict,  and 
that  the  court  erred  in  giving  and  refusing  certain 
instructions,  hereinafter  considered. 

Appellant  concedes  that  it  is  the  rule  of  law  that 

this  court  will  not  weigh  conflicting  evidence,  but 

argues  that  a  verdict  that  is  contrary  to  all 

1.  the  evidence,  or  to  some  essential  element  of 
the  case,  cannot  be  sustained.  We  fully  agree 
with  appellant's  contention  in  this  regard,  but 

2.  we  do  not  find  that  the  facts  proved  are  in  har- 
mony with  the  proposition  which  it  presents  as 

an  elementary  principle  of  law.  There  was  substan- 
tial contradiction  in  the  evidence  as  to  the  speed  at 
which  the  appellant's  car  was  traveling,  as  it  ap- 
proached the  place  of  the  accident,  some  witnesses 
saying  that  it  was  going  ten  to  twelve  miles  per  hour, 
some  twelve  to  fifteen  miles,  one  thirty-five  to  thirty- 
eight  miles,  while  one  keeps  herself  in  harmony  with 
all  of  this  diverse  testimony,  without  giving  offense  to 
any  of  it,  by  saying  that  it  was  going  ** awful  fast.'' 
This  was  across  a  street,  without  stopping,  over  which 
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hung  a  notice,  in  plain  view  of  the  public,  including 
appellee's  decedent,  saying  *'AU  cars  stop  here.*'  The 
jury  may  reasonably  have  inferred  that  appellant  was 
running  its  car  at  a  negligent  rate  of  speed,  and  that 
the  occupants  of  the  automobile  were,  by  this  notice, 
lulled  into  the  belief  that  they  were  safe,  as  any  car 
that  might  approach  would  stop  before  crossing  the 
street ;  and  by  the  general  verdict,  the  jury  has  found 
that  this  evidence  was  sufficient  to  support  the  charge 
of  negligence  in  the  complaint,  and  to  refute  any 
imputation  of  contributory  negligence  on  the  part  of 
the  appellee's  decedent.  In  view  of  the  rule  of  law 
that  every  reasonable  presumption,  inference  and 
intendment  will  be  indulged  in   support   of 

3.  the  general  verdict,  and  that  in  determining 
whether  the  evidence  sustains  it  the  appellate 
court  will  consider  only  the   evidence  more 

4.  favorable  to  the  appellee,  we  must  sustain  the 
jury*  in  its  finding  as  to  the  elements  of  con- 
tributory negligence  and  negligence.  Sovereign  Camp, 
etc.  Y.  Porch  (1915),  184  Ind.  92,  110  N.  E.  659;  Van- 
doLia  Coal  Co.  v.  Coakley  (1916),  184  Ind.  661,  111 
N.  E.  426;  Avltman,  etc.,  Mack.  Co.  v.  Shell  (1916), 
61  Ind.  App.  19,  111  N.  E.  445 ;  Indianapolis  Traction, 
etc.,  Co.  V.  Klentschy  (1907),  167  Ind.  598,  79  N.  E. 
908,  10  Ann.  Cas.  869.  That  the  ''look  and  listen'^ 
law  is  not  applied,  with  strictness,  to  those  passing 
over  car  tracks  laid  in  the  streets  of  cities  has  been 
repeatedly  decided  in  this  state.  Indianapolis  St.  R. 
Co.  V.  Schmidt  (1905),  35  Ind.  App.  202,  71  N.  E.  663, 
72  N.  E.  478.  See,  also,  Indianapolis  St.  R.  Co.  v. 
Bolin  (1906),  39  Ind.  App.  169,  78  N.  E.  210,  a  case 
bearing  on  points  discussed  above. 
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There  was  no  issue  of  *4ast  clear  chance '^  properly 
in  the  case,  there  being  no  general  averment  of  neg- 
ligence in  the  complaint,  and  facts  present- 

5.  ing  such  an  issue  not  having  been  specially 
pleaded ;  this  fact,  together  with  the  conclusion 
reached  from  the  evidential  facts  hereinbefore  dis- 
cussed, makes  it  unnecessary  to  consider  any  ques- 
tions in  the  case  growing  out  of  this  doctrine,  but  we 
may  note  that  any  facts  that  might  suggest  the  perti- 
nency of  the  doctrine  were  developed  by  the  appel- 
lant's direct  examination  of  its  own  witness,  the 
motorman  in  charge  of  the  car.  Instructions  Nos.  5, 
6  and  7,  given  by  the  court,  pertain  to  this  doctrine, 
but,  even  if  erroneous,  they  were  invited  by  appel- 
lant's evidence  aforesaid,  together  with  appellant's 
request  for  instructions  Nos.  21  and  30,  tendered  by 
it,  which  pertained  to  the  same  subject,  and  therefore 
such  error,  if  any,  is  not  available  to  the  appellant. 
Domestic  Block  Coal  Co.  v.  De Armey  (1913),  179  Ind. 
592,  100  N.  E.  675,  102  N.  E.  99;  Daywitt  v.  Daywitt 
(1917),  63  Ind.  App.  444, 114  N.  E.  694.  These  instruc- 
tions were  given  in  the  case  of  Indiana  Union  Trac- 
tion Co.  V.  Kraemer  (1913),  55  Ind.  App.  190,  102 
N.  E.  141,  where  they  were  approved  by  this  court 
as  a  correct  exposition  of  the  law  of  last  clear  chance. 

Instruction  No.  13  is  on  the  measure  of  damages, 
and  is  a  correct  statement  of  the  law  as  decided  in 
Thomas  Madden,  Son  <&  Co.  v.  Wilcox  (1910),  174  Ind. 
657,  91  N.  E.  933,  and  Vandalia  Coal  Co.  v.  Temm 
(1911),  175  Ind.  524,  92  N.  E.  49,  94  N.  E.  881. 

We  find  no  available  error.  The  judgment  is  af- 
firmed. 
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Geobgia  Casualty  Company  v.  Schbepferman. 

[No.  9,806.    FUed  AprU  16, 1919.] 

1.  Appeal. — Review. — Harmless  Error, -^Striking  Out  Answer, — ^In 
an  employer's  action  on  an  employer's  liability  policy  for  the 
amount  of  a  judgment  recovered  by  an  injured  employe,  an 
answer  setting  up  collusion  between  the  employer  and  the  injured 
employe  and  alleging  that  the  Judgment  against  the  employer 
was  obtained  without  trial  and  without  evidence  being  presented 
in  pursuance  of  a  conspiracy,  was  not  a  counterclaim,  since  it 
stated  no  cause  of  action  in  favor  of  defendant,  and,  being  an 
answer,  error,  if  any,  in  striking  it  out  was  harmless,  where  all 
evidence  offered  by  defendant  under  its  allegations  was  admitted 
over  plaintiff's  objection,  and  its  alleged  facts  were  traversed  by 
special  findings,     p.  19. 

2.  Jnsubance.  —  Employers*  Liahility  Insurance,  —  Policy,  —  Con- 
struction.— Immediate  Notice  of  Injury, — ^Where  an  employe 
was  injured  on  October  17,  1913,  and  the  employer  gave  notice  of 
the  accident  to  the  company  carrying  his  employer's  liability 
Insurance  on  October  20,  and  again  on  November  28,  and,  having 
received  no  acknowledgment  thereof,  sent  another  notice  on 
December  29  on  a  blank  furnished  by  the  insurer,  the  notice  to 
the  insurer  was  sent  within  such  time  as  to  constitute  compliance 
with  a  provision  of  the  policy  requiring  immediate  written  notice 
of  the  occurrence  of  an  accident,    p.  20. 

3.  Insurance. — Employers*  Liability  Insurance, — Insured*8  Action 
on  Policy, — Defenses, — Fraud  or  Collusion, — In  an  action  on  an 
employer's  liability  policy  for  the  amount  of  a  Judgment  recov- 
ered by  an  injured  employe,  where  the  insurer,  with  full  knowl- 
edge of  the  accident,  injury  and  pendency  of  the  suit  therefor 
and  of  the  proceedings  in  court  when  the  Judgment  was  rendered 
against  the  employer,  failed  and  refused  to  participate  in  the 
defense,  as  provided  by  the  terms  of  the  policy.  It  cannot  chal- 
lenge the  Judgment  obtained  by  the  employe  for  fraud,  collusion, 
or  for  any  other  reason,    p.  22. 

From  Putnam  Circuit  Court;  James  P.  Hughes, 
Judge. 

Action  by  Nick  Schrepferman  against  the  Georgia 
Casualty  Company.  From  a  judgment  for  plaintiff, 
the  defendant  appeals.    Affirmed, 
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Hutchinson  S  Burns  and  Haip  S  Murphy,  for  ap- 
pellant. 

McGregor,  Knight  <&  Miller  and  Edward  H,  Knight, 
for  appellee. 

Nichols,  J. — The  appellant  issued  to  the  appellee  a 
policy  of  indemnity  insurance,  for  a  valid  considera- 
tion, by  which  policy  it  insured  and  indemnified  appel- 
lee against  loss  resulting  from  claims  against  him  for 
damages  on  account  of  bodily  injuries  accidentally 
suffered  by  any  employe  of  appellee  at  his  mine,  not 
exceeding  $5,000,  and  costs  assessed  against  appellee 
and  expenses.  One  Cornelius  Schrepferman,  son  of 
appellee,  and  who  was  an  employe  of  appellee,  while 
so  employed,  was  injured,  for  which  injury  he  prose- 
cuted an  action  against  appellee,  and  recovered  a 
judgment  in  the  sum  of  $5,000  and  costs,  which 
amount  appellee  was  compelled  to  pay,  together  with 
appellee *s  attorney's  fees.  Appellant  refused  to  re- 
imburse appellee,  on  demand,  for  the  amount  so  paid 
out,  and  appellee  thereupon  commenced  this  action. 

Errors  relied  upon  for  reversal,  which  are  not 
waived  are:  (3)  Error  in  sustaining  appellee's  mo- 
tion to  strike  out  the  third  paragraph  of  answer. 
Nos.  4,  5  and  6  challenge  the  court's  conclusions  of 
law.  Nos.  7  and  8  are  predicated  on  error  of  the 
court  in  overruling  the  motion  for  a  new  trial,  and  in 
sustaining  appellee 's  motion  for  judgment  on  the  find- 
ings and  conclusions. 

The  complaint  is  quite  long,  covering,  with  its  ex- 
hibits, twenty-one  pages  of  appellant's  brief.  It  is  in 
two  paragraphs,  the  second  of  which  is  in  substance 
as  follows :  The  defendant  is  an  indemnity  insurance 
company,  organized  in  the  State  of  Georgia,  and 
doing  business  in  the  State  of  Indiana,  such  insur- 
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ance  commonly  being  known  as  *  *  Employers '  Liability 
Insurance.  ^ '  Plaintiff  is,  and  was  at  the  time  here- 
inafter mentioned,  engaged  in  mining  coal,  employing 
a  large  number  of  men,  including  Cornelius  Schrep- 
ferman. Defendant  for  a  consideration  of  $100  issued 
its  certain  policy  to  plaintiff  indemnifying  plaintiff 
for  one  year  from  June  12,  1913,  against  loss  arising 
from  claims  upon  plaintiff  for  damages  on  account  of 
bodily  injuries  accidently  suffered  or  alleged  to  have 
been  suffered  by  any  employe  of  plaintiff  by  reason 
of  the  operation  of  his  mine,  and  thereby  agreeing  to 
make  good  unto  plaintiff  any  loss  or  damage,  not  ex- 
ceeding $5,000,  and  further  agreeing  to  defend  any 
suit  in  the  name  of,  and  in  the  behalf  of  the  plaintiff, 
and  to  pay  aU  expenses  in  defending  such  suit,  and 
court  costs,  whether  the  verdict  be  for  or  against  the 
plaintiff,  and  regardless  of  the  limit  of  liability  ex- 
pressed in  the  policy.  On  October  17, 1913,  said  Cor- 
nelius Schrepferman,  while  employed  by  plaintiff  as 
an  engineer,  and  while  engaged  in  the  duties  of  his 
employment,  was  injured,  and  thereafter,  to  wit,  on 
May  4,  1914,  commenced  suit  in  the  Clay  Circuit 
Court,  against  plaintiff  to  recover  damages  for  such 
injury,  such  suit  being  cause  No.  8162,  entitled  Cor- 
nelius Schrepferman  v.  Nicholas  Schrepferman.  Sum- 
mons was  duly  issued  in  said  cause,  and  served  on 
this  plaintiff.  On  October  29,  1914,  said  Cornelius 
Schrepferman  recovered  a  judgment  on  trial  of  the 
issue  in  said  action  in  said  court  against  this  plaintiff 
for  $5,000,  together  with  costs,  taxed  at  $30.65.  De- 
fendant had  full  notice  and  knowledge  of  the  filing  of 
said  action,  but  failed  and  refused  to  defend  such  suit, 
and  notified  plaintiff  by  telegraph,  several  months 
prior  to  the  trial,  that  it  would  not  defend  the  suit, 
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although  requested  so  to  do  in  writing  by  plaintiflE. 
Plaintiff  was  compelled  to  employ  counsel  to  defend 
such  suit,  whose  services  were  reasonably  worth  $300, 
which  amount  plaintiff  was  compelled  to  pay.  On 
December  2,  1914,  plaintiff  paid  the  clerk  of  Clay 
Circuit  Court  $5,030.65,  in  full  satisfaction  of  said 
judgment  and  costs.  The  loss  thereby  sustained  by 
plaintiff  was  one  against  which  plaintiff  was  insured 
and  indemnified  by.  said  policy.  Plaintiff  has  duly 
performed  all  the  conditions  of  the  policy.  Within 
three  days  after  said  accident  and  injury  to  said  Cor- 
neUus  Schrepferman,  as  aforesaid,  plaintiff  sent  by 
mail,  properly  addressed  and  postage  paid,  a  written 
notice  of  said  accident  and  injury,  to  said  defendant, 
at  its  home  office  in  Macon,  Georgia,  and  within  forty- 
two  days  after  said  accident,  plaintiff  again  sent  by 
mail,  as  aforesaid,  a  written  notice  of  such  accident 
and  injury  to  its  said  home  office.  Plaintiff  received 
no  answer  to  either  of  said  written  notices.  On  De- 
cember 15 j  1913,  plaintiff  telephoned  to  defendant's 
local  and  duly  authorized  agent,  at  Indianapolis,  Indi- 
ana, inquiring  as  to  why  such  notices  had  not  been 
duly  acknowledged,  and  why  defendant  had  not  made 
some  investigation.  Thereafter  said  defendant  by  its 
said  agent  notified  plaintiff  by  mail,  December  27, 
1913,  that  it  had  no  record  in  its  office  of  ever  having 
received  a  notice  of  accident  from  plaintiff,  and  there- 
with inclosed  a  blank  notice  of  accident  and  requested 
plaintiff  to  fill  out  and  return  the  same,  by  mail,  giv- 
ing all  facts  connected  with  the  accident,  stating  that 
defendant  would  then  take  the  matter  up,  and  investi- 
gate without  delay,  and  requesting  plaintiff  not  to 
delay  sending  notice  by  early  mail.  On  December  29, 
1913,  plaintiff  returned  said  notice,  filled  out,  and 
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stating  all  facts  connected  with  said  accident  of  which 
plaintiff  had  knowledge,  and  such  notice  was  received 
by  defendant  in  due  course  of  mail.  On  May  6,  1914, 
plaintiff  forwarded  to  defendant,  at  its  home  oflSce,  in 
Macon,  Georgia,  by  registered  mail,  properly  ad- 
dressed and  postage  prepaid,  a  certified  copy  of  the 
sunmions  served  on  him  in  said  suit,  which  was  re- 
ceived by  defendant,  May  7,  1914,  On  December  3, 
1914,  plaintiff  demanded  of  defendant  $5,330.65, 
which  was  refused.  Judgment  for  $5,330.65  is  de- 
manded. The  first  paragraph  of  complaint  is  similar 
to  the  second,  but  not  so  specific  in  its  details. 

The  policy  is  marked  ''Exhibit  A,^^  and  made  a 
part  of  the  complaint.  Condition  B  of  the  policy  is 
as  follows: 

''Condition  B.  When  any  accident  occurs  the 
assured  shall  give  inunediate  written  notice 
thereof  to  the  company  at  its  home  oflBce  in 
Macon,  Georgia,  or  to  its  duly  authorized  agent. 
If  any  claim  is  made  on  account  of  such  accident 
the  assured  shall  give  like  notice  thereof.  If 
any  suit  is  brought  to  enforce  such  a  claim  the 
assured  shall  immediately  forward  to  the  com- 
pany at  its  home  oflSce  in  Macon,  Georgia,  every 
summons  or  other  process  as  soon  as  the  same  is 
served  on  him,  and  the  company  shall  defend 
such  suit  (whether  groundless  or  not)  in  the 
name  and  on  behalf  of  the  assured.  All  expenses 
(legal  and  otherwise)  incurred  by  the  company 
in  defending  such  suit  and  all  court  costs  as- 
sessed against  the  assured  shall  be  paid  by  the 
company  (whether  groundless  or  not)  in  the 
name  and  on  behalf  of  the  assured.    All  expenses 
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(legal  and  otherwise)  incurred  by  the  assured 
in  defending  such  suit  and  all  court  costs  as- 
sessed against  the  assured  shall  be  paid  by  the 
company  (whether  the  verdict  is  for  or  against 
the  assured)  regardless  of  the  limits  of  liability 
expressed  in  Condition  N.  The  assured  shall 
always  give  to  the  company  all  co-operation  and 
assistance  possible.  The  company  shall  have  the 
right  to  settle  any  claim  or  suit  at  its  own  cost 
at  any  time/' 

To  this  complaint,  after  demurrer  was  overruled, 
appellant  filed  answer  in  three  paragraphs,  the  first 
being  a  general  denial,  the  second  pleading  breach  of 
warranty  contained  in  the  schedule,  and  the  third 
being  in  substance  as  follows :  Defendant  says  that 
plaintiff  ought  not  to  recover  on  either  paragraph 
of  complaint  because  the  policy  provides  in  express 
terms  that  the  defendant  was  to  reimburse  only  for 
a  loss  actually  sustained  and  paid  in  satisfaction  of 
a  judgment  after  a  trial  and  legal  determination  of 
the  issue  in  the  cause  on  its  merits ;  that  the  judgment 
which  forms  the  basis  of  the  action  in  both  para- 
graphs of  complaint  is  not  a  bona  fide  judgment  after 
a  trial  of  the  issues  on  the  merits  thereof,  but  on  the 
contrary  the  said  judgment  was  entered  by  the  con- 
sent of  the  plaintiff  and  by  a  collusion  and  conspiracy 
between  the  plaintiff  herein,  and  the  plaintiff  in  the 
action  of  Cornelius  Schrepf  erman  v.  Nicholas  Schrep- 
ferman,  referred  to  and  identified  in  the  plaintiff's 
complaint  herein,  and  was  entered  without  any  trial 
of  the  issues  therein,  and  vdthout  any  evidence  what- 
ever being  presented  or  heard  by  the  court  in  said 
cause;  and  the  judgment  as  ordered  aforesaid  was 
not  a  proper  judgment  in  said  action;  that  the  min- 
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utes  entered  by  the  judge  in  his  docket  in  said  cause, 
from  which  the  clerk  of  the  court  made  the  entry  in 
the  order  book,  which  was  signed  by  the  court,  was 
dictated  by  the  attorney  for  the  plaintiff  herein  in 
pursuance  of  said  conspiracy  and  collusion ;  that  any 
sum  which  was  paid  to  said  Cornelius  Schrepferman 
was  a  voluntary  payment,  without  any  legal  hearing 
or  determination  of  the  facts,  by  any  court  whatso- 
ever, and  this  defendant  is  not  responsible,  and  cannot 
be  made  to  respond  in  damages  therefor,  for  the  rea- 
sons aforesaid. 

This  paragraph  of  answer  was  stricken  out,  on  the 
motion  of  the  plaintiff,  for  the  reason  that  it  was  an 
argumentative  denial,  and  that  all  proof  admissible 
thereunder  could  be  given  under  the  first  paragraph 
of  answer.  To  this  ruling  the  appellant  excepted. 
The  appellant  filed  its  reply  in  general  denial.  There 
was  a  trial,  and  special  finding  of  facts,  on  which, 
with  other  facts,  the  court  found :  That  the  appellant 
issued  to  the  appellee  the  policy,  ** Exhibit  A^'  of  the 
complaint  covering  the  time  involved  in  this  suit; 
that  Cornelius  Schrepferman,  on  October  17,  1913, 
while  in  the  employ  of  appellee,  and  while  in  the  line 
of  his  duties,  was  injured,  which  injury  resulted  in 
the  amputation  of  his  right  leg  above  the  knee ;  that 
on  October  20, 1913,  and  on  November  28, 1913,  appel- 
lee gave  written  notice  of  said  accident  to  appellant, 
at  its  home  office,  in  Macon,  Georgia,  and  that  the 
same  was  in  reasonable  time ;  that  on  December  27, 
1913,  appellant  delivered  to  appellee  a  blank  notice 
of  accident,  with  a  request  to  fill  it  out,  and  that  ap- 
pellee did,  on  December  29, 1913,  fill  it  out  and  deliver 
it  to  appellant,  stating  all  the  facts  which  he  had 
knowledge  of;  that  on  May  4,  1914,  said  Cornelius 
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commenced  suit  against  appellee,  and  on  May  6,  ap- 
pellee sent  a  certified  copy  of  the  summons  served 
on  him  to  appellant,  at  its  home  office,  aforesaid;  and 
that  it  was  received  by  appellant  on  May  7, 1913 ;  that 
on  June  15,  1914,  appellee  inquired,  by  telegram,  of 
appellant  whether  it  intended  to  defend  in  said  suit, 
and  that  on  June  16, 1913,  appellant  informed  appel- 
lee by  telegram,  from  its  home  office,  that  it  would  not, 
and  thereupon  appellee  employed  attorneys  to  advise 
him  in  the  preparation  of  his  defense,  and  to  defend 
liim  in  said  suit ;  that  on  October  29, 1914,  said  cause, 
being  at  issue,  was  submitted  to  the  court  for  trial, 
and  said  Cornelius  Schrepferman  recovered  judg- 
ment, after  trial  of  the  issues  in  said  action,  against 
plaintiff,  for  $5,000  and  costs,  taxed  at  $30.65,  which 
was  duly  entered  of  record,  and  was  unappealed  from, 
and  thereafter  remained  in  full  force  and  binding 
effect ;  that  appellant  was,  on  May  7,  1914,  notified  in 
writing  at  its  home  office  in  Macon,  Georgia,  of  the 
commencement  of  said  suit,  by  said  Cornelius  Schrep- 
ferman, against  appellee,  and  at  all  times  thereafter 
appellant  had  knowledge  of  the  pendency  of  said  ac- 
tion, but  failed  and  refused  to  defend  the  same ;  that 
on  December  2,  1914,  appellee  paid  to  the  clerk  of 
Clay  Circuit  Court  $5,030.65  in  full  of  said  judgment 
and  costs,  and  $300  attorney  fees  to  his  said  attorneys, 
which  amount  was  a  reasonable  attorney  fee.  That 
on  December  3, 1914,  appellee  made  demand  on  appel- 
lant for  reimbursement,  in  the  sum  of  $5,330.65 ;  that 
the  material  facts  set  out  and  charged  in  the  com- 
plaint were  established  by  a  preponderance  of  the 
evidence;  and  that  the  judgment  recovered  by  Cor- 
nelius Schrepferman  v.  Nicholas  Schrepferman,  ap- 
pellee, was  recovered  in  good  faith,  and  without  fraud, 
collusion,  or  conspiracy. 
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On  the  findings  of  the  court,  conclusions  of  law  Nos. 
1, 2  and  3  were  stated  as  follows :  (1)  That  the  judg- 
ment rendered  in  said  cause  of  action,  between  Cor- 
nelius Schrepfermau  and  Nicholas  Schrepfermau,  is 
binding  and  conclusive  upon  the  defendant,  Georgia 
Casualty  Company,  in  tlus  action,  so  far  as  concerMs 
the  facts  of  the  rendition  of  the  judgment,  its  amount, 
and  the  cause  of  action  on  which  it  was  rendered. 
(2)  That  the  defendant,  Georgia  Casualty  Company, 
is  responsible  over  to  the  plaintiff,  Nick  Schrepfer- 
mau, to  the  amount  of  the  judgment  and  costs  in  said 
action  of  Cornelius  Schrepfermau  v.  Nicholas  Schrep- 
fermau, plaintiff  herein,  together  with  costs  and  ex- 
penses reasonably  incurred  by  the  plaintiff  herein  in 
the  defense  of  said  action.  (3)  That  the  plaintiff 
herein,  Nick  Schrepfermau,  is  entitled  to  recover  from 
the  defendant,  Georgia  Casualty  Company,  in  this 
action,  the  sum  of  five  thousand  three  hundred 
thirty  and  65-100  dollars  ($5,33r.,65).  Based  on  the 
findings  of  the  court  there  was  no  error  of  law  in 
these  conclusions. 

After  motion  for  a  new  trial,  which  was  overruled, 
judgment  was  rendered  in  favor  of  appellee,  from 
which  this  appeal  is  prosecuted. 

Appellant  contends  that  the  third  paragraph  of 

answer  was  in  the  nature  of  a  counterclaim.    If  so, 

it  constituted  an  affirmative,  direct  attack  upon 

1.  the  judgment,  and  it  was  error  to  strike  it  out ; 
but  this  contention  cannot  be  sustained.  It 
does  not  undertake  to  state  a  cause  of  action  in  favor 
of  appellant,  but  only  to  defeat  a  recovery  by  the 
plaintiff.  Stoner  v.  Swift  (1905),  164  Ind.  652,  74 
N.  E.  248.  Being  but  an  answer,  error,  if  any,  in 
striking  it  out  was  harmless,  for  the  reason  that  all 
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evidence  offered  by  appellant  in  harmony  with  its 
allegations  was  admitted,  over  the  objection  of  the 
appellee,  and  its  alleged  facts'  were  traversed  by  the 
special  findings.  Barkley  v.  Barkley  (1914),  182  Ind. 
322, 106  N.  E.  609,  L.  E.  A.  1915B  678;  Western  Union 
Tel.  Co.  v.  MeeTc  (1874),  49  Ind.  53. 

Under  the  seventh  and  eighth  assignments  of  error, 

the  appellant  discusses  the  validity  of  the  notice  of 

the  accident  served  upon  the  appellant  by  the 

2.  appellee,  and  the  validity  and  good  faith  of  the 
judgment  rendered  in  favor  of  ComeUus 
Schrepferman  against  the  appellee.  The  trial  court, 
in  its  findings  of  fact,  expressly  found  in  favor  of  the 
appellee  on  both  of  these  questions.  As  we  view  the 
evidence,  it  fully  justifies  fhe  findings.  The  conduct 
of  the  appellant  with  reference  to  each  of  these  mat- 
ters is  not  such  as  to  commend  it  to  the  court,  and 
justifies  the  appellee  in  denouncing  the  appeal  as  vex- 
atious. The  injury  to  appellee's  son,  which  occurred 
October  17, 1913,  was  so  serious  as  to  necessitate  the 
amputation  of  his  right  leg  above  the  knee,  on  October 
23,  1913.  Notwithstanding  the  anxiety  necessarily 
incident  to  these  days,  on  October  20  appellee  notified 
the  appellant  of  the  injury,  and,  receiving  no  answer, 
he  again  notified  appellant  on  November  28.  Appel- 
lant denied  receiving  each  of  these  notices,  but  after- 
ward, on  the  order  of  the  court,  produced  the  notice 
of  November  28  in  court.  This  fact  creates  an  impres- 
sion upon  the  court,  to  say  the  least,  that  appellant 
was  careless  with  its  files.  On  December  27,  1913, 
appellant  sent  to  appellee  a  blank  form  of  notice  to 
be  filled  out,  which  was  filled  and  returned  December 
29,  1913.  We  do  not  need  to  cite  authorities  to  sus- 
tain our  opinion  that  the  notice  was  within  a  reason- 
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able  time.  As  far  as  appears  by  the  record,  appellant 
gave  no  further  attention  to  the  matter,  and  on  May  4, 
1914,  suit  was  commenced  against  appellee.  The  sum- 
mons was  served  on  appellee,  jind  a  copy  of  it  was 
sent  to  appellant,  but  it  gave  no  further  attention  to 
it  until  June  15, 1914,  in  answer  to  telegraphic  inquiry 
as  to  whether  it  would  defend  the  suit,  it  answered 
that  it  would  not  **on  account  of  delayed  notice/* 
The  case  then  stood  upon  the  docket  until  October  29, 
1914,  during  which  time  appellant  failed  and  refused 
to  appear  and  defend  the  suit,  and  this  in  the  face  of 
the  provision  in  its  policy  that  the  **  company  shall 
defend  such  suit  (whether  groundless  or  not)  in  the 
name  and  on  behalf  of  the  assured. ' '  We  find  no-  pro- 
vision in  the  policy  requiring  the  appellee  to  defend 
any  suit.  While  appellant  did  not  defend  the  suit  as 
it  was  required  to  do  by  the  terms  of  its  policy,  evi- 
dently, it  was  standing  by  watching  results,  and  seek- 
ing an  avenue  through  which  it  could  escape  from  the 
legitimate  liability.  The  case  was  set  for  trial  on 
October  29,  1914.  Before  that  time,  appellant  by  its 
agent  or  attorney  employed  a  stenographer  in  the  city 
of  Terre  Haute  to  go  to  the  Clay  Circuit  Court  on  the 
day  set  for  the  trial  of  the  case,  and  to  make  notes  of 
the  proceedings  of  the  court.  It  is  to  be  said  to  her 
credit  that  she  did  not  know  anything  about  the  case 
or  the  purpose  for  which  her  notes  were  being  taken. 
She  appeared  as  arranged,  and  the  appellant  ap- 
peared by  its  agent  or  attorney,  but  apparently  he 
was  not  acquainted  with  her — at  any  rate,  he  did  not 
speak  to  her  or -notice  her.  He  was  present,  but  not 
there!  Present  for  the  purpose  of  spying  upon  the 
court,  and  challenging  its  proceedings  for  collusion 
and  fraud,  thereby  haply  saving  appellant  from  the 
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payment  of  a  legitimate  liability,  but  not  there  for 
the  purpose  of  defending  the  suit,  as,  by  the 
3.  terms  of  its  policy,  it  was  bound  to  do.  With 
full  knowledge  of  the  accident  and  injury,  and 
of  the  pendency  of  the  suit^  and  of  the  occurrences 
in  court  on  the  day  the  judgment  was  rendered,  but 
failing  and  refusing  to  participate  in  the  defense, 
appellant  is  not  now  in  position  to  challenge  the  judg- 
ment for  fraud,  or  collusion,  or  for  any  other  reason. 
City  of  Bloomington  v.  Chicago,  etc.,  R.  Co.  (1913),  52 
Ind.  App.  510,  98  N.  E.  188 ;  South  Bend  Pulley  Co.  v. 
Fidelity,  etc.,  Co.  (1904),  32  Ind.  App.  255,  67  N.  E. 
269,  68  N.  E.  688.  The  last  case  cited  is  very  much  in 
point,  holding  that  the  defendant  could  not  claim  to 
have  been  prejudiced  by  the  failure  of  the  plaintiff 
to  defend  an  action,  the  defendant  having  had  an 
opportunity  itself  to  defend  the  action,  but  failing 
and  refusing  so  to  do,  and  there  being  no  showing 
that  the  judgment  rendered  was  in  any  way  one  not 
proper  to  be  rendered  in  the  absence  of  any  defense. 
The  appeal  is  without  merit,  and  the  judgment  is 
affirmed,  with  ten  per  cent,  penalty,  and  costs. 


Webb  et  al,  v.  Citizens  National  Bane  op  the  City 

OF  Jeffersonvillb,  et  al. 

[No.  9^71.    Piled  April  19,  1917.    Rehearing  denied  June  27,  1917. 
Petition  to  transfer  withdrawn  April  16,  1917.] 

1.  Pleading. — Demurrer, — Inferences. — ^Upon  demurrer  all  reason- 
able inferences  deducible  from  the  facts  alleged  may  be  consid- 
ered in  aid  of  the  pleadings,    p.  28. 

2.  Injunction. — Complaint — Sufficiency, — ^In  an  action  to  recover 
bonds  deposited  as  collateral  to  secure  the  payment  of  a  promis- 
sory note,  allegations  in  the  complaint,  held  sufficient  upon  demur- 
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rer  to  show  that  plaintllTs  agent  had  authority,  upon  being 
informed  by  payee  bank  as  to  the  amount  due  on  the  note,  to 
make  a  tender  and  demand  the  return  of  the  bonds,  an<l  that  the 
amount  tendered  was  the  full  amount  due.  p.  29. 
3.  Tendeb. — Sufflciencp, — Refusal, — Payment  into  Court.  —  NeceS' 
sity. — ^In  an  action  to  enjoin  payee  bank  from  enforcing  any  lien 
against  bonds  deposited  as  collateral  to  secure  the  payment  of  a 
promissory  note,  the  tender  of  the  amount  due  on  the  note  must 
be  kept  good  by  paying  such  amount  into  court,    p.  30. 

From  Floyd  Circuit  Court ;  John  M.  Paris,  Judge. 

Action  by  John  G.  Webb  against  the  Citizens  Na- 
tional Bank  of  the  City  of  Jeflfersonville  and  George 
H.  Holzbog,  in  which  the  last-named  defendant  filed 
a  cross-complaint.  From  a  judgment  in  favor  of  the 
bank,  plaintiff  and  defendant  Holzbog  appeal  Af- 
firmed. 

Charles  D.  Kelso,  for  appellants. 
Stotsenburg  &  Weathers,  Wilmer  T.  Fox  and  Stan- 
nard  <&  Howard,  for  appellee. 

Felt,  C.  J. — ^Appellant  John  G.  Webb  brought  this 
suit  against  appellee,  and  made  the  appellant  George 
H.  Holzbog  a  party  to  answer  to  his  interest  in  the 
controversy.  Appellant  Holzbog  filed  a  cross-com- 
plaint against  appellee.  The  trial  court  sustained  a 
demurrer  to  the  amended  complaint,  and  also  to  the 
cross-complaint.  Each  of  the  appellants  excepted  to 
the  rulings  of  the  court,  refused  to  plead  over,  and 
elected  to  stand  upon  their  respective  pleadings  and 
the  rulings  of  the  court  on  the  severaL  demurrers 
thereto.  Thereupon  the  court  rendered  judgment 
against  each  of  the  appellants,  from  which  each  has 
appealed  to  this  court,  and  assigned  separate  errors 
questioning  the  correctness  of  each  of  the  aforesaid 
rulings  of  the  court. 

The  substance  of  the  amended  complaint,  omitting 
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formal  and  unquestioned  averments,  is  as  follows: 
On  June  2, 1905,  appellant  Webb  executed  his  promis- 
sory note  for  $10,000  payable  to  appellant  Holzbog 
four  months  after  date  at  the  Citizens  National  Bank. 
To  secure  the  payment  of  such  note  the  maker  depos- 
ited with  the  payee  twenty-eight  certain  bonds  issued 
by  the  Columbus,  Delaware  and  Marion  Railway 
Company  of  the  par  value  of  $14,000.    On  June  8, 
1905,  said  Holzbog  indorsed  said  note  and  deposited 
it  and  said  bonds,  together  with  nine  other  bonds  of 
the  German  Savings  and  Loan  Association  of  the 
par  value  of  $9,000,  with  appellee  bank,  and  thereby 
procured  a  loan  of  $10,000  for  four  months  less  dis- 
couht  thereon ;  that  the  note  was  renewed  from  time 
to  time,  the  last  being  made  on  June  4,  1909,  but, 
instead  of  executing  the  renewal  notes  like  the  origi- 
nal note,  said  Holzbog  joined  Webb  as  a  maker  there- 
of, **  although  in  fact  and  in  truth,  and  with  the  knowl- 
edge of  said  bank,  the  said  Holzbog  was  merely 
surety  thereon  ^  * ;  that  on  November  29,  1913,  during 
regular  banking  or  business  hours,  before  appellee 
had  foreclosed  or  otherwise  enforced  its  lien  against 
said  bonds,  or  either  of  them,  *  *  Mr.  George  H.  Voight 
for  and  upon  the  behalf  of  said  defendant,  Holzbog, 
requested^*  appellee  to  furnish  him  on  behalf  of  said 
Holzbog,  the  amount  due  on  the  last  renewal  note 
aforesaid,  and  in  compliance  with  such  request  appel- 
lee furnished  a  statement  in  writing  purporting  to 
show  the  amount  due  on  said  note  on  December  1, 
1913,  and  stated  such  amount  to  be  $9,409.33;  that 
thereupon  said  Voigt,  for  and  on  behalf  of  said  Holz- 
bog for  the  purpose  of  paying  said  note  and  discharg- 
ing said  bonds  from  the  lien  of  said  debt,  tendered  ap- 
pellee **in  full  payment  of  the  amount  so  stated  by 


NOVEMBER  TERM,  1918.  25 


Webb  V.  Citizens  Nat.  Bank,  etc. — 70  Ind.  App.  22. 

the  said  defendant  bank  to  be  due  it  at  said  time  on 
said  note  and  necessary  to  discharge  said  bonds  from 
said  lien  thereon  *'  the  sum  of  $9,409.33  in  lawful 
money  of  the  United  States  of  America,  **and  at  the 
same  time  and  place  demanded  that  said  defendant 
bank  surrender  said  bonds  to  him,  the  said  George  H. 
Voigt,  as  the  agent  of  said  defendant  George  H. 
Holzbog,  but  that  the  defendant  bank  did  neither 
accept  said  money  so  tendered  to  it  as  aforesaid  nor 
surrender  said  bonds,  but  in  lieu  thereof  delivered 
to  said  George  H.  Voigt  the  following,  to  wit : 

"  Jeffersonville,  Indiana,  Nov.  29, 1913. 
**The  Citizens  Bank  of  Jeflfersonville,  Indiana, 
hereby  acknowledges  a  tender  of  Nine  Thousand 
Five  Hundred  Dollars,  in  lawful  money,  made  to 
it  this  day  by  George  H.  Voigt  for  George  H. 
Holzbog,  who  demanded  the  delivery  to  him  of 
the  Webb-Holzbog  note  of  Ten  Thousand  Dollars, 
subject  to  credits,  together  with  the  collateral 
on  same,  being  fourteen  thousand  dollars  C,  D.  & 
M.  Ry.  Five  Per  Cent  Consolidated  Bonds,  and, 
also,  demanded  the  delivery  of  Seven  Thousand 
Dollars  German  Savings  and  Loan  Association 
bonds,  in  the  possession  of  said  bank,  which  de- 
mand and  tender  was  refused  by  said  bank. 
*  *  ( Signed )     Citizens  National  Bank, 

John  C.  Zulauf ,  President. ' ' 
•     •     • 

**PlaintiflP  further  avers  that  upon  the  said  tender 
of  the  said  amount  due  said  defendant  bank  and  its 
refusal  to  accept  the  same,  the  lien  of  said  defendant 
bank  upon  and  against  said  bonds  was  then  and  there 
and  thereby  lost,  canceled,  and  extinguished  and  that. 
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in  consequence  thereof,  the  said  bonds  are  not  now 
subject  to  the  said  lien  of  the  said  defendant  bank/' 

The  prayer  was  for  a  temporary  injunction  to 
enjoin  appellee  from  in  any  way  enforcing  any  claim 
or  lien  against  the  twenty-eight  railroad  bonds  until 
the  final  hearing,  and  that  upon  such  hearing  the 
court  find  and  decree  that  by  the  aforesaid  tender  ap- 
pellee's  lien  thereon  was  extinguished;  that  appellee 
be  ordered  to  deliver  said  bonds  to  appellant  Webb 
freed  and  discharged  from  any  claim  thereto  or  lien 
thereon  by  the  defendants;  that  said  bank  be  per- 
petually enjoined  from  asserting  any  claim  to  .or 
enforcing  any  lien  upon  such  bonds^  and  plaintifif  be 
granted  all  proper  relief  in  the  premises. 

Most  of  the  facts  alleged  in  the  cross-complaint  of 
Holzbog  relating  to  the  several  transactions  are  iden- 
tical with  those  of  the  complaint,  and,  without  repeat- 
ing them,  we  shall  consider  them  as  a  part  of  the 
material  averments  of  the  cross-complaint. 

It  is  therein  alleged  that  contemporaneously  with 
the  deposit  of  such  bonds  as  collateral  security,  cer- 
tain written  memoranda  were  executed  as  follows : 

**Jeffersonville,  Indiana,  June  8,  1905. 

**  Whereas,  George  H.  Holzbog  has  offered  for 
discount  at  the  Citizens  National  Bank  of  Jeffer- 
sonville,  Indiana,  the  promissory  note  of  John  G. 
Webb,  dated  June  2nd,  1905,  for  Ten  Thousand 
Dollars,  payable  four  months  after  date,  with 
Fourteen  Thousand  Dollars  of  Columbus,  Dela- 
ware &  Marion  Eailway  Company  bonds,  num- 
bered 2689  to  2716,  inclusive,  attached  as  collat- 
eral ;  and 

*'WhiBreas,  said  Holzbog  has  endorsed  said 
note,  guaranteeing  payment  thereof. 
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**Now,  Therefore,  said  Holzbog  further 
pledges,  to  secure  payment  of  said  note  or  any 
renewal  thereof,  including  interest,  and  on  the 
same  terms  and  conditions  as  said  railroad  bonds 
are  pledged.  Nine  Thousand  Dollars  of  the  bonds 
of  the.  German  Savings  and  Loan  Association  of 
Jeffersonville,  Indiana,  and  numbered  931,  940, 
941,  943, 944,  942,  915,  933,  and  910,  at  One  Thou- 
sand Dollars  each,  said  latter  bonds  being  the 
property  of  said  Holzbog  and  to  be  delivered  to 
said  Holzbog  upon  full  payment  of  said  note  and 
interest  as  above  pledged. 

' '  ( Signed)     George  H.  Holzbog. ' ' 

«     «     * 

Indorsed  across  the  face  of  it  by  the  president  of 
the  Citizens  National  Bank  is  the  following : 

"Copy  of  the  collateral  agreement  of  George 
H.  Holzbog  attached  to  George  G.  Webb's  note 
dated  June  2nd,  1905,  for  Ten  Thousand  Dollars 
and  discounted  with  the  Citizens  National  Bank, 
Jeflfersonville,  Indiana,  June  8th,  1905. 

**  (Signed)     John  C.  Zulauf,  President. ^' 

It  is  also  alleged  that  on  the  14th,  15th  and  17th 
days  of  November,  1913,  appellee  bank  gave  public 
notice  in  the  newspapers,  and  elsewhere,  in  the  city 
of  Jeffersonville,  that  on  December  1,  1913,  at  the 
door  of  the  courthouse  in  said  city,  it  would  sell  said 
twenty-eight  railway  bonds;  that  cross-complainant 
signed  the  note  as  surety,  and  not  as  principal,  and 
that  upon  tender  of  the  full  amount  due  thereon  and 
the  refusal  of  the  bank  to  accept  said  tender,  he  was 
discharged  from  all  liability  as  such  surety  and  was 
entitled  to  the  aforesaid  collateral;  that  the  bank 
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still  retains  said  bonds  and  claims  to  have  a  lien  there- 
on, and  that  cross-oomplainant  is  liable  on  said  note. 
Prayer  that  appellee  be  enjoined  from  enforcing  col- 
lection of  the  note  from  Holzbog  and  be  required  to 
return  to  him  the  collateral  deposited  to  secure  pay- 
ment of  the  note  aforesaid. 

Numerous  statements  are  made  in  the  memoranda 
accompanying  the  aforesaid  pleadings  to  show  that 
the  same  are  insufficient  to  state  a  cause  of  action. 

It  is  charged  that  the  complaint  is  bad  because  it 
fails  to  show  that  <Jeorge  H.  Voigt  had  authority  from 
either  Webb  or  Holzbog  to  make  the  tender  or  receive 
from  appellee  the  bonds  held  as  collateral  security; 
that  it  is  not  shown  that  the  tender  was  unconditional, 
but  the  averments  show  that  it  was  a  conditional  ten- 
der only,  depending  on  the  delivery  of  the  bonds ;  that 
the  tender  has  not  been  kept  good  by  paying  the 
amount  thereof  into  court  for  the  benefit  and  use  of 
appellee ;  that  the  matters  alleged  in  the  complaint  are 
not  such  as  should  be  inquired  into  by  a  court  of 
equity;  that  it  is  not  shown  that  neither  of  said  appel- 
lants was  not  otherwise  indebted  to  appellee  than  as 
evidenced  by  said  renewal  note,  at  the  time  of  the 
alleged  tender ;  that  the  averments  fail  to  show  that 
the  amount  tendered  was  the  full  amount  due  appellee 
at  the  time  the  tender  was  made. 

The  points  of  the  memoranda  in  reference  to  the 
cross-complaint  are  in  substance  identical  with  the 
foregoing. 

Under  numerous  decisions  of  our  Supreme  Court 
following  the  case  of  Domestic  Block  Coal  Co. 

1.  V.  DeArmey  (1913),  179  Ind.  592,  100  N.  E. 
675, 102  N.  E.  99,  all  reasonable  inferences  de- 
ducible  from  the  facts  alleged  may  be  considered  in 
I  aid  of  Dleadiners. 
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In  the  light  of  these  decisions  we  think  the  aver* 
ments  of  the  complaint  are  Sufficient  to  show  the  au- 
thority of  Mr.  Voigt  as  agent  Of  Holzbog  in 

2.  making  the  tender  and  demanding  the  bonds ; 
also  that  the  amount  tendered  was  the  full 
amount  due  on  the  note  executed  by  appellants ;  that 
the  tender  so  made  was  suMcient  to  make  a  prima 
facie  case  against  appellee  in  so  far  as  the  amount  of 
the  tender  was  involved,  and  also  as  to  its  duty  to 
return  the  bonds  held  as  collateral  security  for  the 
note  in  question,  upon  payment  of  the  note,  if  the 
effect  of  the  tender  was  not  destroyed  by  the  condi- 
tions imposed. 

A  fair  and  reasonable  construction  of  the  aver- 
ments of  the  complaint  indicate  that  Mr.  Voigt  ten- 
dered the  full  amount  of  money  appellee 's  statement 
showed  to  be  necessary  to  pay  in  full  the  last  renewal 
note  aforesaid,  and  that  concurrently  with  the  sur- 
render of  the  money  so  tendered  he  demanded  the 
delivery  to  him  of  the  note  and  the  bonds  pledged  as 
collateral  security  therefor. 

In  a  recent  case  this  court  held  that  the  general  rule 
is  well  established  that  a  tender,  to  be  sufficient,  must 
be  unconditional,  but  recognized  certain  exceptions 
to  the  general  rule,  and  said:  **A  more  accurate  and 
comprehensive  statement  of  the  general  rule,  perhaps, 
would  be  that  the  tender  to  be  good  must  not  be 
accompanied  by  any  condition  to  which  the  party  to 
whom  it  is  made  has  any  legal  right  to  object,  and  is 
not  invalidated  by  being  coupled  with  a  condition 
which  the  party  making  it  has  the  right  to  impose  and 
to  which  the  other  party  cannot  reasonably  object.  ^^ 
Newman  v.  Horner  (1914),  55  Ind.  App.  298,  302, 103 
N.  E.  820;  Jordan  v.  Johnson  (1912),  50  Ind.  App. 
213,  218,  98  N.  E.  143. 
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There  is  authority  outside  our  own  state  for  apply- 
ing the  foregoing  rule  iy  cases  like  the  one  under  con- 
sideration, on  the  theory  that  payment  of  the  note 
or  lawful  tender  of  the  full  amount  due  thereon  is  per- 
formance of  the  contract  for  which  the  bonds  were 
pledged  as  collateral  security,  and  prima  facie  ends 
the  right  of  the  holder  of  such  securities  to  retain 
them ;  that  payment  of  the  note  or  such  lawful  tender, 
and  the  surrender  of  such  securities,  may  be  treated 
as  simultaneous  or  concurrent  acts,  since  under  such 
conditions  the  holder  of  such  securities  has  no  reason- 
able ground  for  objecting  to  surrendering  them.  New 
York  Assets,  etc.,  Co.  v.  McKinnon  (1913),  209  Fed. 
791, 126  C.  C.  A.  515 ;  Halpin  v.  Phenix  Ins.  Co.  (1890) , 
118  N.  Y.  165,  175,  23  N.  E.  482 ;  Mitchell  v.  Roberts 
(1883),  (C.  C.)  17  Fed,  776,  780;  Cass  v.  Higenbotam 
(1885),  100  N.  Y.  248,  253,  3  N.  E.  189;  Strafford  v. 
Welch  (1879),  59  N.  H.  46;  28  Am.  and  Eng.  Ency. 
Law  31;  38  Cyc  152-154. 

The  precise  question  whether  a  demand  for  the 
surrender  of  collaterals  pledged  to  secure  the  pay- 
ment of  a  note  will  vitiate  an  otherwise  lawful  tender 
of  the  amount  due  on  such  note  does  not  seem  to  have 
been  decided  in  this  state,  but  there  are  decisions 
which  by  analogy  tend  to  show  that  such  demand 
would  be  treated  as  a  condition  which  cannot  lawfully 
be  imposed  in  making  a  tender.  Storey  v.  Krewson 
(1876),  55  Ind.  397, 399,  23  Am.  Rep.  668;  Morrison  v. 
Jacoby  (1888),  114  Ind.  84,  92, 14  N.  E.  546, 15  N.  E. 
806. 

However,  the  conclusion  we  have  reached  on  other 
questions  renders  it  unnecessary  to  decide  the  ques- 
tion at  this  time.   Where  a  tender  is  made  for 

3.  the  amount  of  a  debt  for  which  securities  are 
held,  and  the  tender  is  refused,  there  is  author- 
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ity  for  holding  that  such  tender  of  the  full  amount  due 
will  operate  to  cancel  or  release  the  lien  on  such  se- 
curities, and  under  certain  conditions  may  be  taken 
advantage  of  by  the  party  entitled  to  the  securities 
without  keeping  the  tender  good  by  paying  the 
amount  into  court.  The  decisions  are  conlflicting  as 
to  the  effect  of  such  tender  and  refusal  where  the 
tender  is  made  after  default  in  payment  of  the  debt 
at  maturity.  McClellan  v.  Coffin  (1884),  93  Ind.  456, 
463;  Parker  v.  Beasley  (1895),  116  N.  C.  1,  21  S.  E. 
955,  33  L.  R,  A.  231,  and  notes;  Mitchell  v.  Roberts, 
supra;  Cass  v.  Eigenhotam,  supra;  Nelson  v.  Loder 
(1892),  132  N.  Y.  288,  30  N.  E.  369,  370;  Weeks  v. 
Baker  (1890),  152  Mass.  20,  22,  24  N.  E,  905;  38  Cyc 
158 ;  28  Am.  and  Eng.  Ency.  Law  39 ;  2  Jcnes,  Mort- 
gages §893. 

However,  the  decided  weight  of  authority,  if  not  the 
universal  rule,  is  that  the  foregoing  proposition  has 
no  application  where  the  party  seeking  to  obtain  its 
benefit  comes  into  a  court  of  equity  and  demands 
affirmative  relief.  In  such  instances  the  familiar  rule 
is  applied  that  he  who  seeks  the  aid  of  equity  must 
himself  do  equity,  and,  before  such  party  can  obtain 
an  affirmative  decree  in  his  favor  by  virtue  of  a  ten- 
der of  the  amount  of  the  debt,  he  is  required  to  show 
that  he  has  brought  the  amount  tendered  into  court 
for  the  benefit  of  his  adversary  to  the  end  that  no 
possible  question  may  thereafter  be  raised,  or  litiga- 
tion result,  over  the  right  to  the  money  so  tendered. 
Morrison  v.  Jacoby,  supra;  Lancaster  v.  DuHadway 
(1884),  97  Ind.  565,  566;  Bundy  v.  Summerland 
(1895),  142  Ind.  92,  94,  41  N.  E.  322;  Smith  v.  Felton 
(1882),  85  Ind.  223,  224;  Hazelett  v.  Butler  University 
^^882),  84  Ind.  230,  237;  Wilson  v.  McVey  (1882),  83 
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Ind.  108;  McWhinney  v.  Brinker  (1878),  64  Ind.  360, 
364;  Halpin  v.  Phenix  Ins.  Co.,  supra;  Breunich  v. 
Weselman  (1885),  100  N.  Y.  609,  610,  2  N.  E.  385; 
TuthUl  V.  Morris  (1880),  81  N.  T.  94,  99;  Cowles  v. 
Marble  (1877),  37  Mich.  158,  161;  O'Riley  v.  Suver 
(1873),  70  111.  85, 87;  Nelson  v.  Loder,  supra;  2  Jones, 
Mortgages  §§892,  893. 

In  Morrison  v.  Jacoby,  supra,  the  Supreme  Court 
said :  *  *  The  amount  due  the  defendants  is  due  uncon- 
ditionally, is  liquidated,  and  is  a  claim  which  equity 
and  law  made  it  the  duty  of  the  plaintiffs  to  pay.  In 
such  a  case  money  ought  to  be  paid  into  court,  so  that 
the  defendant  may  take  it  out  if  he  chooses.  It  is  not 
equitable  that  the  plaintiffs,  by  merely  offering  to  pay 
what  they  long  before  should  have  paid,  should  be 
allowed  to  keep  the  money  from  the  defendants  until 
a  final  decree  puts  an  end  to  the  controversy.  Surely, 
the  plaintiff  asking  equity  in  such  a  case  must  do  more 
than  make  a  mere  offer  to  pay  only  in  the  event  that 
it  is  so  ordered,  or  after  the  lien  is  judicially  declared. 
It  is  no  hardship  upon  him  to  pay  the  money  into 
court,  while  his  failure  to  do  so  might  work  injury  to 
,the  defendant.  It  would,  at  all  events,  abridge  the 
right  of  the  defendant  to  elect  to  take  it  out.  *  *  • 
It  is  not  easy  to  perceive  why,  in  such  a  case  as  this, 
there  should  be  any  distinction  between  actions  at 
law  and  suits  in  equity.  We  think  there  is  really  none, 
and  what  was  said  of  a  party  in  a  somewhat  similar 
case  may  be  here  appropriately  said  of  the  appellees : 
^If  he  pretends  to  avail  himself  of  the  plea  of  tender 
in  equity,  because  he  could  not  make  it  at  law,  he 
ought  to  be  held  to  as  great  strictness  as  he  would  be 
held  to  at  law.'  *  #  »  rpj^^  argument  proceeds 
upon  the  theory  that  the  equity  rule  that  an  offer 
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without  an  actual  tender  is  sufficient,  governs  the  case, 
and  we  are  referred  to  the  cases  which  hold  that  in 
suits  for  specific  performance  a  strict  tender  is  not 
necessary.  These  authorities  are,  it  is  manifest,  not 
in  point  in  an  action  like  this,  where  the  plaintiff 
asks  to  be  relieved  from  a  demand  which  the  law 
imperatively  made  it  his  duty  to  pay,  and  which 
another  had  paid  for  him.  *  •  *  The  principle 
declared  in  the  case  from  which  we  quote  is  a  sound 
one.  It  is  so,  because  a  tender  property  made  stops 
all  interest,  and,  certainly,  he  who  makes  it  ought  not 
to  be  allowed  to  retain  the  money  through  a  course 
of  Utigation  and  still  be  relieved  from  the  payment  of 
interest.  It  is  so,  because  a  tender  where  a  sum  is 
unconditionally  due  is  only  good  when  the  money  is 
brought  into  court. ' ' 

In  Lancaster  v.  DuHadway,  supra,  the  Supreme 
Court  said :  * '  The  appellee  insists  that  the  complaint 
was  insufficient,  because  the  appellants  do  not  aver 
that  they  bring  the  money  tendered  into  court  for  him, 
or  offer  to  pay  it  upon  obtaining  the  relief  demanded 
This  objection  is  well  taken.  The  complaint  is  an 
application  to  a  court  of  equity  to  cancel  a  certificate 
of  purchase  and  to  enjoin  the  auditor  from  executing 
a  deed  to  the  purchaser.  This  invokes  the  equitable 
aid  of  the  court,  and  it  is  well  settled  that  a  court  of 
equity  will  not  extend  its  aid  to  a  party  who  does  not 
himself  do  equity.  *  •  *  This  rule  requires  a 
party  who  seeks  the  equitable  aid  of  a  court,  in  order 
to  protect  himself  against  his  adversary  in  such  case 
as  this,  to  bring  the  money  due  him  into  court,  so  that 
he  can  take  it  when  the  relief  is  granted.  The  tender 
of  the  money  does  not  pay  the  debt,  and  if  the  relief 
were  granted  without  requiring  its  payment,  the  court 
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wonld  deprive  the  purchaser  of  his  only  protection 
by  destroying  the  muniments  of  his  title  while  the 
money  due  him  remains  unpaid.  This  a  court  of 
equity  will  not  do.  *  *  *  The  money  due  is  not 
paid.  Though  it  was  tendered,  and  its  payment  re- 
fused, it  still  remains  unpaid,  and  so  long  as  it  re- 
mains unpaid,  and  the  appellants  do  not  offer  to  pay, 
a  court  of  equity  will  not  assist  them.  If  this  is  noth- 
ing more  than  an  application  to  cancel  the  certificate 
and  to  enjoin  the  execution  of  the  deed,  still  the  appli- 
cation is  to  a  court  of  equity  to  obtain  its  aid  in  order 
to  prevent  the  purchaser  from  enforcing  his  claim 
through  these  muniments  of  his  title.  It  is  therefore 
immaterial  whether  the  complaint  is  regarded  as  a 
bill  to  redeem  or  to  cancel  the  certificate  and  enjoin 
the  execution  of  the  deed.  In  either  case  the  same 
principle  is  involved,  and  the  same  rules  control." 

In  Breunich  v.  Weselmafiy  supra,  the  New  York 
Court  of  Appeals  said:  **It  has  been  held  that  an 
offer  to  pay  the  amount  due  on  the  mortgage,  either 
at  the  law  day  or  thereafter  before  foreclosure,  will 
extinguish  the  security,  although  the  tender  is  not 
kept  good  and  the  money  brought  into  court. 
*  *  *  But  that  rule  does  not  apply  where  the 
affirmative  relief  of  a  cancellation  of  the  security  is 
sought  and  granted,  as  was  the  case  here." 

In  Tuthill  V.  Morris,  supra,  the  same  court,  in 
speaking  of  the  effect  of  a  tender  not  brought  into 
court,  said :  '  *  We  are  clearly  of  opinion  that  it  should 
be  kept  good  in  order  to  entitle  the  mortgagor  to  the 
affirmative  relief  which  he  seeks  *  *  *.  A  party 
coming  into  equity  for  affirmative  relief  must  himself 
do  equity,     *     *     *." 

The  foregoing  propositions  and  authorities  are  de- 
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cisive  of  the  case  at  bar,  and  compel  the  conclusion 
that  the  trial  court  did  not  err  in  either  of  the  rulings 
complained  of  by  appellants. 
Judgment  affirmed. 


Rubens  v.  United  States  Casualty  Company. 

[No.  9,776.    FUed  April  18, 1919.] 

1.  Pleading. — Complaint  Founded  on  Written  Instrument — Vari- 
ance.— In  an  action  on  an  accident  insurance  policy,  where  the 
ayerments  of  the  complaint  as  to  the  terms  of  the  policy  vary 
from  the  provisions  thereof,  the  provisions  of  the  policy  control. 
p.  37. 

2.  Insxtbance. — Accident  Insurance. — Construction  of  Policy, — Ben- 
eficiary Indemnity. — CoAise  of  Injury, — An  accident  insurance 
policy  insuring  against  injury  to  the  beneficiary  while  a  passen- 
ger in  a  railroad  passenger  car,  steam  vessel,  passenger  elevator, 
or  In  consequence  of  the  burning  of  a  building,  does  not  cover 
death  resulting  from  injury  while  in  an  automobile,    p.  39. 

From  Marion  Superior  Court  (101,979);  W.  W. 
Thornton,  Judge. 

Action  by  George  B.  Rubens  against  the  United 
States  Casualty  Company.  From  a  judgment  for 
defendant,  the  plaintiff  appeals.    Affirmed. 

Guilford  A.  Deitch  and  Frank  G.  West,  for  appel- 
lant. 

Fesler,  Elam  <&  Toung,  for  appellee. 

Nichols,  J. — This  was  an  action  by  the  appellant 
to  recover  on  a  policy  of  accident  insurance  in  the 
sum  of  $5,000,  under  a  provision  entitled  '* Beneficiary 
Indemnity,'*  on  account  of  the  death  of  appellant's 
sister,  Dessa  Bubens,  who  was  the  beneficiary  named 
in  the  policy. 
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Appellee's  demurrer  to  the  appellant's  amended 
complaint  was  sustained,  to  which  ruling  the  appel- 
lant excepted,  and  refused  to  plead  further.  Judg- 
ment was  rendered  against  appellant.  From  the  rul- 
ing of  the  court  in  sustaining  the  demurrer  to  the 
amended  complaint,  the  appellant  appeals.  This  is 
the  only  error  assigned. 

So  much  of  the  complaint  as  is  necessary  to  this 
decision  is  as  follows:  *' Plaintiff  says  that  several 
days  preceding  the  issue  of  the  policy  hereinafter 
referred  to,  he  was  solicited  by  one  of  the  defendant 's 
agents  to  make  application  for  said  policy;  that  as 
one  of  the  inducements  to  making  said  application, 
the  said  agent  represented  to  plaintiff  that  said  pol- 
icy would  not  only  cover  him  against  all  of  the  risks 
insured  by  said  policy,  but  would  also  insure  the  bene- 
ficiary to  be  named  in  said  policy  against  any  loss  so 
long  as  the  same  resulted  directly  and  independ- 
ently of  all  other  causes  from  bodily  injury  effected 
solely  through  external,  violent  and  accidental  means ; 
that  at  said  time  said  agent  called  plaintiff's  atten- 
tion to  section  10  of  the  form  of  policy  issued  to  him 
entitled  f* Beneficiary  Indemnity"  and  represented 
^  and  stated  to  plaintiff  that  in  the  event  of  the  death  of 
the  beneficiary  named  by  him,  if  said  death  was 
caused  by  bodily  injury  effected  solely  through  exter- 
nal, violent  and  accidental  means,  or  in  the  event  of 
any  of  the  losses  set  forth  in  the  schedule  of  **  Bene- 
ficiary Losses''  arising  from  injuries  so  caused,  there 
would  be  paid  to  him  the  sum  so  specified  in  such 
schedule  for  the  loss  so  sustained ;  and  then  and  there 
stated  to  plaintiff  that  by  subdivisions  1,  2,  3  and  4 
of  said  section  10  it  was  intended  to  fix  the  amount 
payable  on  account  of  any  accident  so  caused  but  not 
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to  limit  the  scope  of  the  risk  or  to  make  the  right  to 
recover  beneficiary  indemnity  depend  in  any  way 
upon  the  manner  or  place  in  which  the  injufy  was 
sustained,  so  long  as  it  was  solely  through  external, 
violent  and  accidental  means.  Plaintiff  says  that  he 
relied  upon  the  statements  and  representations  made 
by  said  agent,  and  upon  the  construction  placed  by 
said  agent  on  the  language  employed  in  said  policy 
and  so  relying  made  application  to  the  defendant  for 
the  policy  sued  on/' 

The  policy  was  issued  Octpber  19, 1909,  and  there- 
after renewed  from-  time  to  time,  thereby  covering 
the  time  of  the  accident  hereinafter  mentioned.    A 
copy  of  the  policy,  marked  ^* Exhibit  A,*'  is  made  a 
part  of  the  complaint.     Appellant  avers  his 

1.  interpretation  of  section  10  of  the  policy,  but 
we  do  not  quote  this  part  of  the  complaint,  as 
the  section  itself,  as  hereinafter  set  out,  controls  the 
averments.  Harrison  Bldg.,  etc.,  Co.  v.  Lackey  (1897), 
149  Ind.  10,  14,  48  N.  E.  254.  It  is  further  averred 
that  the  said  beneficiary,  Dessa  Rubens,  who  was  over 
eighteen  and  under  sixty  years  of  age,  on  July  2, 1915, 
sustained  bodily  injury  effected  through  external, 
violent  and  accidental  means  while  riding  in  an  auto- 
mobile, which  skidded  from  the  road  and  turned  over, 
thereby  injuring  her,  from  which  injuries,  directly 
and  independently  of  all  other  causes,  she  died  on  the 
first  day.  So  much  of  the  policy,  exhibit  A,  as  is 
necessary  to  this  decision,  is  as  follows : 

**In  Consideration  of  Twenty-Five  and  00/100 
Dollars  premium  and  the  statements  contained 
in  the  *  *  Schedule  of  Statements  *  *  attached  hereto 
and  hereby  made  a  part  thereof,  which  statements 
the  Insured  makes  and  warrants  to  be  true  and 


38  APPELLATE  COURT  OF  INDIANA, 

m 

Rubens  v.  U.  S.  Casualty  Co. — 70  Ind.  App.  35. 

material  by  the  acceptance  of  this  Policy,  the 
United  States  Casualty  Company,  herein  called 
the  Company,  insures,  subject  to  the  provisions 
and  conditions  and  limits  therein,  George  B.  Ru- 
bens, Indianapolis,  Indiana,  herein  called  the 
Insured  for  twelve  months  beginning  at  noon, 
standard  time,  on  the  Fourteenth  day  of  Novem- 
ber, 1909,  against  loss  resulting  directly  and  in- 
dependently of  any  and  all  other  causes  from 
bodily  injury  effected  solely  through  external, 
violent  and  accidental  means,  herein  called  such 
injury,  as  follows : '  ^ 

.Section  X — ^Beneficiary  Indemnity  (stripped  of  its 
verbiage  not  pertinent  to  the  question  involved), 
reads : 

K  on  the  date  of  the  event  causing  such  injury, 
such  beneficiary  is  over  eighteen  and  under  sixty 
years  of  age,  and  if  such  injury  is  sustained — (1) 
while  such  beneficiary  is  a  passenger  and  is  on 
board  a  railroad  passenger  car  *  *  *  (2)  or 
while  a  passenger  on  board  a  steam  vessel 
•  *  *  (3)  or  while  a  passenger  within  a  pas- 
senger elevator  *  •  •  (4)  or  in  consequence 
of  the  burning  of  a  building  •  *  *  and  any 
one  of  the  losses  enumerated  in  the  **  Schedule 
of  Beneficiary  Losses^'  set  forth  below  shall  re- 
sult directly  from  such  injury  within  ninety  days 
from  the  date  of  the  event  causing  such  injury 
and  independently  of  any  and  all  other  causes, 
the  Company  will  pay,  subject  to  the  provisions 
and  conditions  herein,  the  amount  specified  for 
such  loss  in  said  schedule. 

Schedule  of  Beneficiary  Losses. 
Loss  of  Life $5,000 
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Appellant  contends  that  where  the  policy  contains 
inconsistent  provisions,  or  terms  requiring  construc- 
tion, that  view  will  be  adopted  which  will  sustain 
rather  than  forfeit  the  contract,  citing,  with  other 
authorities,  Supreme  Council,  etc.  v.  Grove  (1911), 
176  Ind.  356,  96  N.  E.  159,  36  L.  R.  A.  (N.  S.)  913. 
He  further  contends  that,  the  language  of  the  policy 
being  ambiguous,  the  agent 's  explanations  as  to  what 
was  intended  should  be  followed,  citing,  with  other 
authorities,  Stockwell  v.  Whitehead  (1911),  47  Ind. 
App,  423,  94  N.  E.  736;  Ditchey  v.  Lee  (1906),  167  Ind. 
267, 78  N.  E.  972.  It  wiU  be  observed  that  the  princi- 
ple decided  by  these  cases  is  not  as  liberal  as  the 
proposition  contended  for  by  "appellant,  but  it  is  not 
necessary  to  discuss  this  proposition  to  decide  this 
case. 

We  do  not  see  how  the  section  could  have  been  made 

more  unambiguous.    **Such  injury'^  clearly  refers  to 

an  injury  to  a  person  more  than  eighteen  and 

2.  under  sixty  years  of  age,  who  was  at  the  time 
of  injury  in  a  passenger  car,  or  a  steam  vessel, 
or  in  a  passenger  elevator,  or  in  a  burning  building, 
and  then  the  loss  from  such  injury  must  be  enumer- 
ated in  the  ** Schedule  of  Beneficiary  Losses,'*  or 
there  can  be  no  recovery.  Any  other  construction 
would  do  violence  to  good  English.  The  beneficiary 
was  not  in  any  one  of  these  places  mentioned  in  the 
policy,  but  was  in  an  automobile,  and  death  by  injury 
while  in  an  automobile  is  not  covered  by  the  policy 
sued  on.  The  demurrer  to  the  complaint  was  prop- 
erly sustained. 

The  judgment  is  affirmed. 
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Union  Tbaction  Company  of  Indiana  v.  Smith. 

[No.  9J06.    Filed  April  18,  1919.] 

1.  Gabbiebs. — Carriage  of  Passengers. — Ejectment  of  Passenger. — 
LiabiUty. — ^Where  a  passenger,  after  paying  fare  entitling  him  to 
transportation,  is  required  by  the  carrier  to  change  cars,  and 
through  the  mistake  or  negligence  of  the  carrier's  agent  Is  given 
a  defective  ticket  as  evidence  of  bis  right  to  continue  his  Journey 
on  the  car  designated  by  the  carrier,  and  the  conductor,  disre- 
garding the  passenger's  explanation,  ejects  him,  the  carrier  is 
liable,    p.  44. 

2.  Gabbiebs. — Carriage  of  Passengers, — Change  of  Cars. — Defective 
Ticket. — Rights  of  Passenger, — ^Where  a  passenger,  after  purchas- 
ing a  through  ticket,  was  required  to  change  cars  at  a  way  sta- 
tion, and  was  told  by  the  conductor,  who  had  taken  up  her 
ticket,  to  take  passage  on  a  certain  car,  she  was  rightfully  upon 
such  car  and  entitled  to  continue  her  Journey,  though  the  con- 
ductor had  given  her  a  defective  ticket    p.  44. 

3.  Gabbiebs. — Carriage  of  Passengers. — Rules  of  Company. — Right 
to  Establish. — Duty  of  Passenger. — ^In  the  absence  of  a  statutory 
provision,  a  carrier  may  make  reasonable  rules  and  regulations 
respecting  the  time,  places  and  circumstances  under  which  cer- 
tain trains  will  stop,  etc.,  and  it  is  the  duty  of  a  person  taking 
passage  on  such  trains  to  Inform  himself  as  to  such  rules  and 
regulations,  and,  if  he  makes  a  mistake  not  induced  by  the  car- 
rier, he  has  no  recourse,    p.  46. 

4.  Gabbiebs. — Carriage  of  Passengers. — Rules  and  Regulations. — 
Duty  of  Carrier. — ^A  carrier  must  provide  reasonable  means  by 
which  passengers  may  acquaint  themselves  with  its  rules,    p.  46. 

5.  Gabbiebs. — Carriage  of  Passengers. — Threatened  Ejectment  of 
Passenger. — Action. — Jury  Questions. — Passenger* s  Violation  of 
Rules. — In  a  passenger's  action  against  an  Interurban  railroad 
company  to  recover  damages  for  threatened  ejectment  from  a  car, 
where  there  was  evidence  to  show  that  she  was  riding  on  a 
through  ticket  containing  a  condition  "no  stop-overs  allowed," 
that  at  a  way  station  she  was  ordered  by  defendant's  conductor 
to  change  cars,  but  was  not  informed  of,  or  directed  to,  a  par- 
ticular car  in  waiting  to  take  passengers  discharged  from  the 
car  on  which  she  had  arrived,  and  that  she  remained  in  the 
waiting  room  an  hour  before  taking  the  next  car  to  her  destlna- 

^tion,  the  question  whether  she  had  voluntarily  and  without  fault 
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of  the  carrier  taken  the  later  car,  in  violation  of  the  stop-over 
provisions  of  the  ticket,  was  for  the  jury.  p.  46. 
C  Cabuebs. — Carriage  of  Passengers. — Ejectment  of  Passenger. — 
Damages. — Mental  Distress. — In  a  passenger's  action  against  an 
intemrban  railroad  company  for  threatening  to  eject  her  from  a 
car  unless  she  paid  a  cash  fare,  the  conductor  having  declined 
to  accept  a  defective  ticket,  it  was  proper  to  consider  humiliation 
and  mental  distress  in  determining  the  amount  of  compensatory 
damages  to  which  plain tifiP  was  entitled,  regardless  of  physical 
injury,    p.  47. 

7.  AiveaIm — Review. — Instructions. — Applicability  to  Evidence. — ^In 
a  passenger's  action  against  an  interurban  railroad  for  threat- 
ened  ejectment  unless  she  paid  a  cash  fare,  the  conductor  having 
declined  to  accept  a  defective  ticket,  an  instruction  that,  if  the 
passenger  had  done  what  was  necessary  under  the  carrier's  rules 
to  entitle  her  to  transportation,  the  carrier  was  liable  for  her 
threatened  expulsion,  by  reason  of  the  conductor's  mistake  or 
want  of  Judgment,  although  he,  mtder  the  circumstances,  acted 
tn  good  faith,  was  not  objectionable  as  being  Inapplicable  to  the 
evidence,  even  though  it  showed  that  plaintiff  had  not  complied 
with  defendant's  rules  in  boarding  the  car  from  which  ejectment 
was  threatened,  where  there  was  evidence  to  warrant  a  finding 
that  such  failure  to  comply  with  the  company's  rules  was  induced 
by  defendant's  negligence,    p.  47. 

8.  Apfeai.. — Waiver  of  Error. — Briefs. — Error,  if  any,  in  the  giving 
of  an  instruction  on  the  measure  of  damages  is  waived  by  the 
appellant's  failure  to  present  the  question  of  excessive  damages 
in  its  brief,   p.  48. 

9.  Appeal. — Review. — Earmless  Error. — Instructions. — ^The  giving 
of  an  instruction  on  the  measure  of  damages  which  does  not 
limit  the  Jury  to  a  consideration  of  the  evidence  applicable  to  the 
injuries  sustained  by  plaintiff  was  harmless,  where  there  was  no 
evidence  introduced  which  could  furnish  an  incorrect 'basis  for 
the  assessment  of  damages,    p.  48. 

From  Hendricks  Circuit  Court;  Oeorge  W.  Brill, 
Judge. 

Action  by  Pearl  Smith  against  the  Union  Traction 
Company  of  Indiana.  From  a  judgment  for  plaintiff, 
the  defendant  appeals.    Affirmed. 

J.  A.  VanOsdol  and  Kittinger  £  Diven,  for  appel- 
lant. 
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James  M.  Leathers,  for  appellee. 

Bemy,  J. — This  is  an  action  by  appellee  against 
appellant  for  damages.  To  the  complaint  appellant 
demurred  for  want  of  sufficient  facts,  which  demurrer 
was  overruled,  whereupon  appellant  filed  an  answer 
m  denial.  The  cause  was  tried  by  a  jury,  resulting  in 
a  verdict  and  judgment  for  appellee  in  the  sum  of 
$300.  The  errors  assigned  are:  (1)  The  overruling 
of  appellant's  demurrer  to  the  complaint;  and  (2)  the 
overruling  of  the  motion  for  a  new  trial. 

It  is  charged  in  the  complaint,  in  substance,  that 
the  appellant  operated  a  traction  line  between  the 
cities  of  Logansport  and  Indianapolis,  and  that  ap- 
pellee,  desirous  of  being  transported  from  the  former 
to  the  latter  city,  boarded  one  of  appellant's  cars  at 
Logansport,  having  previously  purchased  from  the 
appellant  a  through  ticket,  paying  therefor  the  sum 
of  $1.55,  by  reason  of  which  she  *  *  was  entitled  to  pass- 
age'* upon  appellant's  car  **from  Logansport  to  In- 
dianapolis," which  ticket  was  taken  up  by  appellant's 
conductor  soon  after  appellee  boarded  the  car,  and 
in  lieu  thereof  appellee  was  given  a  small  plain  ticket 
or  hat  check ;  that  while  enroute,  and  just  before  ar- 
riving at  the  city  of  Kokomo,  appellant's  said  con- 
ductor announced  to  appellee,  and  to  all  on  the  car 
who  were  passengers  for  Indianapolis,  that  they 
would  have  to  change  cars  at  Kokomo,  *Hhat  it  was 
tlien  and  there  necessary  to  leave  said  car  and  take 
another  car"  at  said  station  of  Kokomo  in  which  to 
continue  the  journey;  *'that  in  pursuance  to  said 
request  and  demand"  appellee  **left  said  car  and 
took  passage  on  another  car  of  defendant  company 
at  said  station  •  •  •  for  the  purpose  of  being 
carried  and  transported  thereby  to  her  destination ; ' ' 
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that  in  giving  appellee  the  plain  ticket  or  check,  the 
conductor  in  charge  of  appellant's  car  from  which  she 
alighted  at  Kokomo  wrongfully  and  negligently  failed 
to  provide  her  with  a  proper  ticket,  or  with  proper 
evidence  of  her  right  to  be  transported  to  the  city  of 
Indianapolis  upon  the  car  upon  which  she  took  pass- 
age pursuant  to  his  ** request  and  demand ;''  and  that 
the  car  upon  which  appellee  took  passage  at  Kokomo 
had  not  proceeded  far  until  appellant's  conductor  in 
charge  thereof,  and  while  taking  fares,  refused  to 
accept  from  appellee  the  plain  ticket  or  check  as  evi- 
dence of  her  right  to  be  transported  upon  said  car, 
although  she  fully  explained  to  him  that  she  had 
bought  and  paid  for  a  ticket  authorizing  her  to  be 
carried  from  the  city  of  Logansport  to  the  city  of 
Indianapolis,  which  ticket  had  been  taken  up  by  the 
conductor  on  the  other  car,  which  conductor  had  given 
her  the  plain  ticket,  and  that  she  was  presenting  the 
same  in  accordance  with  directions  giveii  her  by  the 
former  conductor;  that  said  conductor  not  only  re- 
fused to  accept  her  explanation,  but  in  the  presence 
of  other  passengers  wrongfully  and  in  an  offensive 
manner  told  her  ^  *  that  she  would  not  get  by  or  beat 
her  way  through  on  any  such  talk  as  that,''  and  that 
she  must  pay  a  cash  fare  of  $1.10  covering  her  trans- 
portation from  Kokomo  to  Indianapolis,  or  he  would 
stop  the  car,  and  eject  her  immediately;  that  upon 
her  refusal  to  pay  the  additional  fare,  the  conductor* 
did  stop  the  car  for  the  purpose  of  ejecting  her, 
whereupon  the  appellee  paid  the  extra  fare  to  save 
herself  the  embarrassment  of  being  ejected;  and  that 
by  reason  of  said  conductor's  negligent  and  wrong- 
ful conduct,  and  by  reason  of  all  the  facts  alleged,  she 
suffered  great  shame,  humiliation  and  distress,  to  her 
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damage  in  tHe  sum  of  $1,000,  for  which  sum  judgment 
is  demanded* 

If,  after  a  passenger  has  paid  his  fare  entitling 

him  to  be  carried  from  one  point  to  another  on  the 

*   carrier's  line,  it  becomes  necessary  for  such 

1.  passenger,  under  the  rules  and  regulations  of 
the  carrier,  to  change  cars,  and  such  passenger, 

through  the  mistake  or  negligence  of  the  carrier's 
agent  on  the  first  car,  is  given  a  ticket  which  is  insuffi- 
cient evidence  of  his  right  to  continue  his  journey  on 
the  car  designated  by  the  carrier,  and  the  conductor 
on  the  second  car  fails  to  heed  the  passenger's  state- 
ment or  explanation,  and  ejects  him,  the  carrier  will 
be  liable.  Indicmapolis  St.  R.  Cd  v.  Wilson  (1903), 
161  Ind.  153,  66  N.  E.  950,  67  N.  E.  993 ;  Indiana  R. 
Co.  V.  Orr  (1908),  41  Ind.  App.  426,  84  N.  E.  32. 

The  only  objection  to  the  complaint  presented  by 
appellant  in  its  brief,  which  was  specified  in  its  memo- 
randum filed  with  the  demurrer,  is  that  the 

2.  complaint  does  not  aver  facts  showing  that  ap- 
pellee was  rightfully  upon  the  car  which  she 

boarded  at  Kokomo;  and  that  the  ticket  she  had  pur- 
chased entitled  her  to  ride  upon  that  car.  It  will  be 
seen  that  it  is  specifically  alleged  in  the  complaint 
that  appellee  purchased  from  appellant,  and  delivered 
to  the  conductor  on  the  car  she  boarded  at  Logans- 
port,  **a  ticket  which  entitled  her  to  be  transported" 
over  appellant's  traction  line  **from  the  city  of  Lo- 
gansport  to  the  city  of  Indianapolis,"  and  that  upon 
the  arrival  of  the  car  at  Kokomo  station  appellant's 
conductor  called  upon  appellee  and  all  passengers  for 
Indianapolis  to  change  cars,  and  **that  pursuant  to 
said  demand  and  request"  appellee  **took  passage  on 
another  car"  of  appellant  at  said  point.  If,  as  alleged, 
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appellee  boarded  the  car  on  which  she  took  passage 
at  Kokomo  **  pursuant  to  the  request  and  demand '*  of 
appellant  *s  conductor,  who  had  taken  up  her  through 
tidkety  and  who  had  given  her  the  plain  check,  then 
she  was  rightfully  upon,  and  entitled  to  passage  upon, 
that  car.  There  was  no  error  in  overruling- the  de- 
murrer to  the  complaint- 
It  is  contended  with  much  earnestness  that  the  ver- 
dict of  the  jury  is  not  sustained  by  the  evidence.  The 
evidence  shows  that  the  ticket  purchased  by  the  appel- 
lee contained  the  condition  **no  stop-overs  allowed,'* 
and  that  such  form  of  ticket  had  been  filed  with,  and 
approved  by,  the  Public  Service  Commission  of  Indi- 
ana, and  that  it  was  the  rule  of  appellant  company 
that  no  stop-overs  would  be  allowed  on  local  tickets ; 
that  it  became  necessary  to  change  cars  at  Kokomo, 
and  that  when  the  car  on  which  the  appellee  took 
passage  at  Logansport  arrived  at  the  Kokomo  station 
there  was  waiting  at  such  station  a  car  of  appellant's 
known  as  the  Winona  Flyer,  on  which  passengers  to 
Indianapolis,  other  than  appellee,  took  passage,  and 
that  from  Kokomo  to  Indianapolis  the  Winona  Flyer 
was  in  charge  of  the  same  crew  that  brought  from 
Logansport  the  car  on  which  appellee  had  been  a 
passenger;  that  appellee  did  not  see  the  Winona 
Flyer,  and  did  not  know  it  was  there,  and  that  it  was 
not  pointed  out  to  her  by  appellant's  servants  or  any- 
one else,  and  that  she  was  not  directed  to  board  any 
particular  car,  but,  upon  leaving  the  car  on  which  she 
had  come  from  Logansport,  she  entered  the  waiting 
station  of  appellant,  where  she  remained  about  an 
hour,  and  took  the  next  car  for  Indianapolis.  The 
remainder  of  the  material  evidence  shows  the  facts 
to  be  substantially  as  averred  in  the  complaint. 


j 
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It  is  contended  by  appellant  that  under  its  rules 

appellee  was  entitled  to  no  stop-over  at  Kokomo,  and 

that  she  was  required  to  take  the  Winona  Flyer 

3.  at  that  station,  and  that  the  evidence  shows 
that  in  taking  the  car  she  did  she  violated  this 

rule  and  regulation,  and  was  without  right  upon  the 
car  from  which  ejectment  was  threatened.  It  is  the 
law  that,  in  the  absence  of  a  statutory  provision,  a 
carrier  may  make  reasonable  rules  and  regulations 
respecting  the  time  when,  the  places  where,  and  the 
circumstances  under  which,  certain  cars  or  trains  will 
stop,  etc.,  and  it  is  the  duty  of  a  person  taking  pass- 
age via  such  cars  and  trains  to  inform  himself  as  to 
such  rules  and  regulations,  and  if  he  make  a  mistake 
not  induced  by  the  carrier,  he  has  no  recourse.  Evans- 
ville,  etc.,  R.  Co.  v.  Wilson  (1898),  20  Ind.  App.  5,  50 
N.  E.  90.    It  is  also  the  law  that  the  carrier 

4.  must  provide  reasonable  means  by  which  pas- 
sengers may  acquaint  themselves  of  its  rules; 

and  it  has  been  held  that,  if  such  rules  are  intended 
for  the  entire  public,  notice  thereof  must  be  such  as 
to  leave  no  doubt  that  it  reaches  all  who  are  to  be 
affected  by  it.  Railroad  v.  Turner  (1898),  100  Tenn. 
213, 47  S.  W.  223, 43  L.  R.  A.  140. 

It  was  not  in  evidence  that  appellant  company  had 

given  notice  to  the  public,  or  had  promulgated  a  rule, 

that  the  car  of  appellant  known  as  the  Winona 

5.  Flyer  would  be  waiting  at  Kokomo,  and  that 
all  passengers  from  Logansport  to  Indianap- 
olis, leaving  the  former  city,  as  did  appellee,  would 
be  expected  to  transfer  to  said  car.  In  fact,  the  evi- 
dence showed  no  rule  of  the  company,  except  that 
no  stop-over  would  be  allowed  on  a  local  ticket.  Under 
the  facts  in  this  case  as  shown  by  the  evidence,  it  was 
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proper  to  submit  to  the  jury  the  question  as  to 
whether  or  not  appellee  had  voluntarily,  and  without 
fault  of  appellant,  taken  the  later  car,  in  violation  of 
the  company  ^s  rule,  and  in  violation  of  the  stop-over 
provisions  of  the  ticket. 

It  is  further  claimed  by  appellant,  that  there  is  no 

evidence  showing  that  appellee  suffered  any  physical 

injury,  and  that  shame,  humiliation  and  mental 

6,  distress,  disconnected  from  physical  injury, 
cannot  be  made  the  basis  of  any  recovery.  The 

complaint  seeks  to  recover  only  compensatory  dam- 
ages, and  the  case  was  tried  upon  that  theory.  It  is 
the  settled  law  of  this  state  that  where  a  right  of  action 
had  accrued  in  a  cause  of  this  character,  humiliation 
and  mental  distress  are  properly  considered  in  deter- 
mining the  amount  of  compensatory  damages  to 
which  the  plaintiff  is  entitled,  regardless  of  physical 
injury.  Indiana  R.  Co.  v.  Orr,  supra,  and  cases  cited. 
The  verdict  is  sustained  by  the  evidence. 

Among  the  eight  instructions  given  by  the  court 
which  are  complained  of.  No.  6,  given  at  the  appel- 
lee's request,  is  pointed  out  as  especially  ob- 

7.  jectionable.  It  is  as  follows :  *  *  I  instruct  you 
that  if  the  passenger  has  done  what  is  neces- 
sary under  the  rules  of  the  carrier  to  entitle  him  to 
transportation,  the  carrier  will  be  liable  for  his  ex- 
pulsion or  threatened  expulsion,  by  reason  of  the 
mistake,  or  want  of  judgment  on  the  part  of  the  con- 
ductor, although  the  conductor,  under  the  circum- 
stances, acts  in  good  faith. ' ' 

It  is  urged  that  this  instruction  is  not  applicable 
to  the  evidence  in  this,  that  there  is  no  evidence  that 
appellee  had  complied  with  the  rules  in  boarding  the 
car  from  which  ejectment  was  threatened;  it  being 


48  APPELLATE  COURT  OF  INDIANA, 

Union  Traction  Go.  v.  Smith — ^70  Ind.  App.  40. 

— 

appellant's  position  that,  under  the  rule  of  the  com- 
pany against  stop-overs,  appeUee  was  required  to 
board  the  car  in  waiting  upon  her  arrival  at  Kokomo. 
The  evidence  did  not  show  any  rule  of  appellant  which 
required  appellee  to  take  the  particular  car  known  as 
the  Winona  Flyer.  The  evidence  showed  that  appel- 
lee had  no  notice  as  to  this  car,  and  no  notice  that 
close  connection  would  be  made  with  any  car.  If  ap- 
pellee's  failure  to  take  the  Winona  Flyer  could  be 
considered  a  violation  against  a  stop-over,  then  there 
is  evidence  from  which  the  jury  might  have  found 
that  appellee's  failure  to  comply  with  the  rule  was 
induced  by  the  negligence  of  appellant. 

Objection  is  made  to  instruction  No.  5,  given  on 

the  couft's  own  motion.    This  is  an  instruction  on 

the  measure  of  damages.    The  objection  is  that 

8.  it  does  not  limit  the  jury  to  a  consideration  of 
the  evidence  applicable  to  the  injuries  com- 
plained of  by  appellee.    The  error,  if  any,  in  the  giv- 
ing of  this  instruction  is  waived  by  appellant's  failure 
in  its  brief  to  present  the  question  of  excessive  dam- 
ages.   However,  if  it  could  be  said  that  appel- 

9.  lant  had  presented  the  question  as  to  excessive 
damages,  the  giving  of  the  instruction  could 

not  have  harmed  appellant,  since  the  record  does  not 
show  that  any  evidence  was  introduced  which  could 
furnish  an  incorrect  basis  for  the  assessment  of  dam- 
ages. Inland  Steel  Co.  v.  Gillespie  (1914),  181  Ind. 
633,  104  N.  E.  76.  We  have  examined  the  other  in- 
structions of  which  complaint  is  made.  Some  of  them 
are  incomplete,  but,  when  taken  in  connection  with  all 
the  instructions  given,  they  fairly  present  the  law  of 
the  case. 
We  find  no  reversible  error.   Judgment  affirmed. 
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KiPFEB  ET  AL.  V.  PoLSOK. 

[No.  9,826.     FUed  April  24,  1919.] 

Afpkai.. — Presenting  Questions  for  Review, — Evidence  Not  in  Rec- 
ord.— ^Where  each  of  the  questions  presented  for  review  on  appeal 
requires  for  its  determination  a  consideration  of  all  the  evidence, 
and  the  bill  of  exceptions  aflSLrmatlvely  shows  that  the  evidence 
is  not  all  In  the  record,  the  Judgment  of  the  trial  court  Is  con- 
clusive. 

From  Marshall  Circuit  Court;  Smith  N.  Stevens, 
Judge. 

Action  between  Edward  W.  Poison  and  James  E. 
Kipfer  and  another.  From  the  judgment  rendered, 
the  latter  appeal.    Affirmed. 

Hess  &  Hess  and  Charles  KUlison,  for  appellants. 
H.  A.  Logan  and  Lauer  S  Kitch,  for  appellee. 

BsMYy  J. — ^Each  of  the  questions  properly  pre- 
sented by  this  appeal  would  require  for  its  determina- 
tion a  consideration  of  all  the  evidence.  The  bill  of 
exceptions  affirmatively  shows  that  the  evidence  is 
not  all  in  the  record.  Under  such  circumstances  the 
judgment  of  the  trial  court  is  conclusive,  and  on  the 
authority  of  Thome  v.  Indianapolis  Abattoir  Co. 
(1899),  152  Ind.  317, 52  N.  E.  W7,  the  judgment  in  this 
case  is  affirmed. 


Home  Insurance  Company  of  New  York  v.  Strange 

[No.  9,794.     Filed  April  24,  1919.] 

1.  Inbubance. — Agents, — Delegation  of  Authority, — Generally,  agents 
of  insurance  companies  who  are  antnorlzed  to  contract  for  risks, 
receive  and  collect  premiums,  and  deliver  policies,  may  confer 
VOL.  70 — t 
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upon  a   clerk,  or  subordinate,  authority   to  execute  the  same 
powers,  the  service  not  being  of  a  personal  character,    p.  54. 

2.  Insubance. — Fire  Insurance, — Notice  of  Vacancy, — Sufflciency, — 
Under  a  fire  insurance  policy  stipulating  that  the  policy  would  be 
void  if  any  of  the  buildings  insured  remained  vacant  for  more 
than  ten  days  without  the  insurer's  consent,  a  notice  of  vacancy 
was  sufficient  when  given  to  the  bookkeeper  and  i>olicy  derk 
employed  by  agents  for  the  insurance  company,  upon  her  assur- 
ance that  she  would  take  a  note  of  the  notice  and  bring  it  to  the 
attention  of  one  of  the  agents  on  his  return  to  the  office,    p.  55. 

3.  Insurance. — Notice  to  Agency  for  Insurer, — ^Notice  to  the  agent 
of  an  insurance  company  is  binding,  though  not  communicated 
to  it    p.  57. 

4.  Insurance. — Fire  Insurance, — Conditions, — Vacancy. — The  con- 
dition in  a  fire  policy  that  vacancy  of  the  building  insured  with- 
out the  written  consent  of  insurer  shall  avoid  the  policy,  being 
a  stipulation  in  favor  of  the  company,  may  be  waived  by  express 
agreement  or  conduct,  and  such  waiver  can  be  by  the  promise, 
failure  and  conduct  of  the  company's  authorized  agent    p.  57. 

5.  Insurance.— Fire  Insurance, — Breach  of  Conditions. — Failure 
to  Assert  Forfeiture, — ^Where  a  fire  Insurance  company  had  notice 
of  the  purpose  of  insured  to  change  the  use  of  a  dwelling  to  that 
of  storage  house,  and  it  failed  to  assert  its  right  of  forfeiture, 
it  waived  such  -right    p.  57. 

6.  Appeal. — Review. — Harmless  Error. — Exclusion  of  Evidence, — 
In  an  action  on  a  fire  policy,  error,  if  any,  in  excluding  a  letter, 
written  by  insured  in  negotiations  for  compromise,  containing  an 
admission  of  blame,  was  harmless,  where  the  insurer's  agent  tes- 
tified to  the  same  admission  made  by  insured  to  him,  and  such 
admission  was  not  denied  by  insured,    p.  58. 

From  Grant  Superior  Court;  Robert  M.  VanAtta, 
Judge. 

Action  by  James  B.  Strange  against  the  Home  In- 
surance Company  of  New  York.  From  a  judgment 
for  plaintiff,  the  defendant  appeals.    Affirmed. 

John  H.  Edwards  and  Condo  (&  Browne,  for  appel- 
lant. 
Meade  8.  Hays,  for  appellee. 

Nichols,  J. — This  action  was  commenced  in  the 
Superior  Court  of  Grant  county,  May  14, 1916,  by  the 
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appellee  against  the  appellant  on  a  fire  insurance 
policy,  for  damages  for  the  loss  of  a  building  by  fire, 
such  building  being  a  portion  of  the  property  covered 
by  said  policy.  The  policy  contains  the  following  pro- 
vision : 

**If  the  premises  described  shall  be  occupied 
for  other  than  farm  purposes  or  if  any  of  the 
buildings  described  are  now  vacant,  unoccupied  or 
uninhabited,  or  shall  become  vacant,  unoccupied 
or  uninhabited,  and  so  remain  for  a  period  ex- 
ceeding  ten  days,  without  written  consent  hereon, 
then  •  *  •  this  policy  shall  be  null  and  void. 
*  ^  *  This  company  reserves  the  right  to  can- 
cel this  policy  or  any  part  thereof,  by  tendering 
to  the  assured  the  unearned  prorate  premium, 
after  due  notice  to  that  effect,  etc.  •  *  •  The 
Secretary  or  Assistant  Secretary  of  the  Western 
Farm  Department,  at  Chicago,  HI.,  alone  shall 
have  authority  to  waive  or  alter  any  of  the  terms 
or  conditions  of  this  policy.'* 

The  amended  complaint  contains  the  following 
averment :  *  *  That  at  the  time  said  building  No.  3  was 
insured,  the  same  was  being  used  as  a  dwelling  house ; 
that  said  building  continued  to  be  used  by  this  plain- 
tiff as  a  dwelling  house  until  the  27th  day  of  Febru- 
ary, 1913 ;  that  upon  said  last  named  date,  this  plain- 
tiff informed  the  firm  of  Cushwa  &  Presnall,  who 
were  the  duly  acting  and  authorized  agents  of  said 
defendant  company  at  that  time,  that  from  and  after 
the  said  27th  day  of  February,  1913,  he  would  cease 
to  use  said  building  as  a  dwelling,  but  would  use  said 
building  for  storage  purposes  only ;  that  the  defend- 
ant company  well  knowing  the  purposes  and  inten- 
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tions  of  this  plaintiff,  failed  and  neglected  to  cancel 
said  policy,  to  return  or  offer  to  return  to  said  plaintiff 
the  unearned  premiums  on  said  building,  or  any  part 
thereof,  and  failed  and  neglected  to  notify  said  plain- 
tiff that  the  insurance  on  the  said  building  would  not 
continue  to  be  in  force,  or  to  inform  him  in  any  man- 
ner or  form,  that  said  building  was  not  fully  protected 
by  said  policy;  that  no  notice  was  ever  given  to  the 
plaintiff  that  said  policy  was  held  to  be  null  and  void, 
or  that  said  protection  had  been  withdrawn  by  said 
defendant  company,  until  after  the  said  building  had 
been  consumed  by  fire  on  the  17th  day  of  May,  1914 ; 
and  that  plaintiff  avers  and  charges  that  by  reason 
of  said  company  failing  and  neglecting  to  so  notify 
said  plaintiff  or  to  tender  back  to  him  the  unearned 
premiums,  or  to  cancel  his  policy,  that  said  defendant 
company  waived  the  provisions  of  the  policy  relating 
thereto. '  ^ 

The  amended  complaint  was  answered  in  two  para- 
graphs, the  first  being  a  general  denial,  and  the  sec- 
ond averring  in  substance  that:  Plaintiff  had  not 
performed  all  of  the  conditions  of  said  policy  in  that 
after  said  policy  was  executed  and  delivered,  said 
building  became  vacant  and  that  the  plaintiff,  by  due 
request  and  application  therefor,  received  two  sepa- 
rate, distinct  vacancy  permits,  the  last  of  which  ex- 
pired December  9th,  1912,  prior  to  the  alleged  fire, 
and  that  no  other  permit  had  been  applied  for  and 
that  the  building  was  vacant  at  the  time  of  the  fire ; 
that  as  soon  as  the  defendant  learned  of  the  vacancy 
of  the  said  building,  which  was  after  said  fire,  it 
promptly  offered  plaintiff  to  return  to  him  the  entire 
amount  of  premium  paid  by  him  covering  said  build- 
ing, but  the  plaintiff  refused  to  accept  the  same. 
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The  appellee  filed  a  reply  to  the  second  paragraph 
of  answer,  and  the  cause,  being  at  issue,  was  submit- 
ted to  the  jury  for  trial,  and  a  verdict  for  $1,200  was 
returned  for  appellee.  The  court,  after  overruling 
appeUant's  motion  for  a  new  trial,  rendered  judgment 
on  the  verdict  in  favor  of  the  appellee  and  against 
appeUant,  from  which  judgment  this  appeal  is  prose- 
cuted. 

The  overruling  of  appellant  ^s  motion  for  a  new  trial 
is  the  only  error  assigned. 

It  appears  by  the  evidence  in  this  case  that  Cushwa 
and  Presnall  were  the  agents  of  the  appellant  insur- 
ance company,  at  Marion,  Indiana,  and  had  in  their 
employ  Miss  Sue  Wallace,  who  testified  that  she  was 
employed  as  ' '  general  office  girl,  bookkeeper  and  pol- 
icy clerk  and  general  office  work/'  She  had  been  so 
employed  with  such  agents  for  about  eleven  years. 
It  does  not  appear  by  the  evidence  that  these  agents 
were  the  agents  of  any  other  companies  than  the 
appellant.  The  appellee  was  the  holder  of  a  policy 
issued  to  him  by  the  appellant  through  the  office  of 
their  said  agents  Cushwa  and  Presnall,  which  policy 
covered  the  period  from  June  7,  1910,  to  June  7, 
1915,  the  amount  of  the  insurance  being  $10,000, 
and  the  consideration  therefor  being  $200,  in  install- 
ments as  follows,  to  wit :  $50,  cash ;  $50,  July  1, 1912 ; 
$50,  July  1,  1913;  $50,  July  1,  1914.  And  aU  the 
installments  due  had  been  paid  at  the  time  of  the  fire 
loss,  which  is  the  occasion  of  this  action.  This  insur- 
ance was  upon  three  dwelling  houses,  upon  other 
buildings  such  as  barns,  sheds,  granaries,  cribs  and 
other  outbuildings,  and  upon  personal  property 
located  in  such  buildings  as  appears  by  the  policy, 
and  it  does  not  appear  that  there  was  any  difference 
in  the  rate  of  insurance  upon  the  buildings  whether 
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the  same  were  used  as  dwellings,  or  barns,  or  for 
storage  purposes.  On  February  27,  1913,  appellee 
went  to  the  office  of  the  agents  of  the  appellant  and 
found  Miss  Wallace  to  be  the  only  person  in  the  office 
at  that  time ;  he  made  inquiry  for  either  Mr.  Cushwa 
or  Mr.  Presnall,  and  was  informed  by  Miss  Wallace 
that  neither  of  the  gentlemen  were  in  the  office,  but 
that  she  was  looking  for  them  to  return  soon,  and  she 
invited  him  to  wait.  He  did  wait  until  he  was  com- 
pelled to  leave  before  their  return,  and  when  leaving 
he  informed  her  that  he  had  come  in  to  notify  the 
appellant  company  that  he  would  not  use  building 
No.  3,  known  in  the  policy  as  the  hotel  building,  as  a 
dwelling  any  longer,  and  that  it  would  be  used  for 
storage.  She  then  informed  him  that  she  could  take 
note  of  anything  that  he  had,  and  it  would  be  as  good 
as  if  Mr.  Cushwa  were  in,  as  she  could  notify  him 
when  he  came  in.  She  took  a  piece  of  paper  and  made 
a  note  of  the  matter  and  placed  it  on  her  desk.  Before 
that  time  appellee  had  been  granted  two  vacancy  per- 
mits for  this  building,  both  of  which  had  expired. 
After  this  date  the  building  was  used  as  storage  for 
automobiles,  tools,  clover  seed,  etc.,  and  Dr.  Mattson 
had  stored  some  things  in  the  building.  The  building 
was  destroyed  by  fire  May  17,  1914.  It  will  be  ob- 
served that  after  the  conversation  of  February  27, 
1913,  between  the  appellee  and  Miss  Wallace,  and 
before  the  date  of  the  destruction  of  the  building  by 
fire,  the  appellee  paid  another  $50  installment  of  the* 
premiums. 

Appellant  contends  that  it  was  error  to  admit  in 
evidence,  over  the  objection  and  exception  of  the  ap- 
pellant, the  conversation  between  Miss  Wallace 

1.     and  the  appellee,  James  B.  Strange,  for  the 
purpose  of  proving  knowledge  or  notice  to  the 
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appellant  and  waiver  of  the  vacancy  provision  in  the 
policy  and  the  written  consent  by  appellant,  and  con- 
tends that  the  position  that  Miss  Wallace  had  with 
the  firm  was  not  such  evidence  of  authority  as  would 
bind  the  appellant  upon  any  matter  affecting  the 
policy  in  suit.  It  is  not  disputed  that  the  firm  of 
Cushwa  and  Presnall  we're  the  duly  appointed  agents 
of  the  appellant,  and  that  they  were  fully  recognized 
as  such.  Generally,  agents  of  insurance  companies 
authorized  to  contract  for  risks,  receive  and  collect 
premiums,  and  deliver  policies,  may  confer  upon  a 
clerk,  or  subordinate,  authority  to  execute  the  same 
powers.  The  service  is  not  of  such  a  personal  char- 
acter as  to  come  under  the  maxim  deligatiis  non  potest 
delegare.  May,  Insurance  §154;  International  Trust 
Co.  V.  Norwich,  etc.,  Ins.  Co.  (1895),  71  Fed.  81,  86, 
17  C.  C.  A.  608;  Hartford  Fire  Ins.  Co.  v.  Josey 
(1894),  6  Tex.  Civ.  App.  290,  25  S.  W.  685;  Steele  v. 
German  Ins.  Co.,  etc.  (1892),  93  Mich.  81,  84,  85,  53 
N.  W.  514, 18  L.  E.  A.  85 ;  Continental  Ins.  Co.  v.  Ruck- 
man  (1889),  127  m.  364,  20  N.  E.  77, 11  Am.  St.  121; 
Bodine  v.  Exchange  Fire  Ins.  Co.  (1872),  51  N.  Y.  117, 
10  Am.  Rep.  566;  Pollock  v.  German  Fire  Ins.  Co. 
(1901),  127  Mich.  460,  86  N.  W.  1017;  22  Cyc  1432; 
Cullinan  v.  Bowker  (1903),  40  Misc.  Bep.  439,  82  N.  Y. 
Supp.  707. 

The  case  of  the  International  Trust  Co.  v.  Norwich, 

etc.,  Ins.  Co.,  supra,  was  one  similar  in  principle 

to  the  instant  case.    The  court  said:    **It  does 

2.     not  follow  that,  because  a  person  is  employed 

by  an  agent  of  an  insurance  company  rather 

than  by  the  company  itself,  none  of  such  person's  acts 

or  representations  are  binding  on  the  company.    It  is 

customary  for  agents  having  charge  of  important 
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agencies  to  employ  persons  to  perform  clerical  and 
much  other  work  in  their  office,  and  to  assist  them  gen- 
erally in  the  discharge  of  the  various  duties  whidi 
such  agents  have  to  perform.  The  business  of  insur- 
ance could  not  well  be  transacted  without  such  assist- 
antSy  and  all  insurance  companies  are  doubtless  well 
aware  of  the  practice  of  employing  them.  It  results 
from  this  well-known  business  usage  that  acts  done 
and  information  given  by  such  subordinate  employes 
in  the  line  of  their  duty  should  be  held  binding  upon 
the  companies  which  they  represent.'*  In  that  case 
one  Shepard  was  the  confidential  employe  and  book- 
keeper of  the  agency  firm,  and  had  been  for  some 
years  serving  apparently  in  the  same  capacity  as 
Miss  Wallace  in  the  instant  case.  In  response  to 
appellee's  inquiry  as  to  what  he  should  do  in  regard 
to  the  matter,  after  he  had  told  her  of  his  business, 
she  was  ready  to  assure  him,  and  did  assure  him, 
that  she  could  take  a  note  of  it,  and  that  it  would  be 
just  as  good  as  if  Presnall  were  in,  and  that  she  could 
notify  him  when  he  came  in,  and  she  took  a  piece  of 
paper  and  made  a  note  of  it.  This  is  such  a  common 
and  accepted  method  of  transacting  business,  particu- 
larly insurance  business,  that  to  question  its  validity 
would  but  beget  a  want  of  confidence  in  insurance 
business  that  the  companies  themselves  could  not 
afford  to  have  exist.  It  not  infrequently  happens  that 
insurance  agencies  are  incorporated,  or  that  their 
business  is  done  through  trust  companies  organized 
not  only  for  that  purpose,  but  for  other  purposes  as 
well,  and  that  such  business  is  transacted  altogether 
by  the  clerical  force,  the  president,  manager,  or  other 
responsible  officers  of  such  corporation  being  absent 
from  the  place  of  business  much  of  the  time.    [We 
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hold  that  the  notice  given  by  the  appellee  to  Miss 
Wallace  was  notice  to  the  agents,  and  through 

3.  them  to  the  company,  that  the  building  at  the 
time  was  being  used  as  a  storage  house  instead 

of  a  dwelling,  and  that  it  was  thereafter  to  be  so 
used.  It  has  been  held  in  this  state  that  notice  to 
the  agent  is  binding  npon  the  company,  though  not 
communicated  to  it.  German  Fire  Ins.  Co.  v.  Green- 
wold  X1912),  51  Ind.  App.  469,  99  N.  E.  1011. 

Appellant  insists  that  the  provision  in  the  policy 
that,  if  the  building  should  become  vacant,  unoccu- 
pied, or  uninhabited,  and  so  remain  exceeding 

4.  a  period  of  ten  days  without  the  written  con- 
sent of  the  company  on  the  policy,  the  same 

becomes  null  and  void,  is  a  condition  that  cannot  be 
waived  by  the  agent.  But  it  has  been  held  that  such 
provisions  are  stipulations  in  favor  of  the  company 
which  it  can  waive  by  express  agreement,  or  by  its 
conduct,  and  such  waiver  can  be  by  the  promise,  fail- 
ure and  conduct  of  the  appellant's  authorized  agent, 
and  that  the  appellant  is  thereby  estopped  to  deny 
such  waiver.  Continental  Ins.  Co.  v.  Bair  (1917),  65 
Ind.  App.  502,  114  N.  E.  763,  116  N.  E.  752.  The 
appellant  having  had  notice  of  the  purpose  of 

5.  the  appellee  to  change  the  use  of  the  building 
so  insured  as  aforesaid,  it  was  then  its  duty  to 

inform  the  appellee  that  it  would  not  thereafter  carry 
the  risk,  if  it  was  its  purpose  not  so  to  carry  it,  and, 
failing  so  to  do,  it  cannot  now  escape  its  liability  upon 
this  ground.  It  knew  the  fact  about  the  change  of  use 
and  of  its  right  to  declare  a  forfeiture  by  reason 
thereof,  and  it  failed  to  assert  its  right,  and  the  law 
regards  it  as  having  waived  the  same.  TorJc,  Rec,  v. 
Sun  Ins.  Co.  (1917),  66  Ind.  App.  269, 113  N.  E.  1021; 


58  APPELLATE  COURT  OF  INDIANA, 

Home  Ins.  Co.  v.  Strange — ^70  Ind.  App.  49. 

Havens  v.  Home  Ins.  Co.  (1887),  111  Ind.  90, 12  N.  E. 
137,  60  Am.  Eep.  689;  Home  Ins.  Co.,  etc.  v.  Marple 
(1890),  1  Ind.  App.  411,  27  N.  E.  633.  It  does  not 
appear  by  the  policy  that  the  company  deemed  the 
risk,  when  a  building  was  used  for  storage  purposes, 
greater  than  when  it  was  used  for  a  dweUing,  as 
there  seems  to  be  no  difference  in  the  rate,  the  poUcy 
covering  storage  buildings  as  well  as  dwelling^,  so 
that  the  right  of  forfeiture  seems  to  be  technical 
rather  than  substantial.  Claiming  the  right  of  for- 
feiture, it  could  have  returned  the  unearned  premium 
and  elected  to  declare  the  policy  forfeited,  but,  in- 
stead of  doing  this,  it  collected  another  premium  after 
the  notice  aforesaid  and  before  the  fire.  It  could  not 
wait  until  after  the  loss,  and  then  claim  exemption 
from  the  payment  for  such  loss  because  of  the  for- 
feiture of  conditions  of  the  policy  of  which  it  had, 
notice.  Phenix  Ins.  Co.,  etc.  v.  Boyer  (1890),  1  Ind. 
App.  329,  336,  27  N.  E.  628. 

Appellant  claims  that  the  court  erred  in  refusing 

to  admit  in  evidence  the  appellant's  exhibit  No.  8, 

which  was  a  letter  written  by  appellee  to  appel- 

6.  lant  company.  This  letter  was  written  in  nego- 
tiations for  compromise,  but  contains  the  fol- 
lowing statement:  ** Feeling  that  I  also  was  in  some 
sense  to  blame,  *'  which  appellant  contends  was  a 
statement  of  an  independent  fact  not  necessary  to  the 
negotiations  in  compromise.  Even  if  this  were  error, 
such  error  was  made  harmless  by  the  evidence  of  H. 
L.  Oashwa,  witness  for  the  appellant,  who  testified 
to  the  same  admission  made  by  the  appellee  to  him, 
and  this  admission  is  not  denied  by  appellee.  An 
error  in  excluding  evidence  is  harmless  where  such 
evidence  is  admitted  at  another  time  or  in  another 
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form.  BoxeU  v.  Bright  Nat.  Bank  (1916),  184  Ind. 
631,  112  N.  E.  3;  Americam,  Maize  Products  Co.  v, 
Widiger-  (1917),  186  Ind.  227, 114  N.  E.  457;  KoeUer 
V.  Harmon  (1913),  52  Ind.  App.  315,  98  N.  E.  1009; 
Brinkman  v.  Pacholke  (1908),  41  Ind.  App.  662,  84 
N.  E.  762. 
We  find  no  available  error.    Judgment  is  affirmed. 


Mackey  v.  Lafayette  Loan  and  Trust  Company  et  al. 

[No.  9,690.     Filed  January  24,  1919.     Rehearing  denied  April  24, 

1919.] 

1.  Appeal. — Questions  Reiewable. — Rulinff  on  Demurrer. — Record. 
— No  question  is  presented  for  review  as  to  the  ruling  on  the 
demurrer  to  a  paragraph  of  complaint,  where  the  record  contains 
only  a  copy  of  such  paragraph  made  from  the  office  copy  of  coun- 
sel in  the  case,  and  the  record  does  not  show  that  such  substitu- 
tion was  authorissed  by  the  trial  court  under  the  provisions  of 
S388  Bums  1914,  {379  R.  S.  1881.    p.  61. 

2.  Master  and  Servant. — Injuries  to  Servant. — Dangerous  Occupa- 
tion Act. — Construction. — Scope. — Section  4  'of  the  Dangerous 
Occupation  Act  (Acts  1911  p.  597,  §3862a  et  seq.  Bums  1914), 
making  It  the  duty  of  all  owners,  contractors  and  subcontractors 
engaged  in  the  construction  of  any  building  to  see  that  all  scaf- 
folding, appliances,  etc.,  are  carefully  selected  and  tested  for  the 
safety  of  employes,  applies  only  to  the  particular  person  in 
charge  of  the  work,  and  does  not  take  away  the  independent- 
contractor  defense,    p.  65. 

3.  Master  and  Servant. — Injuries  to  Servant. — Employe  of  Inde- 
pendent Contractor. — Liability  for  Injury. — ^Where  an  employe 
of  a  subcontractor  was  injured  by  the  falling  of  a  defective  scaf- 
fold, which  had  been  constructed  by  a  fellow  servant  and  the 
foreman  employed  by  the  subcoi^tractor,  the  Injured  employe 
could  not  recover  against  the  owner  and  general  contractor  in  an 
action  based  on  {4  of  the  Dangerous  Occupation  Act  (Acts  1911 
p.  597,  S3862a  et  seq.  Bums  1914),  where  It  affirmatively  appeared 
from  tlie  complaint  that  plaintiff's  employer  was  an  Independent 
contractor,  and  no  facts  were  alleged  showing  that  defendants 
were  guilty  of  personal  negligence  causing  the  injury,    p.  65. 
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4.  -Pleading.  —  Complaint. — Allegations,  —  Conclusions  of  Law, — 
In  an  action  against  the  owner  of  a  building  and  the  general 
contractor  In  charge  of  Its  construction  by  an  employe  of  a  sub- 
contractor, who  was  injured  by  the  falling  of  a  scaffold,  allega- 
tions in  the  complaint  that  it  was  the  duty  of  defendants  to  see 
that  the  material  used  in  the  construction  of  the  scaffold  was 
carefully  selected  and  tested,  and  that  the  scaffolding  was  prop- 
erly constructed,  were  mere  conclusions  of  law,  where  no  facts 
were  stated  from  which  the  duty  arose,    p.  67. 

5.  Master  and  Sbbvant. — Injuries  to  Servant, — Independent  Con- 
tractor,— Injury  to  Employes, — LiaMlity. — ^Mere  knowledge  that, 
in  the  construction  of  a  building,  a  scaffold  would  be  necessary 
and  permission  to  build  it,  on  the  part  of  the  owner  and  the 
general  contractor,  is  not  sufficient  to  make  them  liable  for  inju- 
ries sustained  by  an  employe  of  an  independent  subcontractor 
injured  by  the  fall  of  a  scaffold  erected  by  such  subcontractor, 
in  the  absence  of  facts  pleaded  showing  a  duty  on  the  part  of  the 
owner  and  the  general  contractor  to  inspect  and  test  the  material 
used,  etc.    p.  67. 

rrom  Tippecanoe  Circuit  Court;  Charles  A.  Bur- 
nett, Judge  pro  tern. 

Action  by  Charles  Mackey  against  the  Lafayette 
Loan  and  Trust  Company  and  others.  From  a  judg- 
ment for  defendants,  the  plaintiff  appeals.    Affirmed. 

Henley,  Fenton  <&  Joseph  and  Henry  Abrams,  for 
appellant. 

Alfred  C.  Evans  and  Kumler  <&  Gaylord,  for  appel- 
lees. 

Nichols,  J. — This  is  an  action  for  damages  for  per- 
sonal injuries  sustained  by  the  appellant  while  en- 
gaged as  a  servant  in  the  work  of  constructing  a  build- 
ing owned  and  being  built  for  appellee  Lafayette  Loan 
and  Trust  Company  by  the  general  contractor,  appel- 
lee Alva  E.  Kemmer. 

The  appellant  filed  his  complaint  in  two  paragraphs 
making  as  defendants  thereto  Mesker  Brothers  and 
the   Griffith  Iron  Works,   and  appellees   Lafayette 
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Loan  and  Trust  Company  and  Alva  E.  Kenuner. 
Afterward  the  appellant  filed  a  written  dismissal  as 
to  defendants  Mesker  Brothers  and  the  GriflSth  Iron 
Works. 

The  appellees  each  filed  separate  demurrers  to  each 
paragraph  of  the  appellant  *s  complaint,  citing  as 
cause  that  neither  paragraph  of  the  complaint  states 
facts  sufficient  to  constitute  a  cause  of  action.  The 
trial  court  sustained  each  of  the  demurrers  to  each 
paragraph  of  the  appellant's  complaint.  The  appel- 
lant .thereupon  elected  to  stand  upon  his  complaint 
and  each  paragraph  thereof  and  the  ruling  of  the 
court  on  the  demurrers  thereto. 

Judgment  was  rendered  for  the  appellees  on  said 
demurrer,  and  that  the  appellees  have  and  recover 
from  appellant  their  costs.  .  From  this  judgment  the 
appellant  appeals. 

The  record  presents  no  question  as  to  the  first  para- 
graph of  the  complaint  for  the  reason  that  such  first 
paragraph  is  not  in  the  record,  but  only  *'a 

L  full,  true  and  complete  copy  of  the  first  para- 
graph of  the  complaint  *  *  *  as  the  same 
appears  from  office  copy  of  the  counsel  in  the  case. ' ' 
If  such  first  paragraph  was  lost,  the  trial  court  might 
have  authorized  a  copy  thereof  to  be  filed  and  used 
instead  of  the  original ;  but  such  substitution  must  be 
in  the  trial  court  and  by  proper  proceedings  in  ac- 
cordance with  the  method  given  by  the  statute.  ^388 
Burns  1914,  §379  R.  S.  1881 ;  Elliott,  App.  Proc.  §596; 
Davis  V.  Talbot  (1897),  149  Ind.  80, 47  N.  E.  829;  Ross 
V.  StocJcwell  (1897),  17  Ind.  App.  77,  46  N.  E.  360; 
State,  ex  rel.  v.  McGill  (1895),  15  Ind.  App.  289,  40 
N.  E.  1115,  43  N.  E.  1016.  As  appears  from  the  rec- 
ord, there  was  no  order  of  substitution  in  this  case. 
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It  is  averred  in  the  second  paragraph  of  the  com- 
plaint, in  substance,  that  the  appellant  was  on  Sep- 
tember 1,  1914,  in  the  employ  of  the  defendant  Grif - 
fith  Iron  Works,  and  engaged  in  the  work  of  assisting 
in  the  erection  of  a  certain  building  located  in  the 
city  of  Lafayette,  Indiana;  that  appellee  Lafayette 
Loan  and  Trust  Company  was  the  owner  of  and  was 
causing  said  building  to  .be  erected  on  which  appel- 
lant was  at  the  time  at  work ;  that  the  Mesker  Broth- 
ers Iron  Works  was  a  subcontractor  engaged  in  the 
work  on  said  building;  that  appellee  Kemmer  was  a 
general  contractor  employed  by  the  owner  of  said 
building  to  erect  and  complete  the  same,  and  that  the 
appellant  was  on  said  September  1, 1914,  in  the  direct 
employ  of  the  said  defendant  Griffith  Iron  Works; 
that  the  said  defendant  Griffith  Iron  Works  was  a  sub- 
contractor in  the  employ  of  the  defendant  Mesker 
Brothers  Iron  Works,  and  that  the  said  Mesker 
Brothers  Iron  Works  was  a  subcontractor  under  the 
general  contractor,  the  appellee  Kemmer;  that  on 
said  date  the  appellant  and  one  Morris,  while  em- 
ployed on  the  work  of  said  building  as  aforesaid, 
were  working  between  the  second  and  third  floors  of 
the  building  on  a  scaffold  which  had  been  built  by  one 
Wittworth,  a  working  man  and  an  employe  of  the 
said  defendant  Griffith  Iron  Works,  and  by  one  Miller 
who  was  in  charge  of  the  work  for  the  defendant 
Griffith  Iron  Works;  that  said  appellee  Kemmer,  on 
August  18, 1913,  entered  into  a  written  contract  with 
appellee  Lafayette  Loan  and  Trust  Company  for  the 
erection  of  said  building,  by  virtue  of  which  appellee 
Kemmer  agreed  to  provide  all  the  materials  and  per- 
form all  work  for  the  complete  erection  of  said 
building ;  that  appellees  knew  at  the  time  the  contract 
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was  entered  into  that  it  would  be  necessary  for  the 
prosecution  of  said  work  of  erecting  and  construct- 
ing said  building,  and  the  various  parts  thereof ,  to 
build  and  erect,  or  cause  to  be  built  and  erected,  cer- 
tain scaffolding  upon  and  about  which  workmen  and 
employes  working  and  employed  in  the  building  and 
in  the  construction  of  said  building  would  be  com- 
pelled to  work  in  the  necessary  prosecution  of  said 
work;  that  it  was  the  duty  of  appellees  to  see  that 
whatsoever  material  was  used  in  the  construction  of 
any  scaffolding  was  carefully  selected,  inspected  and 
tested  so  as  to  exclude  defects  and  dangerous  condi- 
tions arising  from  the  failure  so  to  do,  and  to  see  that 
all  such  scaffolding  was  accurately  constructed  to 
bear  all  weight,  and  to  meet  the  requirements  for 
which  it  was  being  u^ed,  with  safety  to  the  persons 
required  to  use  the  same,  and  to  inspect  and  know  that 
any  scaffold  erected  for  the  purpose  of  constructing 
the  building  should  be  a  proper  and  safe  one.  That 
the  appellees,  disregarding  their  duty  in  that  behalf, 
permitted  scaffolding  to  be  erected  in  a  negligent  and 
unsafe  manner  and  of  improper  and  unsafe  materials ; 
that  the  appellant  had  no  part  in  the  erection  of  such 
scaffolding  and  that  he  was  told  by  the  said  Miller, 
the  foreman  as  aforesaid,  that  said  scaffolding  was 
safe  and  secure.  The  defendants  well  knew  that  said 
scaffolding  was  unsafe,  insufficient  and  unsecure,  or 
might  have  known  the  same  by  exercising  due  care 
as  imposed  by  law  upon  said  defendants  in  this  re- 
gard; that  on  said  September  1,  1914,  while  engaged 
to  assist  in  the  construction  of  said  building,  he  was 
ordered  and  directed  by  the  foreman  in  charge  of 
said  work  to  go  upon  said  scaffold,  and  while  he  was 
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standing  upon  the  same,  without  any  negligence  on  his 
part,  but  solely  on  account  of  the  negligence  and  care- 
lessness of  said  defendants  in  permitting  said  scaf- 
fold to  be  so  negligently  constructed  as  aforesaid,  the 
scaffold  broke  and  gave  way,  and  the  appellant  fell 
a  great  distance  to  the  ground  below,  by  reason  of 
which  he  was  injured,  for  which  he  seeks  damages. 

The  court  is  informed  by  appellant's  brief  that  the 
second  paragraph  of  complaint  is  expressly  based 
upon  the  violation  of  the  **  Dangerous  Occupation 
Acf  of  1911,  and  that  it  is  drawn  upon  that  theory. 
(Acts  1911  p.  597,  §3862a  et  seq.  Burns  1914.)  Sec- 
tion 4  of  this  act,  being  the  section  involved  in  this 
suit,  provides  as  follows :  **It  is  hereby  made  the  duty 
of  all  owners,  contractors,  subcontractors,  •  •  • 
engaged  in  the  •  •  *  construction  *  *  *  of 
any  building,     *     *     *    to  see  and  to  require  that  all 

•  *  *  rope.  •  •  •  appliances,  •  •  •  con- 
trivances •  *  •  are  carefully  selected,  inspected 
and  tested,  so  as  to  detect  and  exclude  defects 
and  dangerous  conditions,  and  that  all  scaffolding, 

•  *  *  and  all  contrivances  used,  are  amply,  ade- 
quately and  properly  constructed  *  •  • .  and,  gen- 
erally, it  shall  be  the  duty  of  all  owners,  *  *  • 
contractor,  subcontractor,  and  all  other  persons  hav- 
ing charge  of,  or  responsible  for  any  work,  •  *  * 
involving  risk  or  danger  to  any  employees,  *  •  • 
to  use  every  device,  care  and  precaution  which  it  is 
practicable  *  *  *  to  use  for  the  protection  and 
safety  of  life,  limb  and  health,  *  *  .  *  without  re- 
gard to  additional  cost,  *  •  •  the  first  concern 
being  safety  to  life,  limb  and  health.  *  ^ 

It  will  be  noted  that  the  provisions  of  this  section 


NOVEMBER  TERM,  1918.  66 

Mackey  v.  Lafayette,  etc..  Trust  Co. — 70  Ind.  App.  59. 

apply  only  to  owners,  contractors  and  subcontractors 
engaged  in  the  construction  of  any  building, 

2.  and  to  the  owners,  contractors  and  subcontract- 
ors and  all  other  persons  having  charge  of,  or 

responsible  for,  any  work  involving  risk  or  danger  to 
employes.  The  act  has  been  construed  by  the  Su- 
preme Court  of  Indiana  in  the  case  of  Leet  v.  Block 
(1914),  182  Ind  271,  106  N.  E.  373.  From  this  de- 
cision we  quote  as  follows:  ''Does  the  act  of  1911 
impose  on  the  owner  and  contractor  such  duties  of 
testing  and  inspecting  as  to  deprive  each  of  them  of 
the  independent  contractor  defense!  We  are  of  the 
opinion  that  the  question  must  be  answered  in  the 
negative.  The  act  evinces  no  legislative  intent  to 
impose  a  duty  of  testing  and  inspecting  appliances 
except  on  the  particular  owner,  contractor,  or  sub- 
contractor who  has  'charge  of  or  is  'responsible  for' 
the  work,  etc.,  in  question.  While  the  act  does  mate- 
rially change  the  common-law  duties  of  the  employer 
and  impose  on  him  greater  obligations  in  relation  to 
the  safety  of  employes,  it  was  not  the  legislative 
purpose  to  make  the  owner  liable  for  an  injury  occur- 
ring to  an  employe  of  a  contractor  or  subcontractor 
because  of  the  latter 's  negligence,  in  cases  where  the 
owner  lets  a  contract  for  the  particular  work,  without 
reserving  any  control  over  the  manner  of  the  work 
or  the  character  of  the  appliances  used.  ^ ' 

Following  this  construction  of  the  section  in  ques- 
tion, it  is  evident  that  unless  the  appellees  had  charge 
of,  or  were  responsible  for,  that  part  of  the 

3.  work,  in  the  construction  of  said  building  in 
which  the  appellant  was  employed  at  the  time 

of  his  injury,  there  was  no  duty  incumbent  upon  them 
or  either  of  them  to  inspect  and  know  that  the  scaf- 
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fold  in  question  was  a  proper  and  safe  scaffold  and 
on  which  the  appellant  might  perform  his  work  in 
safety. 

Does  it  appear  by  the  complaint  that  either  of  the 
appellees  had  charge  of,  or  were  in  any  way  respon- 
sible for,  that  part  of  the  work  of  construction  in 
which  the  appellant  was  at  the  time  of  his  injury 
employed!  We  think  not.  On  the  contrary,  it  is 
averred  in  the  complaint  that  appellee  Lafayette 
Loan  and  Trust  Company  was  the  owner,  and  as  such 
had  entered  into  a  contract  of  construction  with  ap- 
pellee Kemmer,  and  it  does  not  appear  by  the  contract 
that  such  owner  reserved  to  itself  any  right  or  con- 
trol over  the  manner  in  which  the  work  should  be 
prosecuted;  nor  is  there  any  allegation  in  the  com- 
plaint that  the  said  owner  did  in  any  manner  super- 
vise the  work  of  construction.  Further,  it  is  averred 
in  the  complaint  that  Mesker  Brothers  Company  was 
a  subcontractor  of  appellee  Kemmer,  and  that  the 
Griffith  Iron  Works  was  a  subcontractor  of  Mesker 
Brothers  Iron  Company,  and  that  the  scaffold,  the 
faulty  construction  of  which  caused  .appellant's  in- 
jury, was  constructed  by  one  Wittworth,  a  working 
man,  and  by  one  Miller,  foreman,  both  in  the  employ 
of  the  Griffith  Iron  Works.  There  is  no  averment  in 
the  complaint  that  either  of  the  appellees  in  any  man- 
ner directed  or  assumed  charge  of  the  work  in  which 
the  Griffith  Iron  Works  was  engaged,  or  that  either 
of  the  appellees  directed  as  to  the  construction  of  the 
defective  scaffold.  It  was  the  foreman  of  the  Grif- 
fith Iron  Works  that  told  appellant  that  the  scaffold 
was  safe,  and  it  was  this  same  foreman,  while  in 
charge  of  said  work,  that  ordered  appellant  to  go 
upon  it.    From  these  facts,  it  affirmatively  appears 
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that  the  Griffith  Iron  Works  was  an  independent  con- 
tractor  as  to  each  and  both  of  the  appellees,  for  whose 
acts  of  negligence  the  appellees  are  not  liable. 

In  order  to  make  appellees  liable  to  appellant,  there 
mnst  have  been  some  act  or  acts  of  personal  negli- 
gence on  their  part,  as  a  result  of  which  appel- 

4.  lant  received  his  injuries.    We  find  no  such 
averment  in  the  complaint.   It  is  averred  in  the 

complaint  that  it  was  the  duty  of  appellees  to  see 
that  whatsoever  material  that  was  used  in  the  con- 
struction of  any  scaffolding  was  carefully  selected, 
inspected  and  tested,  so  as  to  exclude  defects  and 
dangerous  conditions  arising  from  a  failure  so  to  do, 
and  to  see  that  such  scaffolding  was  amply,  ade- 
quately and  properly  constructed;  but  there  are  no 
facts  stated  from  which  such  duty  arose,  and  there- 
fore the  averment  becomes  a  mere  conclusion  of  law, 
and  without  force.  12  Ency.  PL  and  Pr.  1044.  It  is 
averred  in  the  complaint  that  appellee^  knew 

5.  that  in  the  construction  of  the  building  it  would 
be  necessary  to  erect  scaffolding,  and  that  they 

permitted  the  defective  scaffold  to  be  erected  in  a  neg- 
ligent and  tmsafe  manner,  and  of  unsafe  and  im- 
proper materials.  But  mere  knowledge  and  permis- 
sion are  not  sufficient  to  make  the  appellees  liable, 
unless  it  further  appears  from  the  facts  pleaded  that 
they  owed  a  duty  to  appellant  to  inspect  and  test  the 
material  used,  and  to  direct  the  manner  of  construct- 
ing the  scaffold,  and  no  such  facts  are  pleaded.  Maen- 
nerv.  Carroll  (1876),  46  Md.  193. 

The  ruling  of  the  trial  court  in  sustaining  of  demur- 
rers to  the  second  paragraph  of  the  complaint  was 
not  error. 

Judgment  affirmed. 
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Valdenaibe  ET  AL.  V.  Henky  ET  AL. 

[No.  9,095.     Filed  January  24,  1919.     Rehearing  denied  April  24, 

1919.] 

1.  Pleading.' — Complaint. — Failure  to  Demur. — Waiver  of  Defects. 
—Statute.— Vuder  §»48  Burns  1914,  Acts  1911  p.  415,  all  objec- 
tions to  the  sufficiency  of  a  complaint  are  waived  by  the  failure 
to  demur  thereto,    p.  70. 

2.  APFEAii.  —  Review.  —  Complaint.  —  Omission  of  Material  Aver- 
ments.— Presumptions. — The  court  on  appeal  will  assume  that  any 
omission  of  a  material  averment  of  the  complaint  was  cured  by 
the  evidence,    p.  70. 

3.  Fbattd. — Action. — Exchange  of  Land«. — Fraudulent  Rep*'esenta^ 
tions. — Measure  of  Damages. — In  an  action  for  damages  for 
alleged  false  and  fraudulent  representations  as  to  the  character 
and  value  of  land  conveyed  to  plaintiffs  by  defendants  in  ex- 
change for  other  land,  the  measure  of  damages  is  the  difference 
between  the  actual  value  of  the  property  deeded  to  plaintiffs  at 
the  time  of  the  exchange,  and  what  it  would  have  been  worth 
had  it  been  as  represented,  and  in  such  action  the  value  of  the 
land  conveyed  by  plaintiffs  is  immaterial,    p.  71. 

4.  Fbaud. — Representations  of  Value. — Effect. — ^In  an  action  to 
recover  damages  for  fraud,  where  plaintiffs  were  induced  by 
defendants'  representations  to  exchange  their  real  estate  for 
lands  located  in  southern  California,  upon  which  defendants  lived 
and  had  special  knowledge  of  its  character  and  value,  and  con- 
cerning which  facts  defendants  knew  plaintiffs,  who  were  resi- 
dents of  Indiana  and  had  never  been  in  California,  to  be  wholly 
ignorant,  plaintiffs  were  justified  in  relying  on  defendants'  rep- 
resentations without  making  inquiry  as  to  their  truthfulness. 
p.  72. 

5.  Fraud. — Reliance  on  Fraudulent  Representations. — ^Where  de- 
fendants induced  plaintiffs,  who  had  never  been  in  California,  to 
exchange  their  lands  for  lands  located  in  that  state,  and  plain- 
tiffs' Inquiries  of  a  nephew  in  California  did  not  elicit  information 
disclosing  the  falsity  of  defendants'  representations,  defendants 
are  not  in  position  to  complain  that  plaintiffs  were  negligent  in 
relying  upon  their  representations  without  further  inquiry,    p.  73. 

6.  I^AUD. — Exchange  of '  Lands. — Action. — Defenses. — In  an  action 
tot  damages  for  false  representations  as  to  the  character  of  land 
exchanged  by  defendants  for  land  belonging  to  plaintiffs,  where 
plaintiffs  proceeded  to  a  city  within  two  hours'  ride  of  defend- 
ants' land  and  could  easily  have  inspected  the  property,  but. 
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because  of  the  insistence  of  the  husband  of  one  of  the  defendants 
that  the  transaction  be  closed  immediately  to  enable  him  to 
keep  an  urgent  engagement  in  another  city,  plaintiffs  were 
induced  to  telegraph  to  release  the  deed  to  their  land,  which  they 
had  deposited  in  escrow  before  leaving  home,  without  inspecting 
defendants'  property,  they  had  a  right  to  rely  on  defendants* 
representations,  p.  73. 
7,  Fraud. — Action, — False  Representations, — Damages. — Right  to 
Recover. — ^Where  plaintiffs,  after  executing  a  contract  of  sale 
and  placing  in  escrow  deeds  to  their  land,  journeyed  to  a  distant 
state  to  take  charge  of  the  property,  which  was  to  be  conveyed 
to  them  by  defendants,  a  subsequent  performance  by  plaintiffs, 
even  with  full  knowledge  of  the  fraud  which  had  been  practiced 
on  them,  would  not  bar  them  of  a  right  to  recover  damages  for 
fraudulent  representations  as  to  the  land  plaintiffs  were  to 
receive,    p.  74. 

From  Marion  Superior  Court  (100,294) ;  W.  W. 
Thornton,  Judge. 

Action  by  James  E.  Henry  and  another  against 
Caroline  C.  Valdenaire  and  another.  From  a  judg- 
ment for  plaintiffs,  the  defendants  appeal.    Affirmed. 

David  A.  Meyers,  for  appellants. 
William  N.  Harding  and  Alfred  R.  Hovey,  for  ap- 
pellees. 

Nichols,  J. — This  was  an  action  by  the  appellees 
against  the  appellants  to  recover  damages  for  alleged 
false  and  fraudulent  representations  made  by  the 
appellants  to  the  appellees  as  to  the  character  and 
value  of  certain  California  land  conveyed  to  appellees 
by  appellants  in  exchange  for  real  estate  located  in 
the  States  of  Indiana  and  Illinois. 

The  complaint  was  in  one  paragraph  to  which,  with- 
out demurring  thereto,  the  appellants  answered  by 
general  denial.  Upon  the  issues  thus  joined  the  cause 
was  submitted  to  the  court,  without  the  intervention 
of  a  jury,  for  trial.    Judgment  was  rendered  for  the 
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appellees  in  the  sum  of  $2,720  and  costs.  After  judg- 
ment, the  appellants  filed  a  motion  for  a  new  trial, 
which  was  overruled,  to,  which  ruling  the  appellants 
excepted,  and  prayed  an  appeal,  which  was  granted. 

The  errors  assigned,  and  relied  upon  for  reversal, 
are:  **(1)  The  appellees'  complaint  filed  in  the  trial 
court  on  its  face  fails  to  state  a  cause  of  action  against 
the  appellants,  for  the  reason  that  said  complaint 
fails  to  allege  the  value  of  the  real  estate  conveyed  to 
appellants  by  the  appellees  in  the  exchange  of  prop- 
erty as  set  forth  in  said  complaint.  There  are  no 
allegations  in  the  complaint  from  which  the  measure 
of  damages  could  be  ascertained.  The  complaint  fails 
to  allege  that  the  appellees  parted  with  anything  of 
value  for  the  California  land  conveyed  to  them  by  the 
appellants,  and  hence  said  complaint  contains  no  alle- 
gations which  would  warrant  the  trial  court  to  assess 
damages  for  false  and  fraudulent  representations.'' 

As  to  this  assignment  of  error,  we  need  only  to  say 

that,  under  §348  Burns  1914,  as  amended  in  1911, 

Acts  1911  p.  415,  all  objections  to  the  sufficiency 

1.  of  the  complaint  are  waived,  if  the  complaint 
is  not  demurred  to  in  the  trial  court.  Vorhees 
V.  Cragun  (1916),  61  Ind.  App.  690,  112  N.  E. 

2.  826;  Fox  v.  Close  (1916),  63  Ind.  App.  66, 113 
N.  E.  1007;  Haehnel  v.  Seidentopf  (1916),  63 

Ind.  App.  218,  114  N.  E.  422;  Milhollin  v.  Adams 
(1918),  66  Ind.  App.  376, 115  K  E.  803;  Aufderheide, 
Trustee,  v.  Reward  (1917),  65  Ind.  App.  286, 117  N.  E. 
212;  RUey  v.  First  Trust  Co.,  Admr.  (1917),  65  Ind. 
App.  577,  117  N.  E.  675;  Sowerunne  v.  Nohlesville, 
etc.,  Power  Co.  (1917),  66  Ind.  App.  292, 118  N.  E.  146. 
And  the  court  will  assume  that  any  omission  of  a 
material  averment  of  the  complaint  was  cured  by  the 
evidence.    Fox  v.  Close,  supra. 
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"(2)  The  court  erred  in  overruling  the  motion  for 
new  trial  as  filed  by  the  appellants. ' ' 

Under  this  assignment  of  error,  the  appellants 

complain  that  during  the  trial  the  court  erred  in 

refusing  to  permit  appellants,  for  the  purpose 

3.  of  establishing  the  measure  of  damages,  if  any, 
that  were  due  appellees,  to  show  the  value  of 
the  real  estate  conveyed  by  appellees  to  appellants  in 
exchange  for  the  conveyance  of  the  California  farm, 
or  ranch,  alleged  fraudulent  representations  as  to  the 
value  of  which  is  the  basis  of  this  action.  While 
there  are  some  cases  that  seem  to  support  appellants ' 
contention  (see  20  Cyc  130-133,  and  cases  cited;  14 
Am.  and  Eng.  Ency.  Law  182,  and  cases  cited),  cer- 
tainly, the  great  weight  of  authority,  in  Indiana,  as 
well  as  elsewhere,  makes  the  measure  of  damages  not 
the  difference  in  value  between  the  properties  ex- 
changed, but  the  difference  between  the  actual  value  of 
the  property  deeded  by  appellants  to  appellees,  at  the 
time  of  exchange,  and  what  it  would  have  been  worth 
had  it  been  as  represented,  or  what  its  value  was  rep- 
resented to  be.  In  support  of  their  contention,  appel- 
lants cite  Johnson,  Admr.,  v.  Culver ,  Admr.  (1888), 
116  Ind.  278,  19  N.  E.  129,  but  we  think  that  a  fair 
construction  of  this  case  on  this  question  does  not 
help  them.  The  measure  of  damages,  in  so  far  as  it 
involved  the  question  in  this  case,  was  not  considered, 
and  the  method  of  proof,  so  far  as  the  case  discloses, 
seems  to  have  been  conceded  by  both  parties,  and 
adopted  by  the  court  without  objection.  The  con- 
struction that  the  appellants  would  have  us  give  the 
case  is  not  in  harmony  with  other  decisions  in  this 
state.  Nysewander  v.  Lowman  (1890),  124  Ind.  584, 
24  N.  E.  355 ;  Brier  v.  Mankey  (1911),  47  Ind.  App.  7, 
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93  N.  E.  672;  Smith  v.  Hunt  (1912),  50  Ind.  App.  592, 
98  N.  E.  841.  We  quote  from  page  602  of  the  last  case 
cited  as  follows :  * '  The  measure  of  damages  in  such  a 
case  is  the  difference  between  the  value  of  the  goods 
as  they  actually  were,  and  their  value  had  they  been 
as  represented.  The  measure  of  damages  is  not  the 
difference  between  the  value  of  the  goods  and  the  con- 
sideration exchanged  for  them.  ^ ' 

The  appellants  state  that:  *' Under  the  law  it  be- 
came the  duty  of  the  appellees  to  investigate  the 
truthfulness  of  any  misrepresentations  which  may 
have  been  made  with  reference  to  the  California 
land.^^ 

As  applied  to  the  facts  in  this  case,  we  do  not  think 

that  the  foregoing  correctly  states  the  principle.    The 

appellees  were  residents  of  the  city  of  Indian- 

4.  apolis,  Indiana,  at  the  time  the  contract  of  sale 
was  signed,  and  had  never  been  in  southern 
California,  where  the  land  involved  was  located.  Ap- 
pellant Julia  A.  Leftwich,  who  was  the  daughter  of 
appellant  Valdenaire,  together  with  her  husband,  had 
lived  upon  the  land,  and  had  full  and  special  knowl- 
edge of  its  character  and  value,  and  with  this  knowl- 
edge, and  knowing  that  the  appellees  were  wholly 
ignorant  of  the  facts,  the  appellants,  as  appears  by 
the  evidence,  made  the  fraudulent  representations 
that  are  the  basis  for  damages  in  this  action.  Under 
these  circumstances,  the  appellees  were  not  required, 
before  making  the  contract  of  exchange,  or  before  the 
final  consummation  of  the  deal,  to  make  inquiry  as  to 
the  truth  or  falsity  of  the  representations.  They 
were  justified  in  relying  upon  them.  Rohrof  v.  Schulte 
(1900),  154  Ind.  183, 192, 55  N.  E.  427 ;  Kramer  v.  WU^ 
liamson  (1893),  135  Ind.  655,  660,  35  N.  E.  388;  Robin- 
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son  V.  Reinhart  (1894),  137  Ind.  674,  36  N.  E.  519; 
Cully  y.  Jones  (1905),  164  Ind.  168,  73  N.  E.  94;  Beck 
V.  Goar  (1913),  180  Ind.  81,  100  N.  E.  1;  Manley  v. 
Felty  (1896),  146  Ind.  194,  45  N.  E.  7^;  Judy  y.  Jester 
(1913),  53  Ind.  App.  74, 87, 100  N.  E.  15 ;  New  v.  Jack- 
son (1912),  50  Ind.  App.  120,  95  N.  E.  328;  Mead  v. 
Bunn  (1865),  32  N.  Y.  275.    It  is  disclosed  by 

5.  the  evidence  that  appellees  wrote  to  a  nephew 
who  lived  in  southern  California  for  informa- 
tion concerning  the  land,  and  that  the  nephew  wrote 
two  letters  to  appellees.  These  letters  were  lost  or 
destroyed,  and  their  contents  are  not  before  us  fur- 
ther than  they  seemed  to  contain  no  information  upon 
which  appellees  could  determine  whether  appellants' 
representations  were  true  or  false,  and  it  appears  by 
the  evidence  that  the  appellees  continued  to  rely  upon 
the  representations  made  to  them  by  appellants*  It 
seems  to  us  that  appellants  are  not  in  position  to  com- 
plain that  appellees  were  negligent  in  not  making 
further,  inquiry,  and  in  relying  upon  the  representa- 
tions made  by  appellants.  Rohrof  v.  Schulte,  supra; 
Beck  v.  Goar,  supra. 

After  the  execution  of  the  contract  of  sale,  appel- 
lees  executed  deeds  for  the   properties   being   ex- 
changed for  the  California  lands,  placed  them 

6.  with  attorneys  in  Indianapolis,  and  left  for  San 
Diego,  with  the  arrangement  that  these  deeds 

were  to  be  delivered  to  appellants  as  soon  as  appel- 
lees telegraphed  such  attorneys  that  a  deed  for  the 
California  land,  duly  executed,  had  been  delivered  to 
them  in  San  Diego.  Appellants  say  that  Mr.  Henry 
was  then  within  two  hours'  ride  of  the  land,  and  could 
have  easily  made  inspection  of  the  farm  himself.  But 
it  is  disclosed  by  the  evidence  that  when  Mr.  Henry 
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arrived  in  San  Diego,  his  wife,  who  was  witli  him, 
was  sick,  and  that  they  were  among  strangers,  and 
that  he  could  not  at  the  time  leave  her.  Witness 
Davis,  who  was  the  real  estate  agent  of  the  appellants, 
testified  that  he  instructed  them  to  get  possession  of 
the  Henry  deeds,  before  they  saw  the  ranch.  Appel- 
lant Leftwich's  husband  met  the  appellees  at  the 
train,  on  their  arrival  at  San  Diego,  and  hurried  the 
final  consunimation  of  the  deal,  and  insisted  upon 
sending  the  telegram  to  release  the  deeds,  saying  that 
he  was  there  at  much  expense,  and  that  he  wanted  to 
close  the  transaction  and  leave,  and  that  he  had  an 
engagement  that  he  must  meet.  Under  this  stress  of 
importunity,  the  telegram  to  release  the  deeds  was 
sent  before  appellees  inspected  the  land.  Under  these 
circumstances,  appellees  still  had  a  right  to  rely  upon 
the  representations  made  by  appellants. 

Further,  appellees,  after  executing  the  contract  of 

sale  and  after  placing  the  deeds  in  escrow,  evidently 

journeyed  to  California  to  take  charge  of  the 

7.  ranch,  and  a  subsequent  performance  by  them, 
even  with  full  knowledge  of  the  fraud  that  had 
been  practiced  on  them,  would  not  bar  them  of  a 
right  of  recovery  in  damages.  Certainly  not,  when, 
as  the  evidence  shows,  they  did  not  have  full  knowl- 
edge. Parker  v.  Marquis  (1876),  64  Mo.  38;  Johnson, 
Admr.,  v.  Culver,  Admr.,  supra;  English  v.  Arbuckle 
(1890),  125  Ind.  77,  25  N.  E.  142;  Nysewander  v.  Low- 
man,  supra;  St.  John  v.  Hendrickson  (1882),  81  Ind, 
350. 

There  is  no  error  in  the  record.    Judgment  affirmed. 
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Equitable  Surety  Company  of  St.  Louis  et  al.  v. 
Indiana  Fuel  Supply  Company. 

[No.  9,815.    Filed  April  25,  1919.] 

Highways. — Construction. — Contractor's  Bond. — Recovery  on  hp 
Materialman. — Statutes. — A  materialman  may  recover  on  a  public 
contractor's  bond  without  first  having  complied  with  §§5901a- 
5901b  Bums  1914,  Acts  1911  p.  437,  requiring  materialmen  to  file 
claims  with  agents  of  the  county  within  thirty  days  after  the 
materials  are  furnished,  since  such  act  expressly  declares  that 
it  shall  not  be  construed  as  conflicting  with  any  other  laws  for 
the  protection  of  materialmen,  but  as  supplemental  thereto. 

From  Shelby  Circuit  Court ;  Alonzo  Blair,  Judge. 

Action  by  the  Indiana  Fuel  Supply  Company 
against  the  Equitable  Surety  Company  of  St.  Louis 
and  another.  From  a  judgment  for  plaintiff,  the  de- 
fendants appeal.    Affirmed. 

Major  A.  Downing,  for  appellants. 
Quincy  A.  Meyers,  Edward  E,  Gates  and  Samuel  M. 
Ralston,  for  appellee. 

Enloe,  J. — ^Action  by  appellee,  as  relator,  upon  two 
bonds,  executed  by  one  Denny  J.  Bush,  as  principal, 
and  appellant  Equitable  Surety  Company  of  St. 
Louis,  Mo.,  as  surety  thereon,  to  secure  the  due  per- 
formance by  said  Bush  of  his  contract  for  the  making 
of  certain  improvements  in  a  public  highway,  in  Ma- 
rion county,  Indiana. 

The  cause  was  tried  upon  two  paragraphs  of 
amended  complaint,  to  each  of  which  a  demurrer  for 
want  of  facts  was  interposed  and  overruled. 

The  only  alleged  error  we  are  called  upon  to  con- 
sider, upon  the  record  before  us,  is  the  action  of  the 
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trial  court  in  overruling  the  demurrers  to  the  amend- 
ed paragraphs  of  complaint. 

A  consideration  of  the  alleged  error  necessitates  a 
construction  of  Acts  1911  p.  437,  §§5901a,  5901b  Burns 
1914. 

The  issue  between  the  parties  to  this  appeal  is  clear 
cut;  the  appellant  insisting  that,  before  suit  can  be 
maintained  on  the  bond,  the  materialman  (appellee 
in  this  case  was  such)  must  have  filed  his  claim  there- 
for with  the  *' agents  of  the  county**  within  thirty 
days  from  the  time  such  materials  were  furnished, 
as  a  prerequisite  to  his  right  of  suit.  Appellees,  on 
the  other  hand,  insist  that  the  remedy  given  by  the 
act  in  question  is  cumulative;  that  the  materialman 
has  a  choice  of  remedies ;  that  he  may,  if  he  desires, 
so  file  his  claim  with  the  agents  of  the  county,  and 
obtain  his  money  directly  from  such  source,  and  with- 
out the  expense  and  delay  of  litigation,  or  he  may,  in 
case  his  claim  is  not  paid,  have  his  action  oil  the  bond. 

The  third  section  of  the  act  in  question  provides: 
**This  act  shall  not  be  construed  as  conflicting  with 
any  other  laws  for  the  protection  of  labor,  sub-con- 
tractors or  materialmen,  but  is  supplemental  there- 
to.*' 

This  statute  was  designed  to  further  protect  the 
parties  named  therein,  as  it  expressly  declares.  The 
construction  thereof  contended  for  by  the  appellant 
would  deprive  these  persons  of  rights  they  thereto- 
fore had,  and  make  any  right  they  sought  to  enforce 
dependent  upon  the  doing  by  claimant  of  a  prelimi- 
nary act — ^filing  his  claim  within  thirty  days,  etc.  Such 
a  construction  would  turn  the  act  in  question  in  one 
for  the  protection  of  bondsmen  on  contractors*  bonds, 
by  having  the  effect  of  limiting  the  liability,  and 
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would  in  no  way  give  additional  protection  to  those 
who  are,  by  its  express  terms,  made  within  its  pro- 
visions. Illinois  Surety  Co.  v.  State,  ex  rel.  (1918), 
ante  450, 122  N.  E.  30. 

The  evidence  is  not  in  the  record,  and  no  other 
assigned  error  is  available. 

The  judgment  is  therefore  affirmed. 


Boyd  et  al.  v.  Grbeh  et  al. 

[No.  9,762.    FUed  AprU  25,  1919.] 

1.  Appeal. — Parties, — ^Where  the  only  issue  against  one  jMurty  to 
the  trial  was  tendered  by  plaintiff  in  his  complaint  and  there 
was  a  separate  Judgment  in  favor  of  such  party  from  which  no 
appeal  was  taken,  and  he  was  not  a  party  to  the  Judgment 
apiiealed  from,  such  party  would  not  be  affected  by  the  result 
of  the  appeal,  and  is  not  a  necessary  party  thereto,    p.  80. 

2.  Evidence. — Vendor's  Lien. — Exchange  of  Land  and  Chattels  in 
Gross, — Value  of  Each. — Extrinjsic  Evidence. — ^When  called  upon 
to  enforce  an  alleged  vendor's  lien  arising  out  of  a  sale  or 
exchange  of  land  and  chattels  in  gross,  a  court  of  equity  may 
hear  extrinsic  evidence  as  to  the  value  placed  on  each  by  the 
parties  to  the  transaction,    p.  81. 

3.  Vendob  and  Purchaser. — Exchange  of  Land  and  Chattels  in 
Gross. — Right  to  Vendor's  Lien. — ^Where  land  and  chattels  are 
sold  or  exchanged  in  gross,  but  the  parties  in  making  such  sale 
or  exchange  have  placed  separate  values  on  each,  the  court  will 
enforce  a  vendor's  lien  against  the  land  for  the  balance  due 
thereon,  although  the  obligation  taken  may  include  the  price  of 
both.    p.  82. 

4.  Payment. — Vendor  and  Purchaser. — Vendor's  Lien. — Mode  and 
Application  of  Payments. — ^The  sale  of  land  may  take  the  form 
of  an  exchange  when  the  buyer  pays  a  part  or  all  of  the  pur- 
chase price  in  other  lands,  and,  in  the  absence  of  fraud,  such 
payment  has  the  same  legal  effect,  as  regards  the  right  of  the 
court  to  determine  its  application,  as  if  the  agreed  value  of  the 
land  purchased  had  been  paid  in  money,    p.  83. 

5.  "Payukjxt.— Distinct  Accounts.— Part  Pavment8.-~Application.~^ 
Where  one  person  is  indebted  to  another  upon  several  distinct 
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accounts,  he  has  a  right  to  direct  the  application  of  his  payments, 
but  if  the  debtor  pays  generally  the  creditor  may  apply  as  he 
elects,  and,  if  neither  makes  a  specific  application,  the  court  will 
make  such  application  of  payments  as  Justice  between  the  parties 
most  urgently  demands,    p.  83. 

6.  Payment. — Exchange  ot  Real  and  Personal  Property, — Part 
Payments. — Application, — Vendor*8  Lien, — In  an  action  to  enforce 
a  vendor's  lien  for  the  amount  of  a  notd  given  by  defendant  for 
the  balance  of  the  purchase  price  on  the  sale  in  gross  of  a  farm 
and  certain  personalty,  the  court,  in  the  absence  of  direction  by 
the  parties,  would  be  authorized  to  apply  the  value  of  land  con- 
veyed in  part  payment  by  defendants,  first  to  any  amount  agreed 
on  by  the  parties  as  to  the  value  of  the  personal  property,  and 
the  remainder,  if  any,  on  the  price  of  the  farm  land,  and  where 
such  an  application  fully  discharged  the  debt  owing  for  the  per- 
sonalty, so  that  the  entire  amount  of  the  notes  in  suit  constituted 
an  unpaid  balance  on  the  purchase  price  of  the  farm,  plaintiff  was 
entitled  to  a  decree  establishing  a  vendor's  lien  in  his  f^vor. 
p.  84. 

7.  Vendob  and  Pubchaseb. — Remedies  of  Vendor, — Lien, — Waiver. 
— Taking  Note, — Acceptance  of  a  vendee's  notes  for  the  unpaid 
portion  of  the  purchase  price  of  land  did  not  deprive  the  vendor 
of  his  right  to  a  vendor's  lien.    p.  85. 

From  Jackson  Circuit  Court;  Oren  0.  Swails, 
Judge. 

Action  by  Ford  W.  Greer  against  William  G.  Boyd, 
Mattie  L.  Boyd  and  another.  From  the  judgment 
rendered,  the  defendants  named  appeal.    Affirmed. 

Bingham  <&  Bingham,  for  appellants, 
Floyd  A.  Sterrett,  Kochenour  S  Prince  and  Wilbur 
T.  Gruber,  for  appellee^. 

Batman,  P.  J. — This  is  an  action  by  appellee  Ford 
W.  Greer  against  appellants  to  recover  a  judgment  on 
two  promissory  notes,  and  to  have  such  judgment 
decreed  to  be  a  lien  on  certain  real  estate  alleged  to 
have  been  sold  and  conveyed  to  them  by  said  appel- 
lee. The  appellee  Hiram  Brown  was  made  a  defend- 
ant to  said  action  to  answer  as  to  his  interest  in  s^iid 
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real  esCate  by  reason  of  a  certain  mortgage  thereon, 
executed  to  him  by  appellants  since  they  became  the 
owners  thereof.  Issues  were  duly  joined  on  the  com- 
plaint by  appellants,  who  also  filed  a  cross-complaint 
against  appellee  Greer,  in  which  they  set  up  the 
breach  of  a  contract,  alleged  to  have  been  entered 
into  between  them  and  said  appellee,  and  by  reason 
of  which  they  asked  damages.  Issues  on  said  cross- 
complaint  were  duly  joined  by  appellee  Greer.  Ap- 
pellee Hiram  Brown,  filed  an  answer  to  the  complaint 
of  said  Ford  W.  Greer  in  two  paragraphs,  the  first  of 
which  was  a  general  denial.  The  second  alleged  in 
substance  that  appellants  had  theretofore  executed 
to  him  a  mortgage  on  the  real  estate  described  in  the 
complaint,  w^hich  had  been  duly  recorded  in  the  proper 
mortgage  record  of  said  county;  that  he  had  taken 
and  accepted  the  same  in  good  faith,  for  a  valuable 
consideration  then  and  there  given  in  the  regular 
course  of  business,  without  any  notice,  actual  or  con- 
structive, of  the  claim  or  lien  of  said  appellee  Greer, 
as  set  forth  in  his  complaint.  To  this  affirmative 
paragraph  of  answer  appellee  Greer  filed  a  reply  in 
general  denial.  The  cause  was  submitted  to  the  court 
for  trial,  and  a  judgment  was  rendered  in  favor  of 
said  Hiram  Brown  against  appellee  Greer  that  said 
Greer  take  nothing  by  his  complaint  against  Brown, 
and  that  Brown  recover  of  and  from  Greer  aU  his 
costs  and  charges  laid  out  and  expended.  A  judgment 
was  also  rendered  in  favor  of  appellee  Greer  against 
appellants  that  they  take  nothing  by  their  said  cross- 
complaint,  and  that  Greer  recover  of  appellants  all 
his  costs  and  charges  laid  out  and  expended  on  the 
issues  tendered  by  the  cross-complaint.  A  judgment 
was  also  rendered  in  favor  of  appellee  Greer  against 
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appellant  William  G.  Boyd  for  the  sum  of  $310.^6  and 
costs,  which  amount  was  adjudged  to  be  a  vendor's 
lien  upon  the  real  estate  described  in  safd  appellee 's 
complaint,  and  a  decree  was  entered  foreclosing  the 
same.  A  further  judgment  was  rendered  in  favor 
of  appellee  Greer  against  appellant  William  G.  Boyd 
for  the  sum  of  $17.50  and  costs.  Appellants  filed  a 
motion  for  a  new  trial,  which  was  overruled,  and  has 
assigned  this  action  of  the  court  as  the  sole  error  on 
which  it  relies  for  reversal. 

The  transcript  on  appeal  was  filed  in  this  court  on 

September  16,  1916.    On  December  29,  1916,  appellee 

Greer  filed  a  motion  to  dismiss  the  appeal  on 

1.  the  ground  that  this  is  a  vacation  appeal ;  that 
Hiram  Brown  is  a  necessary  party  thereto; 
that  no  effective  steps  had  been  taken  to  give  him 
notice  thereof;  that  said  Bro^vn  had  not  entered  his 
appearance  thereto  or  joined  in  error;  that  more  than 
ninety  days  had  expired  since  the  filing  of  the  tran- 
script, and  that  the  time  allowed  by  law  for  taking 
an  appeal  had  also  expired.  This  motion  was  post- 
poned until  final  hearing,  and  is  now  before  us  for 
determination.  This  is  a  vacation  appeal.  It  will  be 
observed  that  on  the  trial  the  only  issue  to  which  the 
said  Hiram  Brown  was  a  party  was  one  tendered  by 
appellee  Greer  in  his  complaint,  and  on  which  there 
was  a  separate  judgment  in  favor  of  said  Brown, 
from  which  no  appeal  was  taken.  The  judgment 
which  forms  the  basis  of  this  appeal  is  one  rendered 
against  appellants  in  favor  of  appellee  Greer,  and 
to  which  said  Brown  is  not  a  party.  Under  these  cir- 
cumstances Brown  would  not  be  affected  by  the  result 
of  this  appeal,  and  is  not  a  necessary  party  thereto. 
Booker  v.  Fidelity  Trust  Co.  (1916),  185  Ind.  172, 109 
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N.  E.  766.    The  motion  of  appellee  Greer  to  dismiss 
the  appeal  is  therefore  overruled. 

Appellants' contend  that  the  decision  of  the  court  is 
not  sustained  by  sufficient  evidence  and  is  contrary  to 
law.  In  support  of  this  contention  they  assert  that 
the  evidence  shows,  among  other  things,  that  on 
August  31,  1914,  appellant  William  G.  Boyd  and  ap- 
pellee Greer  entered  into  a  plain  and  unambiguous 
contract,  by  the  terms  of  which  the  latter  agreed  to 
exchange  a  farm  and  certain  personal  property  in 
gross  for  certain  real  estate  owned  by  appellants; 
that  in  pursuance  to  said  contract  the  exchange  of 
property  was  made,  and  appellant  William  G.  Boyd 
executed  to  said  appellee  his  promissory  note  for 
$300,  as  a  part  of  the  agreed  consideration  for  said 
exchange;  and  that  the  notes  in  suit,  except  as  to  a 
small  amount,  were  given  in  renewal  of  said  note. 
Appellants  contend  that  under  these  facts  appellee 
was  not  entitled  to  a  decree,  establishing  a  vendor's 
lien  in  his  favor  on  the  farm  which  they  obtained 
from  him  through  said  exchange.  In  making  this 
contention  they  rely  on  the  general  rule  that  on  a 
sale  of  land  and  personal  property  for  a  gross  sum, 
without  any  separation  of  their  values,  so  that  the 
consideration  for  which  the  land  was  sold  may  be 
determined,  no  lien  can  be  enforced  on  the  land  for 
the  debt  thereby  created.  They  assert  that  since  the 
contract  in  question  is  plain  and  unambiguous,  and 
shows  that  the  farm  and  personal  property  in  ques- 
tion were  traded  to  them  in  gross,  it  cannot  be  varied 
by  oral  or  extrinsic  evidence,  and  hence  no  portion 
of  said  indebtedness  should  have  been  decreed  to  be 

a  lien  on  their  said  farm.    We  cannot  agree 
2.     with  appellants  that  a  court  of  equity,  when 

called  upon  to  enforce  an  alleged  vendor's  lien, 

VOL.  70—6 
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arising  out  of  a  sale  or  excliange  of  land  and  chat- 
tels in  gross,  may  not  hear  extrinsic  evidence  as  to  the 
value  placed  on  each  by  the  parties  to  such  sale  or 
exchange.  Gerstell  v.  Shirk  (1913),  210  Fed.  223, 127 
C.  C.  A,  41.  In  accord  with  this  decision  and  the  bet- 
ter reason,  the  contrary  is  evidently  true.  In  the  in- 
stant case  there  is  evidence  which  tends  to  prove  that 
the  value  placed  on  the  personal  property  by  the  par- 
ties in  the  exchange  of  property  was  $100,  and  other 
evidence  which  tends  to  prove  that  such  value  was 
placed  at  $300.  This  afforded  the  court  some  evi- 
dence from  which  it  could  determine  the  separate 
values  placed  on  the  land  and  personal  property  by 
the  parties  in  making  the  exchange.  Under  these  cir- 
cumstances the  rule  which  appellants  seek  to  invoke 
is  not  applicable.    In  reaching  its  decision  the 

3.  trial  court  evidently  recognized  and  applied  the 
rule  that,  where  land  and  chattels  are  sold  or 
exchanged  in  gross,  but  the  parties  in  making  such 
sale  or  exchange  have  placed  separate  values  on  each, 
the  court  will  enforce  a  vendor  ^s  lien  against  the  land 
for  the  balance  due  thereon,  although  the  obligation 
taken  may  include  the  price  of  both.  39  Cyc  1830; 
29  Am.  and  Eng.  Ency.  Law  745 ;  McCauley  v.  Holtz 
(1878),  62  Ind.  205 ;  Gerstell  v.  Shirk,  supra;  Bergman 
v.  Blackwell  (1893),  (Tex.  Civ.  App.)  23  S.  W.  243; 
Russell  v.  McCormick  (1871),  ^5  Ala.  587,  6  Am.  Rep. 
707.  Under  the  evidence  cited  and  rule  stated,  we 
cannot  say  that  the  decision  of  the  court  with  refer- 
ence to  the  vendor's  lien  decreed  is  not  sustained  by 
sufficient  evidence  or  is  contrary  to  law. 

But  appellants  contend  that  in  any  event  the 
amount  decreed  to  be  a  lien  against  their  land  was 
too  large.    They  base  this  contention  on  the  fact  that, 
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inasmuch  as  appellee  Greer  testified  that  the  parties, 
at  the  time  of  the  exchange,  placed  a  value  of  $100 
on  the  personal  property,  the  court,  in  determining 
the  amount  of  the  lien,  should  have  deducted  said 
sum,  at  least,  from  the  balance  found  due  appellee 
on  account  of  said  exchange  of  property.  In  making 
this  contention  appellants  evidently  assume  that  no 
part  of  the  value  of  the  real  estate  which  they  con- 
veyed to  said  appellee  was  applied,  or  ought  to  be 
applied,  in  payment  of  the  amount  which  the  evidence 
tends  to  prove  the  parties  placed  on  the  personal 
property,  as  its  value,  at  the  time  of  the  sale  or 
exchange.     This  assumption  is  unwarranted. 

4.  The  sale  of  land  may  take  the  form  of  an  ex- 
change.    This  occurs  when  the  buyer  pays  a 

part  or  all  of  the  purchase  price  in  other  lands.  When 
this  is  done  in  the  absence  of  fraud,  it  has  the  same 
legal  effect  as  if  the  agreed  value  thereof  had  been 
paid  in  money.  39  Cyc  1801;  Hare  v.  Van  Deusen 
(1860),  32  Barb.  (N.  Y.)  92.  As  there  is  no  question 
of  fraud  in  the  instant  case,  we  may  treat  the  convey- 
ance of  the  real  estate  made  by  appellants  to  appellee 
Greer  as  the  payment  of  its  value  in  money,  and  de- 
termine its  proper  application  accordingly.    It 

5.  was  held  in  the  case  of  McCauley  v.  Holtz, 
supra,  that  where  real  and  personal  property 

is  sold  in  gross,  but  the  parties  at  the  time  of  the  sale 
make  an  estimate  of  the  value  of  each,  and  payments 
are  subsequently  made  on  an  unpaid  balance  of  the 
purchase  price,  without  any  direction  as  to  its  appli- 
cation, and  there  is  no  evidence  as  to  any  specific 
application  thereof  by  the  vendor,  the  court  will  ap- 
ply such  payments  to  the  debt  owing  for  the  personal 
property,  under  the  recognized  rule  that,  where  one 
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person  is  indebted  to  another  upon  several  distinct 
accounts^  he  has  a  right  to  direct  his  payments  to  be 
applied  to  any  one,  as  he  chooses ;  but  if  he  pays  gen- 
erally the  creditor  may  apply  as  he  elects,  and,  if 
neither  makes  a  specific  application,  the  court  will 
usually  apply  the  payments,  first  to  the  debt  having 
the  most  precarious  security,  or  no  security,  or  to  the 
oldest  debt.  King  v.  Andrews  (1868),  30  Ind.  429. 
In  other  words,  the  law,  in  the  latter  class  of 
6.  cases,  will  make  such  application  of  the  pay- 
ments as  justice  between  the  parties  most  urg- 
ently demands.  The  only  evidence  which  we  have 
been  able  to  discover  that  can  be  said  to  bear  on  the 
application  of  the  payment  made  by  appellants  in  the 
conveyance  of  their  real  estate  to  appellee  Greer 
is  from  appellant  William  G.  Boyd  and  said  appel- 
lee. The  former  testified  that  the  original  note  for 
$300  was  given  for  the  personal  property,  while  the 
latter  testified  that  said  note  was  given  as  evidence 
of  the  amount  due  on  the  farm.  This  does  not  afford 
direct  evidence  as  to  how  such  application  was  made, 
but  furnishes  a  basis  for  opposing  inferences  in  that 
regard.  Under  such  circumstances  it  became  a  ques- 
tion for  the  court  as  to  what  application  of  such  pay- 
ments, if  any,  was  made.  It  is  found  that  no  applica- 
tion thereof  was  in  fact  made,  but  that  such  payment 
was  made  generally  by  appellants,  and  held  by  such 
appellee,  without  specific  application,  then  under  the 
rule  stated  supra,  the  court  was  authorized  to  apply 
the  same,  first  to  any  amount  which  he  may  have 
found  was  agreed  upon  by  the  parties  as  the  value  of 
the  personal  property,  and  the  remainder  on  the  price 
of  the  farm.  Since  the  evidence  shows  that  the  value 
of  the  real  estate  so  conveyed  was  far  in  excess  of  the 
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value  of  the  personal  property,  such  application  would 
have  fully  discharged  any  amount  due  therefor,  and 
left  the  entire  amount  of  the  notes  in  suit  as  an  un- 
paid balance  on  the  farm. 

Appellants  assert  that  the  notes  in  suit  are  gov- 
erned by  the  law  merchant;  that  the  giving  of  such 
notes,  in  the  absence  of  an  agreement  to  the 

7.      contrary,  is  payment;  and  that  by  reason  of 

such  fact  appellee  is  not  entitled  to  a  vendor's 

lien  on  their  land.    For  the  reason  stated  in  the  case 

of  Essig  V.  Porter  (1916),  63  Ind.  App.  318, 112  N.  E. 

1005,  this  contention  is  not  well  taken. 

We  fail  to  find  any  sufficient  ground  on  which  to 
hold  that  the  court  erred  in  overruling  appellant's 
motion  for  a  new  trial.  The  judgment,  therefore,  is 
affirmed. 


Vandalia  Railboad  Company  v.  Fry. 

[No.  9,755.    Filed  April  25, 1910.] 

1.  Tbial. — Instructions. — Directing  Verdict. — Refusal  of  a  reque.Uod 
instmction  directing  a  verdict  for  defendant  Is  proper,  where 
there  is  some  evidence  to  sustain  every  element  essential  to  plain- 
tiff's right  of  recovery,    p.  88. 

2.  Afpeai«. — Review. — Refusal  of  Instructions. — It  was  not  error 
for  the  court  to  refuse  requested  instructions  which,  in  so  far  as 
correct,  were  substantially  covered  by  instructions  given  by  the 
court  on  its  own  motion,    p.  88. 

3.  Tbial. — Instructions. — Cure  of  Omissions. — In  an  action  for  per- 
sonal injuries,  the  giving  of  an  instruction  failing  to  inform 
the  Jury  as  to  certain  facts  bearing  on  plaintifTs  contributory 
negligence  was  not  error,  where  the  Jury  was  fully  instructed  on 
that  issue  by  other  instructions  given,    p.  88. 

4.  Negligence. — Contrfbutor^f  Negligence. — ^The  negligence  of  an 
injured  party,  to  defeat  his  right  of  recovery,  must  be  a  proxi- 
mate and  not  a  remote  cause  of  the  Injury*  though  it  is  not  neces- 
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sary  that  8uch  negligence  shall  have  been  the  sole  cause/ but  It 
is  sufficient  if  it  forms  part  of  the  efficient  cause  thereof,    p.  89. 

5.  Appeal. — Review, — Instructions. — Consideration  as  a  Whole, — 
In  order  to  determine  whether  instructions  are  misleading,  they 
must  be  considered  as  a  whole,  and  not  in  detached  portions, 
p.  89. 

6.  Master  and  Sebvakt. — Injuries  to  Servant, — Employers*  Lialil- 
ity  Act, — Negligence  of  Fellow  Servant. — Under  the  Employers* 
Liability  Act  (Acts  1911  p.  145,  iS8020a-8020k  Bums  1914)  the 
failure  of  a  fellow  servant  to  exercise  reasonable  care  Is  deemed 
to  be  a  breach  of  duty  on  the  part  of  the  master,    p.  90. 

7.  Master  and  Servant. — Injuries  to  Servant, — Employers*  lAabH- 
ity  Act. — Use  of  Defective  Equipment, — Under  the  Employers' 
Liability  Act  (Acts  1911  p.  145,  §§8020a-2080k  Burns  1914),  the 
mere  fact  that  an  injured  servant  uses  defective  equipment, 
accompanied  by  apparent  danger  in  some  degree,  is  not  conclusive 
on  the  question  of  contributory  negligence,  as  the  conditions  may 
be  such  that  reasonable  minds  might  differ  as  to  the  feasibility 
of  safely  encountering  such  danger,  or  such  that  any  person  of 
reasonable  prudence  might  believe  that  it  could  be  safely  encoun- 
tered,   p.  90. 

8.  Master  and  Servant. — Injuries  to  Servant, — Employers*  Liabil- 
ity Act, — Defective  Equipment, — Contrihutory  Negligence, — Jury 
Questions, — ^In  an  action  under  the  Employers'  Liability  Act  (Acts 
1911  p.  145,  |$8020a-8020k  Burns  1914),  whether  the  injured  ser- 
vant was  guilty  of  contributory  negligence  in  using  certain  equip- 
ment, d^aimed  to  be  openly  and  obviously  defective,  held  In  view 
of  the  evidence  to  be  a  question  for  the  Jury.    p.  91. 

9.  Master  and  Servant. — Injuries  to  Servant, — Employers*  Liabil- 
ity Act, — Negligence  of  Fellow  Servant, — Transitory  Danger, — 
Under  the  Employers'  Liability  Act  (Acts  1911  p.  145,  f§8020a- 
8Q20k  Burns  1914),  the  master  Ib  chargeable  with  the  negligence 
of  a  servant  in  the  discharge  of  a  duty  owing  to  his  master, 
which  creates  a  transitory  danger  resulting  in  an  injury  to  a 
fellow  servant,    p.  92. 

10.  Appeal. — Briefs. — Waiver  of  Error, — Causes  for  new  trial  to 
which  appellant  fails  to  make  any  specific  reference  in  its  proposi- 
tions or  points,  as  required  by  the  rules  governing  the  prepara- 
tion of  briefs,  are  waived,    p.  93. 

From  Greene  Circuit  Court ;  Theodore  E.  Slinkard, 
Judge. 

Action  by  Lewis  M.  Fry  against  the  Vandalia  Rail- 
road Company.  From  a  judgment  for  plaintiff,  the 
defendant  appeals.    Affirmed. 
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Samuel  0.  Pickens,  Owen  Pickens,  R.  F.  Davidson, 
Charles  W.  Moores,  D.  P.  Williams  and  W.  V.  Moffett, 
for  appellant. 

Jesse  F.  Wiseman  and  Davis,  Bogart.'  Royse  d 
Moore,  for  appellee. 

Batman,  P.  J. — ^This  is  an  action  by  appellee 
against  appellant  to  recover  damages  for  personal 
injuries  alleged  to  have  been  received  by  reason  of 
the  negligence  of  a  fellow  servant  while. in  the  employ 
of  appellant.  The  complaint  is  in  a  single  para- 
graph, and  alleges,  among  other  things,  that  on  April 
15, 1914,  appellant  was  a  corporation  engaged  in  the 
business  of  trade  and  commerce  within  the  State  of 
Indiana,  and  was  employing  in  its  said  business  at 
said  time  five  or  more  persons ;  that  on  said  date . 
appellee  was  injured  while  in  the  employ  of  appellant 
in  its  said  business  by  the  negligence  of  one  William 
Brashear,  who  was  also  an  employe  of  appellant  and 
a  fellow  servant  of  appellee  at  said  time ;  that  at  the 
time  appellee  received  his  alleged  injuries  he  and  the 
said  Brashear  were  engaged  in  placing  a  drawbar 
in  one  of  appellant's  cars;  that  in  performing  said 
work  it  was  customary  and  necessary  for  certain 
bolts,  known  as  carrying  arm  bolts,  to  be  driven 
through  certain  timbers  on  the  end  of  the  car  in  such 
manner  as  to  hold  the  chain,  used  in  moving  or  swing- 
ing said  drawbar  into  its  proper  place,  and  to  pre- 
vent said  chain  from  slipping  or  rolling  over  the 
bolts ;  that  on  the  occasion  in  question  the  said  Brash- 
ear drove  the  bolts  through  said  timbers  on  the  end 
of  the  car  for  such  purpose,  and  then  placed  the 
chain  over  said  bolts  and  fastened  the  same  around 
said  drawbar  while  appellee  raised  and  held  one  end 
of  the  same;  that  appellee  then  undertook  to  swing 
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or*  push  said  drawbar  around  and  into  its  proper 
place,  when  it  fell  and  injured  his  foot,  by  reason  of 
the  carelessness  and  negligence  of  said  Brashear  in 
failing  and  refusing  to  drive  the  bolts  through  said 
timbers  in  such  manner  as  to  prevent  said  chain  from 
slipping  over  the  same.  Issues  were  duly  joined  on 
the  complaint,  after  which  the  cause  was  submitted 
to  a  jury  for  trial,  resulting  in  a  verdict  and  judg- 
ment in  favor  of  appellee.  Appellant  filed  a  motion 
for  a  new  trial  which  was  overruled,  and  has  as- 
signed this  action  of  the  court  as  the  sole  error  on 
which  it  relies  for  reversal. 

Appellant  complains  of  the  action  of  the  court  in 

refusing  to  give  certain  instructions  requested  by  it. 

Instruction  No.  1  so  requested,  if  given,  would 

1.  have  directed  the  jury  to  return  a  verdict  in 
favor  of  appellant.    As  there  is  some  evidence 

to  sustain  every  element  essential  to  appellee's  right 
of  recovery,  it  would  have  been  error  to  give  said 
instruction.  Vandalia  R.  Co.  v.  Parker  (1916),  61 
Ind.  App.  146,  111  N.  E.  637.  As  to  the  remaining 
instructions  requested  by  appellant,  we  find  that  in 
so  far  as  they  state  the  law  correctly  they  are 

2.  substantially  covered  by  instructions  given  by 
the  court  on  its  own  motion.    Therefore  the 

court  did  not  err  in  refusing  to  give  the  same.  Chi- 
cago,  etc.,  R.  Co.  v.  Mitchell  (1916),  184  Ind.  383,  110 
N.  E.  215. 

Appellant  contends  that  the  court  erred  in  giving 
instruction  No.  5  on  its  own  motion.    It  bases  this  con- 
tention on  the  fact  that  said  instruction  omits 

3.  to  inform  the  jury  as  to  certain  facts  bearing  on 
appellee's  contributory  negligence.    This  con- 
tention is  not  well  taken  as  the  jury  was  fully  in- 
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strncted  in' that  regard  by  other  instructions  given. 
Under  these  circumstances  there  was  no  error  in  giv- 
ing said  instruction.  Home  Tel.  Co.  v.  Weir  (1913), 
53  Ind.  App.  466, 101  N.  E.  1020. 

Appellant  predicates  error  on  the  action  of  the 

court  in  giving  instructions  Nos.  6  and  9  on  its  own 

motion.    It  claims  that  each  of  these  instruc- 

4.  tions  is  erroneous,  because  they  placed  on  ap- 
pellant the  burden  of  proving  that  appellee's 

negligence  was  the  proximate  cause  of  his  injury, 
while  the  rule  is  that  there  can  be  no  recovery  in  an 
action  based  on  negligence  if  the  negligence  of  the 
complaining  party  contributed  in  any  way  thereto.  It 
is  well  settled  that,  in  order  for  the  negligence  of  an 
injured  party  to  defeat  his  right  of  recovery,  such 
negligence  must  be  a  proximate  and  not  a  remote 
cause  of  the  injury.  It  is  not  necessary  that  it  shall 
have  been  the  sole  cause,  but  it  is  suflScient  if  it  enters 
into  and  forms  part  of  the  efficient  cause  thereof. 
20  R.  C.  L.  136;  29  Cyc  526;  Indiana  Stone  Co.  v. 
Stewart  (1893),  7  Ind.  App.  563,  34  N.  E.  1019;  In- 
dianapolis Traction,  etc.,  Co.  v.  Kidd  (1906)',  167  Ind. 
402,  79  N.  E.  347,  7  L.  R.  A.  (N.  S.)  143, 10  Ann.  Cas. 
942.    In  order  to  determine  whether  the  jury 

5.  could  have  been  misled  by  either  of  said  in- 
structions with  reference  to  the  effect  of  any 

negligence  of  appellee,  which  may  have  been  only  a 
concurring  proximate  cause  of  the  injury,  we  must 
consider  the  instructions  as  a  whole,  and  not  in  de- 
tached portions.  Cullman  v.  Terre  Haute,  etc.,  Trac- 
tion Co.  (1915),  60  Ind.  App.  187,  109  N.  E.  52.  We 
observe  that  the  jury  was  informed  by  another  in- 
struction ^ven  by  the  court  on  its  own  motion,  that 
contributory  negligence  on  the  part  of  appellee  which 
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caused,  or  partly  caused,  his  injuries,  was  a  complete 
defense  to  the  action.  In  view  of  this  fact,  it  is  ap- 
parent that  the  jury  could  not  have  been  misled  by 
the  language  used  in  either  of  said  instructions,  and 
hence  there  was  no  reversible  error  in  giving  the 
same. 

Appellant  finally  contends  that  the  verdict  is  not 

sustained  by  suflScient  evidence  and  is  contrary  to 

law.    It  urges,  among  other  things,  that  the 

6.  evidence  fails  to  show  that  it  was  guilty  of  the 
acts,    or   either   of   the   acts,   of   negligence, 

charged  in  the  complaint.  One  of  the  acts  of  negli- 
gence charged  in  the  complaint  is  that  appellant's 
servant,  Brashear,  who  was  a  fellow  servant  of  appel- 
lee, carelessly  and  negligently  failed  and  refused  to 
drive  the  carrying  arm  bolts  through  certain  timbers 
of  the  car,  in  such  manner  as  to  prevent  the  chain, 
used  in  placing  the  drawbar  in  position,  from  slip- 
ping over  said  bolts,  and  thereby  allowing  the  draw- 
bar to  fall  and  injure  appellee.  As  this  is  an  action 
under  the  Employers '  Liability  Act,  Acts  1911  p.  145, 
§§8020a-8020k  Bums  1914,  the  failure  of  appellee's 
fellow  servant,  Brashear,  to  exercise  reasonable  care 
for  appellee's*  safety,  is  deemed  to  be  a  breach  of 
duty  on  the  part  of  appellant.  J.  Wooley  Coal  Co.  v. 
Tevault  (1918),  187  Ind.  171, 118  N.  E.  921, 119  N.  E. 
485.  There  is  some  evidence  tending  to  sustain  this 
charge  of  negligence,  which  is  sufficient  in  that  regard. 
It  is  further  contended  that  the  evidence  shows  that 
appellee 's  negligence  materially  and  proximately  con- 
tributed to  his  injury.    This  contention  is  based 

7.  on  the  fact  that  the  condition  of  the  carrying 
arm  bolts  holding  the  chain  was  open  and  ob- 
vious to  appellee.    Admitting,  without  deciding,  that 
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the  condition  of  such  carrying  arm  bolts  was  so  open 
and  obvious  that  appellee  in  the  exercise  of  ordinary 
care  for  his  own  safety  under  the  circumstances  dis- 
closed by  the  evidence  ought  to  have  observed  the 
same,  it  does  not  necessarily  follow  that  appellee  was 
guilty  of  contributory  negligence  in  proceeding  with 
his  work  as  he  did.    This  court  has  held  in  a  compara- 
tively recent  case,  prosecuted  under  the  Employers' 
Liability  Act  of  1911,  supra,  that  the  mere  fact  that  an 
injured  servant  uses  defective  equipment,  accompa- 
nied by  an  apparent  danger  in  some  degree,  is  not 
conclusive  on  the  question  of  contributory  negligence, 
as  the  conditions  may  be  such  that  reasonable  minds 
might  differ  as  to  the  feasibility  of  safely  encounter- 
ing such  danger,  or  such  that  any  person  of  reason- 
able prudence  might  believe  that  it  could  be  safely 
encountered.    Standard  Steel  Car  Co.  v.  Martmecz 
(1916),  66  Ind.  App.  672,  113  N.  E.  244,  114 
8.     N.  E.  94.    In  the  instant  case  there  is  evidence 
which  tends  to  prove  that  the  carrying  arm 
bolt  which  appellee  drove  through  the  car  timber  ex- 
tended above  the  same  six  or  seven  inches ;  that  the 
carrying  arm  bolt  which  the  said  Brashear  drove 
through  the  car  timber  extended  above  the  same  about 
an  inch  and  a  half;  that  the  chain  placed  over  said 
bolts  and  under  the  drawbar  was  composed  of  links 
about  an  inch  long,  and  a  little  larger  than  a  pencil. 
Under  these  circumstances,  and  the  rule  stated  supra, 
it  cannot  be  said  that  the  evidence  shows  conclusively 
that  appellee  was  guilty  of  contributory  negligence, 
even  if  it  could  be  said  that  it  was  his  duty  to  observe 
the  condition  of  the  bolts  in  the  exercise  of  ordinary 
care  for  his  own  safety. 
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It  is  also  contended  that  the  unsafe  condition  which 

caused  appellee's  injury  was  a  transitory  one,  arising 

in  the  progress  of  the  work,  by  the  manner  in 

9.  which  appellee  and  his  fellow  servant,  Brash- 
ear,  discharged  duties  owing  by  them  to  appel- 
lant. It  may  be  conceded  that  the  undisputed  evi- 
dence shows  that  the  condition  which  resulted  in 
appellee's  injury  was  a  transitory  one,  but  there  is 
evidence  which  tends  to  show  that  such  condition  was 
produced  solely  by  the  negligence  of  the  said  Brash- 
ear.  The  question  arises.  Is  a  master,  in  an  action 
prosecuted  under  the  Employers'  Liability  Act  of 
1911,  supra,  chargeable  with  the  negligence  of  a  serv- 
ant in  the  discharge  of  a  duty  owing  to  his  master, 
which  creajtes  a  transitory  danger,  resulting  in  an 
injury  to  a  fellow  servant!  Appellant  has  cited  a 
number  of  decisions  of  this  and  the  Supreme  Court 
in  support  of  its  contention  that  the  master  is  not 
liable  under  such  circumstances.  These  decisions 
support  the  general  rule  applicable  to  cases  prose- 
cuted under  the  common  law  that  where  a  master  pro- 
vides for  his  servants  a  safe  place  in  which  to  work, 
and  safe  appliances  with  which  to  work,  he  is  not 
liable  for  transitory  dangers  produced  by  the  manner 
in  which  the  work  is  done.  It  is  apparent,  however, 
that  this  rule  can  have  no  application  in  a  case,  prose- 
cuted  under  an  act  abrogating  the  fellow-servant  rule, 
where  the  complaint  charges,  and  the  evidence  tends 
to  prove,  that  the  transitory  danger  was  the  result 
of  the  negligence  of  a  fellow  servant.  Section  1  of 
the  act  under  which  this  action  is  prosecuted  abro- 
gates the  common-law  defense  based  on  the  negligence 
of  a  fellow  servant,  in  the  class  of  cases  to  which  this 
action  belongs.    §8020a  Burns  1914,  Acts  1911  p.  145. 
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In  such  oases  the  negligence  of  the  fellow  servant  is 
deemed  to  be  a  breach  of  duty  on  the  part  of  the  mas- 
ter. J.  Wooley  Coal  Co.  v.  Tevault,  supra;  Chicago, 
etc.,  R.  Co.  V.  Mitchell,  supra;  Chicago,  etc.,  R.  Co.  v. 
Mitchell  (1916),  184  Ind.  588,  110  N.  E.  680.  It  fol- 
lows that  appellant  cannot  escape  liability  in  this  case 
by  an  application  of  the  rule  which  it  seeks  to  invoke. 
Appellant  has  waived  all  other  reasons  for  a  new 
trial,  stated  in  its  motion  therefor,  by  failing  to  make 

any  specific  references  thereto  in  its  proposi- 
10.    tions  or  points,  as  required  by  the  rules  govern- 

ing  the  preparation  of  briefs.  Buff  kin  v.  State 
(1914),  182  Ind.  204,  106  N.  E.  362;  Merchants  Nat. 
Bank  v.  Nees  (1916),  62  Ind.  App.  290,  110  N.  E.  73, 
112  N.  E.  904.  We  find  no  reversible  error  in  the 
record.    Judgment  aflSrmed. 


Caca  v.  "Woodbuff. 

[No.  10,487.     Filed  April  26,  1919.] 

1.  Masteb  awd  Sebvant. — Workmen* 8  Compensation. — Casual  J^iii- 
ployment. — ^Though  §9  of  the  Workmen's  Compensation  Act 
expressly  excepts  casual  laborers  from  the  compensatory  provi- 
sions of  the  law,  yet,  under  §76,  clause  b,  of  the  act,  an  injured 
workman  may  recover  compensation,  even  though  his  employ- 
ment is  casual,  if  the  employment  Is  in  the  usual  course  of  the 
employer's  business,    p.  96. 

2.  Masteb  and  Servant. — Workmen^s  Compensation, — "Employe^ 
— *'Usual  Course  of  Employment,'' — Since  additions  and  repairs 
to  buildings  and  machinery  are  necessary  to  the  proper  conduct 
of  the  milling  business,  the  constructing  and  making  of  such  addi- 
tions and  repairs  is  employment  'in  the  usual  course  of  the 
employer's  business"  within  the  meaning  of  §76  of  the  Work- 
men's Compensation  Act,  defining  "employe."    p.  96. 

3.  Master  and  Servant. — **Usual  Course  of  Business" — Indepen^ 
ent  Contractor, — A  carpenter  engaged  at  different  times  in  buildn 
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ing  an  addition,  and  in  making  repairs,  to  a  mill  under  the 
supervision  of  the  owner,  for  which  he  was  paid  weeldy  at  a 
fixed  price  per  hour,  the  owner  fusmishing  materials,  was  an 
"employe"  within  the  meaning  of  §70  of  the  Workmen's  CJom- 
pensation  Act,  and  not  an  independent  contractor,  such  work 
being  in  the  usual  course  of  the  milling  buk:iness.    p.  97. 

From  the  Industrial  Board  of  Indiana. 

Proceedings  by  John  H.  Woodruff,  employe, 
against  Grant  Caca,  employer,  for  compensation  un- 
der the  Workmen's  Compensation  Act.  From  an 
award,  the  employer  appeals.    Affirmed. 

Thomas  E.  Kane,  for  appellant 
Gentry  S  Campbell,  for  appellee. 

McMahan,  J. — The  appellee  filed  his  petition  with 
the  Industrial  Board  for  compensation  under  the 
Workmen's  Compensation  Law.  Acts  1915  p.  392, 
§80201  et  seq.  Burns  1914.  He  was  awarded  compen- 
sation at  the  rate  of  $9.90  per  week  during  total  dis- 
ability, not  exceeding  500  weeks,  and  $75  for  medical 
and  hospital  services.  The  appellant  has  appealed 
from  the  award,  and  the  error  assigned  and  relied 
upon  for  reversal  is  *  *  that  the  award  of  the  full  board 
is  contrary  to  law. ' ' 

The  facts,  as  shown  by  the  evidence,  are  in  sub- 
stance as  follows :  During  the  months  of  September, 
October  and  November,  1917,  and  prior  thereto,  the 
appellant  was  the  owner  and  operator  of  a  mill  in 
Noblesville,  Indiana,  in  which  he  was  engaged  in  the 
business  of  grinding  wheat  and  corn  and  manufac- 
turing feed  stuffs;  that  during  said  time,  and  prior 
thereto,  appellee  w^as  a  carpenter;  that  in  the  early 
part  of  September,  1917,  appellant  desired  to  have  a 
now  room  added  to  his  mill  and  to  make  some  repairs 
ill  the  then  existing  mill  building,  and  for  that  pur- 
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3ose  employed  appellee  and  another  man  to  construct 
;he  said  room  and  make  the  repairs,  and  agreed  to  pay 
:hem  a  fixed  price  per  hour  for  their  labor ;  that  ap- 
pellant was  to  and  did  furnish  all  the  material.  When 
appellant  employed  appellee,  appellant  informed  him 
that  the  new  room  and  part  of  the  old  building  was  to 
be  covered  witli  tin  siding  if  he  could  get  it.  The 
appellee  and  his  fellow  workman  undertook  said  work 
and  worked  under  the  direction  and  instruction  of 
appellant.  The  appellant  during  the  progress  of  the 
work  visited  the  work  three  or  four  times  daily,  and 
made  suggestions  and  consulted  with  appellee  as  to 
the  method  of  doing  the  work.  The  construction  of 
the  additional  room  and  making  the  repairs  took  be- 
tween two  and  three  weeks'  time.  This  work  con- 
sisted in  taking  the  roof  oflF  a  shed  or  driveway,  which 
was  a  part  of  the  mill  building,  and  constructing  a 
room  above  one  end  of  the  driveway,  in  the  lowering 
of  a  floor,  in  building  a  stairway  and  changing  and 
hanging  a  door,  and  in  constructing  bins  for  holding 
grain,  flour,  meal  and  feed  stuffs.  The  men  doing  the 
work  were  paid  each  Saturday  for  the  work  done  dur- 
ing the  week.  About  the  time  the  new  room  and  the 
repairs  were  completed,  appellant  informed  the  appel- 
lee that  when  he  procured  the  tin  siding  he  would  let 
appellee  know,  as  he  wanted  appellee  to  return  and 
put  it  on.  Some  time  in  November  the  tin  siding  was 
procured,  and  appellant  sent  word  to  appellee  to 
come  and  put  it  on.  Appellee,  with  the  other  work- 
man, returned  and  began  putting  on  the  siding,  work- 
ing two  days,  and  while  engaged  in  such  work  on  the 
morning  of  the  third  day,  and  while  standing  upon 
a  ladder,  became  overbalanced  and  accidentally  fell, 
fracturing  his  hip.    A  discharging  sore  developed  as 


96  APPELLATE  COURT  OF  INDIANA, 

Caca  V.  Woodruff — ^70  Ind.  App.  93. 

a  result  of  the  injury  and  it  continued  its  discharge 
for  a  period  of  six  months,  and  from  the  time  of  his 
injury  to  the  time  of  the  hearing  before  the  Industrial 
Board  appellee  was  wholly  disabled  for  work.  That 
an  average  weekly  wage  of  $18  was  being  earned  by 
appellee  at  the  time  of  his  injury.  Appellant  knew 
of  the  injury  at  the  time,  but  failed  to  furnish  a  doc- 
tor, and  appellee  incurred  an  expense  for  that  pur- 
pose of  $75,  within  the  first  thirty  days  after  the 
injury. 

The  appellant  contends  that  the  appellee  was  a 
casual  laborer  and,  for  that  reason,  not  entitled  to 
compensation. 

Section  9  of  the  Workmen's  Compensation  Act, 

supra,  expressly  excepts  casual  laborers  from  the 

compensatory  provisions  of  the  law.    Section 

1.  76,  clause  b,  of  said  act,  provides  that  the  word 
'* employe''  shall  include  every  person,  includ- 
ing a  minor,  in  the  service  of  another  under  any  con- 
tract of  hire  or  apprenticeship,  written  or  impUed,  ex- 
cept  one  whose  employment  is  both  casual  and  not  in 
the  usual  course  of  the  trade,  business,  occupation  or 
profession  of  the  employer.  It  is  quite  clear  that 
under  our  statute  a  workman  can  recover  compensa- 
tion even  though  his  employment  is  casual,  if  his  em- 
ployment is  in  the  usual  course  of  the  employer's 
business. 

The  appellant  was  engaged  in  the  milling  business, 

the  proper  conduct  of  which  required  a  building  and 

machinery.    Buildings  and  machinery  used  in 

2.  such  a  business  at  times  need  to  have  additions 
and  repairs  made  thereto.    These  additions  and 

repairs  must  be  expected  and  provided  for.  They  are 
necessary  in  any  business  such  as  that  in  which  appel- 
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lant  is  engaged.  The  maMng  of  repairs  was  a  neces- 
sary part  of  his  business  which  he  was  required  to 
anticipate  when  the  necessity  of  his  business  de- 
manded, or  his  convenience  dictated. 

The  Supreme  Court  of  Wisconsin  in  a  case  similar 
to  the  one  at  bar,  in  speaking  of  repairs,  said:  ** Being 
an  essential  and  integral  part  of  every  business  em- 
ploying material  things  in  its  prosecution,  no  reason 
is  perceived  why  one  employed  to  make  them  should 
not  be  classed  as  an  employee  of  the  one  for  whom 
they  are  made.  They  are  essential  to  the  successful 
prosecution  of  every  business  whose  implements  are 
subject  to  the  corroding  touch  of  time  and  a  usual 
concomitant  thereof.  They  are  foreseen,  provided 
for,  and  made  when  necessary  or  convenient  The 
fact  that  one  cannot  exactly  foretell  just  when  they 
will  have  to  be  made  is  immaterial.*'  Holman  Cream- 
ery Assn.  V.  Industrial  Comm.  (1918),  167  Wis.  470, 
167  N.  W.  808. 

Work  like  that  which  the  appellee  was  performing 
at  the  time  of  his  injury  is  usual,  and,  in  our  judg- 
ment, is  within  the  purview  of  the  Workmen's 

3.     Compensation  Act.    The  work  which  appellee 

was  doing  when  injured  being  in  the  course  of 

appellant's  business,  it  is  not  necessary  for  us  to  enter 

into  a  discussion  of  the  question  as  to  who  is,  or  who 

is  not,  a  casual  employe. 

We  hold  that  the  appellee  was  not  an  independent 
contractor,  that  the  work  which  he  was  doing  when 
injured  was  in  the  usual  course  of  appellant's  busi- 
ness, and  that  the  award  of  the  board  should  be 
afl&rmed. 

The  award  is  affirmed,  and,  by  virtue  of  the  statute, 
the  amount  thereof  is  increased  five  per  cent. 

VOL.  70—7 
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Bembaboeb  ET  AU  V.  LoSCH. 

[Na  9,441.    FUed  March  1»  1918.    Rehearing  denied  June  28,  1918. 

Transfer  denied  April  25,  1919.] 

1.  Pleading. — Demurrer, — Appeal. — Waiver  of  Defects, — In  view 
of  |344  Bums  1914,  Acts  1911  p.  415,  an  appellant  who  demurred 
to  a  complaint  waives  defects  not  specified  in  the  memorandum 
filed  with  the  demurrer,    p.  101. 

2.  Apfeai.. — Theory  of  Case, — Effect  on  Appeal, — ^Where  a  com- 
plaint was  susceptible  of  the  theory  adopted  by  the  trial  court, 
such  theory  will  be  adhered  to  on  appeal,  and,  before  a  Judgment 
may  be  sustained  on  the  complaint,  it  must  appear  that  the 
plaintiff  is  entitled  to  the  relief  granted  on  such  theory,  since  a 
party  may  not  sue  upon  one  theory  and  recover  upon  another, 
p.  102. 

3.  MiNBs  AND  MiNEaALS.-T-Zrea«e9. — Forfeiture, — Equitable  Relief, 
— Adequate  Legal  Remedy, — ^To  entitle  a  lessor  of  mining  prop- 
erty to  equitable  relief  by  way  of  forfeiture  or  cancellation  of 
the  lease  for  the  lessee's  failure  to  make  stipulated  payments,  it 
must  appear  that  there  is  not  an  adequate  remedy  in  damages, 
since  equity  will  not  interfere  where  there  is  an  adequate  rem- 
edy at  law.   p.  103. 

4.  Mines  and  Minerals. — Leases, — Equitable  Relief, — Burden  of 
Proof, — ^A  lessor  of  mining  property  seeking  a  forfeiture  of  the 
lease  because  of  the  lessee's  failure  to  make  stipulated  payments, 
has  the  burden  of  showing  that  there  is  no  adequate  legal  rem- 
edy,   p.  103. 

5.  Mines  and  Minerals. — Oil  and  Oas  Leases, — Nature  of  Right, — 
While  oil  and  gas  leases  in  the  first  instance  usually  grant  the 
lessee  merely  the  right  to  explore,  yet,  if  such  exploration  and 
development  is  made  in  accordance  with  the  lease,  and  oil  or 
gas  is  produced,  the  lessee  acquires  an  interest  in  the  land. 
p.  103. 

6.  Mines  and  Minerals. — Oil  and  Gas  Leases, — Forfeiture, — 
Rights  acquired  in  land  by  an  oil  and  gas  lessee,  by  reason  of 
his  exploration  and  development  of  the  land,  will  not  be  for- 
feited unless  it  clearly  appears  that  it  would  be  inequitable  to 
permit  the  lessee  to  assert  longer  such  interest,    p.  103. 

7.  Mines  and  Minerals. — Oil  and  Oas  Leases, — Forfeiture. — Ade^ 
quate  Legal  Remedy, — ^Though  provisions  for  forfeiture  in  an  oil 
and  gas  lease  are  for  the  benefit  of  the  lessor  and  are  more 


NOVEMBER  TERM,  1918.  99 


Kembarger  v,  Losch — ^70  lud.  App.  98. 


strictly  enforced  than  such  provisions  in  ordinary  leases;  yet, 
where  a  lessee  had  acquired  an  interest  in  the  land  by  reason 
of  Ilia  exploration  and  development  thereof  under  a  lease  con- 
taining forfeiture  provisions  for  the  failure  to  make  stipulated 
payments,  or  to  furnish  the  lessor  with  gas  for  household  pur- 
poses, and  time  was  not  made  the  essence  of  the  contract,  the 
failure  to  perform  such  proviEdons  did  not  work  a  forfeiture, 
siuce  In  such  case  equity  regards  the  payment  or  performance  as 
the  real  or  principal  intent  and  the  forfeiture  merely  as  an 
accessory,  and  will  not  enforce  the  forfeiture,  as  the  lessor 
could  be  adequately  compensated  in  damages,    p.  104. 

From  Jay  Circuit  Court;  James  J.  Moran,  Judge. 

Action  by  William  J.  Losch  againsj;  Alva  M.  Bem- 
barger  and  another  From  a  judgment  for  the  plain 
tiff,  the  defendants  appeaL   Reversed. 

Jbhn  W.  Newton,  Simmons  (B  Daily  and  John  J. 
Kelly,  for  appellants. 

Canada  S  Chenotuith,  LaFoUette  <&  McGriff  and 
8.  A.  D.  Whipple,  for  appellee. 

Batman,  P.  J. — On  March  4, 1914,  appellee  filed  his 
complaint  in  two  paragraphs  against  appellants,  by 
which  he  sought  the  cancellation  of  a  certain  oil  and 
gas  lease,  which  he  alleges  he  had  executed  to  appel- 
lant Alva  M.  Eembarger.  The  first  paragraph  con- 
tains a  copy  of  said  lease,  which,  it  is  alleged,  was 
executed  on  October  3, 1911.  It  provided  in  substance, 
among  other  things,  that  it  was  to  run  for  ten  years 
from  its  date  and  as  much  longer  as  mineral,  oil,  natu- 
ral gas,  or  other  valuable  substances  should  be  found 
on  such  premises  in  paying  quantities ;  that  appellee 
was  to  have  one-eighth  of  all  the  oil  produced  and 
saved  on  the  leased  premises ;  that  the  lessee  was  to 
pay  to  the  lessor  "the  sum  of  free  gas  for  one  well 
(for  household  use),  and  $50.00  per  year  for  the  gas 
from  each  and  every  well  drilled  on  the  premises,  to 
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be  paid  yearly  thereafter  while  the  gas  from  such 
well  is  so  used  off  the  premises ' ' ;  that  in  the  event  the 
lessee  should  fail  to  comply  with  the  conditions  of 
such  lease,  or  pay  the  cash  consideration  mentioned 
therein,  within  the  ninety  days  given  therefor,  **the 
lease  may  be  declared  null  and  void,  and  the  right 
to  so  declare  this  lease  null  and  void  shall  extend  to 
both  parties  to  this  agreement,  together  with  their 
heirs,  executors,  grantees,  successors  or  assigns,  and 
sub-lessees/*  Said  paragraph  then  alleges  that  by 
the  mutual  mistake  of  all  the  parties  to  the  lease  and 
by  the  mutual  mistake  of  the  scrivener  who  drew  the 
same  the  real  estate  was  erroneously  described  there- 
in as  being  in  section  20,  when  in  truth  and  fact  said 
land  was  in  section  3.  It  then  alleges  facts  showing 
a  development  of  such  premises  in  the  years  1911  and 
1912,  by  drilling  of  four  wells  which  produced  both 
oil  and  gas;  the  operation  of  the  same,  and  the  use 
of  gas  off  said  premises  since  March  15,  1912,  from 
all  of  said  four  wells  so  drilled ;  the  refusal  to  pay  for 
the  gas  so  used  off  said  premises,  although  such  pay- 
ment had  been  frequently  demanded;  an  election  by 
appellee  February  5,  1914,  to  declare  said  lease  for- 
feited because  of  the  refusal  to  comply  w^ith  the  con- 
ditions thereof  as  alleged;  the  service  of  notice  of 
such  forfeiture  on  the  said  Alva  M.  Eembarger  and 
New  Pittsburgh  Oil  and  Gas  Company,  to  whom  said 
Eembarger  claimed  he  had  assigned  said  lease;  the 
continued  operation  of  said  wells  for  oil  and  gas,  and 
the  use  of  gas  off  said  premises  from  each  of  said 
wells,  after  the  forfeiture  and  the  service  of  such 
notice,  and  the  continued  refusal  to  furnish  appellee 
gas  for  household  use,  or  to  comply  with  the  condi- 
tions of  the  lease  as  alleged.  Prayer  that  the  lease 
be  declared  forfeited  and  appellee's  title  quieted. 
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The  second  paragraph  of  complaint  is  the  same  as 
the  first,  except  that  it  asks  in  addition  a  judgment 
for  $300  for  the  alleged  use  of  gas  off  the  premises. 
Appellants  filed  separate  demurrers  to  each  para- 
graph of  the  complaint  for  want  of  facts,  which  were 
overruled  and  proper  exceptions  reserved. 

Appellants  then  answered  by  general  denial,  and 
also  by  two  affirmative  paragraphs  of  answer,  to 
which  a  reply  in  general  denial  was  filed. 

Trial  was  had  by  the  court,  and  judgment  was  ren- 
dered in  favor  of  appellee  on  the  first  paragraph  of 
complaint,  reforming  and  canceling  such  lease,  and 
giving  appellee  sixty  days  to  remove  his  property 
from  the  premises.  Appellants.filed  a  motion  for  a 
new  trial,  which  was  overruled  and  proper  exceptions 
reserved.  The  errors  assigned  by  appellants  are 
based  on  the  action  of  the  court  in  overruling  their 
demurrers  to  each  paragraph  of  the  complaint,  and 
in  overruling  their  motion  for  a  new  trial. 

Appellants  have  stated  a  number  of  points,  and 
cited  a  number  of  authorities,  in  support  of  their  con- 
tention that  the  court  erred  in  overruling  their 

1 .  demurrers  to  each  paragraph  of  the  complaint. 
Such  contention,  however,  is  not  based  on  any 
defects  stated  in  the  memorandum  filed  with  the  de- 
murrer, and  are  therefore  waived.  §344  Burns  1914, 
Acts  1911  p.  415 ;  State  J  ex  ret.  v.  Bartholomew  (1911), 
176  Ind.  182,  95  N.  E.  417,  Ann.  Cas.  1914B  91 ;  Spur- 
geon  v.  Olinger  (1917),  64  Ind.  App.  176,  115  N.  E. 
680. 

Appellants  base  their  alleged  error  in  overruling 
their  motion  for  a  new  trial  on  the  grounds  that  the 
decision  of  the  court  is  not  sustained  by  sufficient  evi- 
dence and  is  contrary  to  law. 
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Since  the  judgment  was  rendered  on  the  first  para- 
graph of  complaint,  we  are  only  required  to  consider 
the  grounds  for  a  new  trial  in  relation  thereto. 

2.  The  trial  court  evidently  construed  this  para- 
graph as  a  proceeding  in  equity,  seeking  a  de- 
cree reforming  and  canceling  the  lease  in  question,  as 
appears  from  the  relief  granted.  Said  paragraph 
being  susceptible  of  such  construction,  and  the  case 
being  so  tried,  such  theory  will  be  adhered  to  on 
appeal.  Pittsburgh,  etc.,  R.  Co.  v.  Lamm  (1916),  61 
Ind.  App.  389,  112  N.  E.  45;  Studabaker  v.  Faylor 
(1908),  170  Ind.  498,  83  N.  E.  747,  127  Am.  St.  397; 
Ditton  V.  Hart  (1911),  175  Ind.  181,  93  N.  E.  961.  By 
the  allegations  of  said  paragraph  such  right  of  caur 
cellation  is  based  on  an  alleged  forfeiture  by  reason 
of  certain  specific  violations  of  such  lease  stated 
therein.  Before  the  judgment  can  be  sustained,  it 
must  appear  that  appellee  is  entitled  to  the  relief 
granted  on  the  case  thus  presented,  as  he  cannot  sue 
upon  one  theory  and  recover  upon  another.  Louis- 
ville, etc.,  R.  Co.  v.  Renicker  (1893),  8  Ind.  App.  404, 
35  N.  E.  104^7 ;  Pennsylvania  Co.  v.  Walker  (1902),  29 
Ind.  App.  285,  64  N.  E.  473. 

Appellants  first  contend  that  the  evidence  fails  to 
establish  any  alleged  violation  of  the  lease  in  ques- 
tion. The  only  violations  alleged"  are  the  failure  to 
pay  the  annual  amounts  for  each  well,  while  gas  there- 
from was  used  off  said  premises,  and  to  furnish  free 
gas  for  household  use.  The  trial  court  evidently 
found  that  such  allegations  had  been  sustained,  and, 
as  there  was  evidence  which  tends  to  support  the 
same,  we  are  bound  by  such  finding.  It  only  remains 
for  this  court  to  determine  whether  such  violations 
are  sufficient  to  warrant  the  judgment  rendered. 
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It  is  a  •well-settled  rule  that  where  there  is  an  ade- 
quate remedy  at  law,  equity  will  not  interfere,  and 
that    extraordinary   remedies   cannot   be   in- 

3.  voked.  Ploughe  v.  Boyer  (1871),  38  Ind.  113; 
Geiser  Mfg.  Co.  v.  Lee  (1904),  33  Ind.  App.  38, 
66  N.  E.  701;  Eandley  v.  Sprinkle  (1904),  31 

4.  Mont.  57,  77  Pac.  296,  3  Ann.  Cas.  531 ;  Sunset 
Tel.,  etc.,  Co.  v.  Williams   (1908),  162  Fed. 

301,  89  C.  C.  A.  281,  22  L.  E.  A.  (N.  S.)  374.  In 
harmony  with  this  rule  it  is  well  settled  that,  to  entitle 
a  lessor  of  mining  property  to  equitable  reUef  by  way 
of  forfeiture  or  cancellation  of  a  lease,  for  the  lessee  *s 
failure  to  make  stipulated  payments,  it  must  appear 
that  there  is  not  an  adequate  remedy  at  law  by  suit 
for  damages.  2  Black,  Rescission  and  Cancellation 
1139,  §472.  The  burden  is  upon  the  plaintiff  to  estab- 
lish an  absence  of  such  remedy,  when  relief  in  equity 
is  sought.  Kyle  v.  Frost  (1868) ,  29  Ind.  382 ;  Seymour 
Water  Co.  v.  City  of  Seymour  (1904),  163  Ind.  120, 
70  N.  E.  514;  Howerton  v.  Kansas,  etc..  Gas  Co. 
(1910),  81  Kan.  553, 106  Pac.  47,  34  L.  E.  A.  (N.  S.) 
34,  47. 

It  is  also  well  settled  that,  while  oil  and  gas  leases 

in  the  first  instance  usually  grant  to  the  lessee  merely 

the  right  to  explore  for  such  products,  if  such 

5.  exploration  and  development  is  made  ill  ac- 
cordance with  the  terms  of  such  lease,  and  oil 
or  gas  is  produced  thereby  as  therein  provided, 

o.  such  lessee  acquires  an  interest  in  such  land. 
Thornton,  Oil  and  Gas  (2d  ed.)  §332a;  Ohio  OH 
Co.  V.  Griest  (1902),  30  Ind.  App.  84,  65  N.  E.  534; 
Carr  v.  Huntington  Light,  etc.,  Co.  (1904),  33  Ind. 
App.  1,  70  N.  E.  552;  Shenk  v.  Stahl  (1905),  35  Ind. 
App.  493,  74  N.  E.  538;  Ramage  v.  Wilson  (1910),  45 
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Ind  App.  599,  88  N.  E.  862;  Johnson  v.  Sidey  (1915), 
59  Ind.  App.  678, 109  N.  E.  934,  When  an  interest  in 
real  estate  has  been  thqs  acquired  by  a  lessee,  it  will 
not  be  forfeited,  unless  it  clearly  appears  that  it  would 
be  against  equity  to  permit  the  lessee  longer  to  assert 
such  interest.  Gadhury  v.  Ohio,  etc.,  Gas  Co.  (1904), 
162  Ind.  9,  67  N.  E.  259,  62  L.  R.  A.  895. 

While  it  is  true  that  provision  for  forfeitures  in 
oil  and  gas  leases  are  for  the  benefit  of  the  lessor,  and 

are  mcJte  strictly  enforced  than  in  the  ordinary 
7.     lease  between  landlord  and  tenant,  yet  it  is  not 

a  rule  of  universal  application  that  all  defaults 
made  by  the  lessee  entitle  the  lessor  to  declare  a  for- 
feiture, or  to  have  a  decree  canceling  the  lease.  If 
such  forfeiture  be  for  the  nonpayment  of  money  or 
the  performance  of  some  other  act,  equity  regards 
such  payment  or  performance  as  the  real  or  principal 
intent  and  the  forfeiture  merely  as  an  accessory, 
where  time  is  not  made  of  the  essence  of  the  contract, 
and  will  not  enforce  such  forfeiture,  where  the  actual 
damages  sustained  by  the  other  party  can  be  ade- 
quately compensated.  Thornton,  Oil  and  Gas  (2d  ed.) 
262,  §187;  Maginnis  v.  Knickerbocker  Ice  Co.  (1901), 
112  Wis.  385,  88  N.  W.  300,  69  L.  R.  A.  833,  note ; 
Lynch  v.  Versailles  Gas  Co.  (1895),  165  Pa.  St.  518, 
30  AtL  984;  Edwards  v.  lola  Gas  Co.  (1902),  65  Kan. 
362,  69  Pac.  350;  South  Penn  Oil  Co.  v.  Edgell  (1900), 
48  W.  Va.  348,  37  S.  E.  596,  86  Am.  St.  43. 

Applying  these  rules  to  the  facts  in  the  instant  case, 
it  should  be  noted  that  there  is  no  claim  on  the  part  of 

appellee  that  there  has  been  a  failure  to  explore 
7.     or  develop  the  premises,  or  to  find  and  produce 

oil  and  gas.  Therefore  the  case  presented  is 
not  one  where  the  lessee  has  sinned  away  his  opportu- 
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nity  to  explore  or  develop,  or  has  failed  to  find  and 
produce,  but  one  in  which  all  of  this  has  been  done, 
and  appellants  have  acquired  an  interest  in  the  real 
estate  thereby.  Furthermore,  it  should  be  noted  that 
time  is  not  made  of  the  essence  of  the  contract,  and 
there  is  no  evidence  which  tends  to  show  that  the 
actual  damages  sustained  for  the  violations  alleged 
cannot  be  definitely  ascertained  or  adequately  com- 
pensated in  an  action  at  law.  Under  such  a  state  of 
facts  appellee  was  not  entitled  to  a  decree  canceling 
the  lease  in  suit.  The  conclusion  we  have  reached 
is  in  harmony  with  the  rule  laid  down  in  the  case  of 
Seymour  Water  Co.  v.  City  of  Seymour,  supra,  where- 
in it  is  held  that  a  party  who  seeks  the  cancellation 
of  a  contract  which  has  been  wholly  or  partially  exe- 
cuted by  the  opposite  party  must  show  a  necessity 
for  such  remedy,  and  especially  must  show  the  lack 
of  an  adequate  remedy  at  law. 

We  therefore  conclude  that  the  court  erred  in  over- 
ruling appellant's  motion  for  a  new  trial,  for  which 
error  judgment  is  reversed,  with  instructions  to  sus- 
tain such  jnotion,  and  for  further  proceedings  not 
inconsistent  with  this  opinion. 

Hottel,  J.,  dissents.    Caldwell,  J.,  not  participating. 


Irvine  bt  al.  v.  Baxter  Stove  Company. 

[No.  9,766.    Filed  May  6,  1919.] 

1.  Afpzal. — Briefs. — Amendment. — Where,  after  the  filing  of  the 
appellee's  brief,  the  appellant  by  leave  of  court  amended  his 
brief  by  insertiiig  a  copy  of  the  motion  for  new  trial,  the  omis- 
sion to  include  the  motion  or  its  substance  in  the  original  brief 
was  cured,    p.  106. 
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2.  Appeal. — New  Trial, — Necessity  of  Objections. — Instructions. — 
Objectious  to  the  giving  of  instructions  will  not  be  considered  on 
appeal  where  the  appellant  failed  to  assign  error  thereon  as  a 
ground  for  new  trial,    p.  108. 

8.  Pastnebship. — Holding  Out  as  Partner, — Necessity  of  Financial 
Loss, — Where  one  holds  himself  out  as  a  partner  or  knowingly 
permits  himself  to  be  so  held  out,  he  is  liable  to  a  creditor 
dealing  with  the  firm,  in  the  belief  that  such  representation  is 
true,  as  fully  as  if  he  were  a  partner  in  fact ;  and  it  is  not  neces- 
sary that  the  creditor  suffer  financial  loss  by  reason  of  such 
holding  out.   p.  108. 

4.  Appeal. — Instructions  Favorable  to  Appellant, — Harmless  Error. 
— Instructions  that  the  plaintiff  creditor  could  not  recover  from 
a  defendant  for  holding  himself  out  as  a  partner  of  the  debtor 
firm  unless  such  plaintiff  sustained,  or  stands  to  sustain,  financial 
loss  by  reason  of  such  holding  out,  though  erroneous  for  placing 
a  greater  burden  on  the  plaintiff  than  required  by  law,  was 
harmless  as  to  such  defendant,    p.  110. 

5.  Appeal. — Objections  to  Evidence. — Presenting  for  Revieto. — 
Briefs. — To  present  for  review  the  rulings  of  the  court  in  admit- 
ting certain  evidence,  the  appellant's  brief  must  disclose  the 
specific  objections  made  to  such  evidence  at  the  time  of  the 
ruling;  objections  thereto  In  the  motion  for  new  trial,  without 
a  showing  that  the  same  were  presented  at  the  time  of  the  ruling, 
present  no  question,   p.  110. 

6.  Trial. — Evidence, — Competent  for  Specific  Purpose, — Limiting 
Application. — Since  evidence  competent  for  some  purpose  will  not 
be  excluded  because  the  Jury  may  erroneously  use  it  for  another 
purpose,  it  is  the  duty  of  a  party  desiring  to  guard  against  such 
possibility  to  tender  an  instruction  limiting  its  application  to  the 
particular  purpose,    p.  111. 

7.  Appeal. — Record. — Sufficiency, -^Bringing  Matters  into  Record. 
— Affidavit. — The  statement  in  an  affidavit  filed  with  the  motion 
for  new  trial  that  the  court  had  stated  in  the  Jury's  presence 
that  it  would  limit  by  instruction  the  application  of  certain  evi- 
dence, is  insufficient  to  excuse  the  appellant's  failure  to  tender 
an  Instruction  for  that  purpose,  since  such  matter  cannot  be 
brought  into  the  record  by  affidavit,    p.  111. 

8.  Appeal. — Verdict, — Evidence.— Sufficiency. — A  verdict  is  sus- 
tained by  sufficient  evidence,  as  against  objection  on  appeal, 
where  there  is  legal  evidence  supporting  every  essential  fact 
necessary  to  appellee's  right  of  recovery,    p.  112. 

9.  Appeal. — Waiver  of  Error. — Briefs. — An  appellant  waives 
grounds  for  new  trial  to  which  no  specific  reference  is  made  In 
the  points  and  authorities  of  his  brief,    p.  112. 
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From  Bush  Circuit  Court ;  Will  M.  Sparks,  Judge. 

Action  by  the  Baxter  Stove  Company  against 
James  T.  Irvine,  Jr.,  and  James  T.  Irvine,  Sr.  From 
a  judgment  for  the  plaintiff,  the  defendant  James  T. 
Irvine,  Sr.,  appeals.    Affirmed. 

Osborn  <&  Hamilton,  Benjamin  F.  Miller  and  How- 
ard  E.  Barrett,  for  appellant. 

John  H.  Kiplinger  and  Donald  L.  Smith,  for  appel- 
lee. 

• 

Batman,  P.  J. — The  complaint  in  this  action  is  in 
two  paragraphs,  in  which  appellee  is  plaintiff,  and 
James  T.  Irvine,  Jr.,  and  James  T.  Irvine,  Sr.,  are 
defendants.  The  first  paragraph  is  based  on  a  prom- 
issory note  alleged  to  have  been  executed  to  appellee 
by  the  said  Irvine  and  Irvine  under  the  firm  name 
and  style  of  James  Irvine  and  Company.  The  sec- 
ond paragraph  alleges  in  substance  that  said  James 
T.  Irvine,  Sr.,  held  himself  out  as  a  partner  in  the 
firm  of  James  Irvine  and  Company,  and  knowingly 
permitted  James  T.  Irvine,  Jr.,  to  hold  him  out  as  a 
partner  in  said  firm,  with  the  intention  that  appellee 
should  act  on  such  representation  as  being  true ;  that 
appellee,  believing  said  representation,  and  having 
no  knowledge  that  the  same  was  not  true,  was  induced 
thereby  to  sell  goods  and  extend  credit  to  said  James 
Irvine  and  Company,  and  to  accept  a  certain  promisi' 
sory  note  for  $166.18  executed  by  said  company ;  that 
said  note  is  now  due  and  unpaid.  Each  paragraph  of 
the  complaint  referred  to  the  same  promissory  note^ 
which  was  made  a  part  thereof  by  a  copy  filed  as  an 
exhibit  therewith.  James  T.  Irvine,  Jr.,  filed  an  an- 
swer in  two  paragraphs,  the  first  being  a  general 
denial,  and  the  second  a  plea  of  payment.    James  T. 
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Irvine,  Sr.,  also  filed  an  answer  in  two  paragraphs, 
the  first  being  a  general  denial,  and  the  second  a  plea 
of  non  est  factum.  To  the  second  paragraph  of  the 
answer  of  James  T.  Irvine,  Jr.,  appellee  filed  a  reply 
in  general  denial.  The  cause  was  submitted  to  a  jury 
for  trial,  resulting  in  a  verdict  for  appellee,  on  which 
judgment  was  duly  rendered.  James  T.  Irvine,  Sr., 
filed  a  separate  motion  for  a  new  trial,  which  was 
overruled.  He  is  now  prosecuting  this  appeal,  and 
has  assigned  the  action  of  the  court  in  overruling 
his  motion  for  a  new  trial  as  the  sole  error  on  which 
he  relies  for  reversal. 

Appellee  contends  that  no  question  is  presented  for 

our  determination,  as  neither  the  motion  for  a  new 

trial  nor  its  substance  is  set.  out  in  appellant's 

1.  brief.    Since  the  filing  of  appellee's  brief,  ap- 
pellant, by  leave  of  court,  has  amended  his 

brief  by  inserting  therein  a  copy  of  said  motion,  which 
has  cured  the  alleged  omission  therein. 

Appellant  contends  that  the  court  erred  in  giving 
instructions  Nos.  7,  9, 12  and  13  on  its  own  motion. 

We  are  not  required  to  consider  any  objections 

made  to  instructions  Nos.  7  and  9,  as  appellant  did  not 

assign  the  action  of  the  court  in  giving  either 

2.  of  them  as  a  ground  for  a  new  trial.    Parker 
Land,  etc.,  Co.  v.  Ay  res  (1909),  43  Ind.  App. 

513, 87  N.  E.  1062. 

Said  instructions  Nos.  12  and  13,  given  by  the  court 

on  its  own  motion,  relate  to  the  cause  of  action  stated 

in  appellee's  second  paragraph  of  complaint. 

3.  By  these  instructions  the  jury  was  informed  in 
effect  that  there  could  be  no  recovery  against 

appellant  on  said  paragraph,  unless  the  jury  should 
find  that  appellant,  by  his  acts  or  language,  know- 
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ingly,  voluntarily  and  intentionally  held  himself  out 
to  appellee  as  a  partner  in  the  alleged  firm  of  James 
Irvine  and  Company,  or  so  permitted  himself  to  be  so 
held  out  by  said  James  T.  Irvine,  Jr.,  and  that  by 
reason  of  said  fact  appellee  has  sustained  some  finan- 
cial loss,  or  stands  to  sustain  a  financial  loss.  Appel- 
lant bases  his  objection  to  said  instructions  on  the 
clause  which  we  have  italicized.  He  insists  that  appel- 
lee must  have  sustained  some  financial  loss  before 
there  can  be  a  recovery  on  said  second  paragraph  of 
complaint.  We  do  not  understand  that  appellee  was 
required  to  establish  such  fact.  It  is  well  settled  that 
where  one  holds  himself  out  as  a  partner  in  a  par- 
ticular firm,  or  knowingly  permits  himself  to  be  so 
held  out,  he  is  liable  to  those  who  deal  with  such  firm, 
in  the  belief  that  Such  representation  is  true,  as  fully 
as  if  he  were  a  partner  in  fact.  30  Cyc  391 ;  20  R.  C.  L. 
1067;  Story,  Partnership  (7th  ed.)  §64;  Strecker  v. 
Conn  (1883),  90  Ind.  469;  Breinig  v.  Sparrow  (1907), 
39  Ind.  App.  455,  80  N.  E.  37;  Steele  v.  Michigan 
Buggy  Co.  (1912),  50  Ind.  App.  635,  95  N.  E.  435; 
Phipps  V.  Little  (1913),  213  Mass.  414, 100  N.  E.  615; 
Peck  V.  Lusk  (1874),  38  Iowa  93;  2  Brickwood,  Sack- 
ett's  Instructions  §2201.  A  person  becoming  a  cred- 
itor of  such  a  firm  under  the  circumstances  stated 
would  have  a  right  to  join  a  party  so  held  out  as  a 
member  thereof  in  an  action  against  the  real  members 
of  such  firm,  and  recover  a  joint  judgment  against  all 
without  alleging  or  proving  that  he  had  suffered,  or 
may  suffer,  a  financial  loss  by  reason  of  such  holding 
out.  An  instruction  authorizing  a  recovery  without 
such  a  condition  was  approved  by  the  Supreme  Court 
in  the  case  of  Bailey  v.  Coons  (1878),  64  Ind.  545. 
It  follows  that  said  instructions  are  erroneous,  but 
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there  was  no  reversible  error  in  giving  the  same  as 
they  placed  a  greater  burden  on  appellee  than 

4.  the  law  required  it  to  assume,  and  therefore 
were  favorable  to  appellant.    Pennsylvania  Co. 

v.  Stalker,  Admr.  (1918),  67  Ind.  App.  329, 119  N.  E. 
163. 

Appellant  also  contends  that  the  court  erred  in 
refusing  to  give  instructions  Nos.  3  and  4  requested 
by  him.  These  instructions  are  the  same  as  Nos.  12 
and  13  given  by  the  court  on  its  own  motion,  except 
that  neither  of  them  contain  the  clause  which  we  have 
italicized  above.  For  the  reasons  stated  in  passing 
on  said  instructions  given,  there  was  no  error  in  re- 
fusing to  give  said  requested  instructions. 

Appellant  in  his  motion  for  a  new  trial  alleges  that 

the  court  erred  in  the  admission  of  certain  evidence, 

but  has  failed  to  present  any  question  thereon 

5.  for  our  determination,  as  his  brief  does  not 
disclose  what  objections,  if  any,  were  made  in 

the  trial  court  to  the  admission  of  such  evidence  at 
the  time  it  was  offered.  Only  such  objections  thereto 
as  were  made  at  such  time  are  available  on  appeal. 
McCray  v.  Whitney  (1914),  56  Ind.  App.  94, 104  N.  E. 
979.  And  the  brief  of  the  complaining  party  must 
show  what  these  objections  were.  Templer  v.  Thomp- 
son (1917),  66  Ind.  App.  222,  117  N.  E.  936.  True, 
certain  objections  thereto  are  stated  in  the  motion  for 
a  new  trial,  some  of  which  appellant  has  attempted 
to  present  in  his  brief,  but  these  will  not  be  considered 
in  the  absence  of  a  showing  that  they  were  made  to  the 
trial  court  when  it  ruled  on  the  admissibility  of  such 
evidence. 

However,  the  only  portion  of  such  objectionable 
evidence  to  which  appellant  has  made  any  reference 
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in  his  propositions  or  points  consists  of  a  certain  let- 
ter written  by  one  Elmer  Hutchinson,  and  another  by 
Perry  C.  Kirtley.  The  record  fails  to  disclose  that 
any  objections  were  made  iii  the  trial  court  to  the 
admission  of  the  former  letter,  and  hence  there  was 
no  reversible  error  in  its  admission.  The  latter  letter 
was  written  to  appellant  in  response  to  one  received 
from  him,  the  contents  of  which  had  been  given  in 
evidence  without  objection.  It  was  pertinent  to  the 
issues  formed  on  the  first  paragraph  of  the  complaint, 
and  there  was  no  error  in  its  admission  under  the 
facts  and  circumstances  shown  by  the  record. 

Appellant  predicates  error  on  the  failure  of  the 

court  to  instruct  the  Jury  that  the  letter  of  Perry  C. 

Kirtley  should  not  be  considered  as  affecting 

6.  the  issues  under  the  second  paragraph  of  the 
complaint.  It  is  a  well-settled  rule  that  evi- 
dence competent  for  some  purpose  should  not  be  ex- 
cluded because  a  jury  may  erroneously  use  it  for 
another  purpose.  10  R.  C.  L.  929.  A  party  desiring 
to  guard  against  such  possibility  should  tender  an  in- 
struction limiting  its  application  to  the  matter  for 
which  it  is  competent.  Clark  v.  Clark  (1917),  187  Ind. 
25,  118  N.  E.  123;  International  Harvester  Co.  v. 
Haueisen  (1918),  66  Ind.  App.  355, 118  N.  E.  320. 

Appellant,  however,  seeks  to  avoid  an  application 

of  this  rule  in  the  instant  case  on  the  ground  that  the 

court  in  the  presence  of  the  jury  stated  that  it 

7.  would  instruct  the  jury  in  that  regard.    The 
only  evidence. of  any  such  statement  appears 

by  affidavit  filed  with  the  motion  for  a  new  trial.  This 
is  not  sufficient,  as  matters  of  this  kind  cannot  be 
brought  into  the  record  this  way.  Hood  v.  Tyner 
(1891),  3  Ind.  App.  51,  28  N.  E.  1033;  Dorsey  v.  State 
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(1913),  179  Ind.  531,  100  N.  E.  369;  Shank  v.  State 
(1915),  183  Ind.  298, 108  N.  E.  521.  Therefore  we  can- 
not say  that  appellant  was  relieved  from  a  compliance 
with  the  rule  cited. 

Appellant  also  contends  that  the  verdict  is  not  sus- 
tained by  sufficient  evidence.    We  cannot  concur  in 
this  contention,  as  there  is  legal  evidence  sup- 

8.  porting  every  essential  fact  necessary  to  appel- 
lee's right  of  recovery.     This  is  sufficient  on 

appeal.    Ellison  v.  Ryan  (1909),  43  Ind.  App.  610,  87 
N.  E.  244. 
Other  grounds  for  a  new  trial  are  waived  by  appel- 
lant by  a  failure  to  make  any  specific  reference 

9.  thereto  in  his  propositions  or  points.    Buffkin 
V.  State  (1914),  182  Ind.  204, 106  N.  E.  362. 

We  find  no  reversible  error  in  the  record.    Judg- 
ment affirmed. 


Gbanitb  Sand  and  Gravel  Company  v.  Willoughby 

ET  AL. 
[No.  10,492.     Filed  May  8,  1919.] 

1.  Mabteb  AND  Sebvant. — Workmen*8  Compensation  Acts, — Cori' 
structionj — Injuries  Arising  Out  of  and  in  Course  of  Employ- 
ment. — ^Workmen's  compensation  acts  should  be  given  a  broad 
and  liberal  construction  in  determining  whether  an  accident  pro- 
ducing an  injury  arose  out  of  and  in  course  of  the  employment, 
p.  115. 

2.  Masteb  and  Servant. — Injuries  to  Servant. — Workm^en^s  Com- 
pensation Act. — Injuries  in  Course  of  Employment. — An  injury 
occurs  In  the  course  of  the  employment,  within  the  meaning  of 
the  Workmen's  CJompensation  Act  (Acts  1915  p.  392,  J80201  et  seq. 
Bums'  Supp,  1918),  when  it  occurs  within  the  period  of  the 
employment  at  a  place  where  the  employe  may  reasonably  be, 
and  while  he  is  reasonably  fulfilling  the  duties  of  his  employ- 
ment or  is  engaged  in  doing  something  incidental  to  it.    p.  115. 


NOVEMBER  TERM,  1918.  113 


Granite  Sand,  etc.,  Co.  v,  Wllloughby— 70  Ind.  App.  112. 


3.  Master  and  SEBVAWT.-;-/»i«rte«  to  Servant, — Workmen* 8  Com- 
pensation Act, — Injuries  Arising  Out  of  and  in  Course  of  Employ- 
ment. — ^Where  an  employe,  engaged  in  picking  out  sticks  and  for- 
eign substances  from  gravel  loaded  into  railroad  cars  by  the 
employer,  remained  in  a  car  while  it  was  being  moved  away  from 
the  loading  chute  in  order  to  permit  the  removal  of  a  loaded  car, 
and  was  thrown  out  of  such  car  while  it  was  being  switched, 
the  accident  causing  the  injury  arose  out  of  and  in  course  of  the 
employment    p.  115. 

From  the  Industrial  Board  of  Indiana. 

Proceedings  for  compensation  under  the  Work- 
men's Compensation  Act  by  George  Willoughby  and 
others  against  the  Granite  Sand  and  Gravel  Com- 
pany. From  an  award  for  applicants,  the  defendant 
appeals.    Affirmed. 

Joseph  W.  Hutchinson,  for  appellant. 
Salem  D.  Clark,  for  appellees. 

Nichols,  J. — This  was  an  application  by  the  appel- 
lees as  dependents  of  Cecil  Willoughby  against  the 
appellant  for  the  adjustment  of  their  claim  for  com- 
pensation under  the  Workmen's  Compensation  Act, 
Acts  1915  p.  392,  §80201  et  seq.  Bums  1914,  wherein 
it  was  claimed  that  said  Cecil  Willoughby  died  as  a 
result  of  an  injury  arising  out  of  and  in  the  course 
of  his  employment  by  appellant. 

As  appears  by  the  board's  findings,  the  material 
facts  are  that :  On  June  15, 1918,  one  Cecil  Willough- 

■ 

by  was  in  the  employment  of  the  defendant  at  an 
average  weekly  wage  of  $18;  that  at  said  time  the 
defendant  was  engaged  in  the  operation  of  a  gravel 
pit  from  which  it  was  shipping  gravel;  that  leading 
from  a  main  railroad  track  a  switch  led  into  the  prem- 
ises occupied  by  the  defendant  and  over  which  it 
shipped  gravel;  that  the  defendant  loaded  cars  by 

VOL.  70—8 
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means  of  a  chute  through  wMoh  it  conveyed  the 
gravel  into  the  cars;  that  as  cars  were  thus  loaded 
they  were  pushed  down  the  switch  and  away  from 
the  main  track,  and  another  car  was  brought  under 
the  chute  for  the  purpose  of  loading ;  that  because  of 
such  position  of  cars  it  became  necessary  when  loaded 
cars  were  to  be  removed  at  a  time  when  a  car  was  in 
the  process  of  loading  to  remove  such  car  from  under 
the  chute  in  order  that  the  loaded  cars  might  be  re- 
moved ;  that  as  the  gravel  was  conveyed  into  the  car 
the  defendant  had  employes  therein  to  pick  out  dirt, 
sticks,  and  foreign  substances;  that  the  said  Cecil 
Willoughby  was  employed  for  such  service  on  June 
15, 1918,  was  engaged  therein,  and  in  the  discharge  of 
said  duties  was  standing  in  a  car  picking  out  sticks, 
dirt  and  foreign  articles  from  the  gravel  that  was 
being  conveyed  therein  through  the  chute ;  that  while 
the  said  Cecil  Willoughby  was  so  engaged  the  railroad 
switching  crew  desired  to  remove  the  loaded  cars; 
that  in  company  with  another  employe,  who  was  also 
working  in  the  car  with  him,  the  said  Cecil  Willough- 
by got  out  and  assisted  to  raise  the  chute  so  that  the 
cars  could  be  removed;  that  after  raising  the  chute 
the  said  Cecil  Willoughby  re-entered  the  car  in  which 
he  had  been  working,  and  while  said  car  was  being 
switched  by  the  railroad  switching  crew  the  said  Cecil 
Willoughby  was  accidently  thrown  out  of  said  car, 
which  ran  over  his  body,  inflicting  injuries  which  re- 
sulted in  his  death  on  said  date;  that  the  defendant 
had  at  no  time  instructed  the  said  Cecil  Willoughby 
that  he  should  not  remain  in  the  car  in  which  he  was 
employed  to  work  when  it  was  being  switched;  that 
the  defendant  had  actual  knowledge  of  the  injury  and 
the  death  of  the  said  Cecil  Willoughby  at  the  time  of 
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the  occurrence;  that  the  said  Cecil  Willonghby  left 
surviving  him  the  appellees  as  his  dependents. 

On  these  findings  there  was  an  award  against  the 
appellant  of  300  weeks'  compensation  at  the  rate  of 
$9.90  per  week,  beginning  June  15, 1918,  and  an  order 
to  pay  burial  expenses  not  to  exceed  $100.  From  this 
award  an  appeal  was  prayed,  and  granted  to  this 
court.  The  only  error  relied  upon  for  reversal  is  that 
the  award  of  the  full  board  in  said  cause  is  contrary 
to  law. 

It  has  been  held  by  the  courts  elsewhere,  as  well  as 

in  this  state,  that  the  workmen's  compensation  acts 

should  be  liberally  construed,  and  should  be 

1.  given  a  broad  and  liberal  construction  in  order 
that  the  humane  purposes  of  their  enactment 

may  be  realized,  and  this  is  certainly  true  in  deter- 
mining whether  an  accident  that  produced  injury 
arose  out  of  and  in  due  course  of  the  employment. 
Holland,  etc.,  Sugar  Co.  v.  Shraluka  (1917),  64  Ind. 
App.  545,  116  N.  E.  330.  An  injury  occurs  in  the 
course  of  the  employment,  within  the  meaning  of 
the  Compensation  Act,  whqn  it  occurs  within 

2.  the  period  of  the  employment,  at  a  place  where 
the  employe  may  reasonably  be,  and  while  he 

is  reasonably  fulfilling  the  duties  of  his  employment, 
or  is  engaged  in  doing  something  incidental  to  it.  In 
re  Ayers  (1918),  66  Ind.  App.  458,  118  N.  E.  386; 
Fairhank  Co.  v.  Industrial  Comm.  (1918),  285  HI.  11, 
120  N.  E.  457. 

In  this  case,  the  employe's  duties  require  him  to 

work  inside  of  a  railroad  car  standing  on  a  switch,  at 

a  chute  from  which  the  car  was  being  loaded. 

3.  It  became  necessary  to  remove  the  car  from  the 
chute  in  order  that  certain  cars  behind  it  might 
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be  taken  away.  After  assisting  in  lifting  the  chute, 
he  re-entered  the  car  and  stayed  with  it  while  it  was 
away  from  the  chute,  until  he  was  injured.  He  was 
in  the  place  where  his  duties  required  him  to  be,  and 
ready  to  commence  them  as  soon  as  his  car  was  reset 
at  the  chute.  The  appellant  by  its  superintendent 
knew  that  sometimes  the  men  remained  in  the  car,  but 
never  gave  them  any  instructions  concerning  what 
they  should  do  while  the  car  was  being  moved.  No 
instructions  were  given  to  the  decedent  as  to  what  he 
should  do  while  his  car  was  being  moved,  though  such 
conduct  could  have  been  prohibited  if  deemed  im- 
proper. It  is  not  unreasonable  that  he  believed,  and 
we  hold  that  he  had  a  right  to  believe,  that  he  was  in 
his  proper  place  when  he  was  in  the  car  where  his 
duties  required  him  to  be  as  soon  as  the  car  was  in 
proper  position  again.  We  hold  that  Cecil  Willough- 
by  received  the  injury  that  resulted  in  his  death,  while 
in  the  due  course  of  his  employment,  and  that  his 
injury  and  death  grew  out  of  his  employment. 

The  award  of  the  Industrial  Board  is  affirmed,  with 
five  per  cent,  penalty  as  provided  by  statute. 


Wilson  v.  Bass  et  al. 

[No.  ^,647.    Filed  January  9, 1918.    Rehearing  denied  June  25,  1918. 

Transfer  denied  May  8,  1919.] 

1.  Dbscknt  and  Distribution. — **Child" — "Children.** — **Desccnd>- 
ants.*' — Statutes, — The  words  "child,"  "children,"  and  "descend- 
ants'' and  the  like,  as  used  in  §|2990,  2991  Bums  1914,  ||2467, 
2468  R.  S.  1881,  regulating  descent  in  certain  cases,  pritna  facie 
mean  legitimates,    p.  119. 

2.  BxaTASDa.^Inheritance.— Statute  Governing.  —  Oonstruetixm. — 
Section  3000  Bums  1914,  Acts  1901  p.  288,  providing  that  illeglti- 
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mate  children  may,  under  certain  conditions,  Inherit  the  estate 
of  their  fathers,  Is  remedial,  and  should  be  liberally  construed 
within  Its  terms  to  effectuate  the  purpose  of  Its  enactment,    p.  119. 

3.  Bastards. — Acknowledgmetit  hy  Parent, — Statute, — Scope  and* 
Effect. — SecUon  3000  Bums  1914,  Acts  1901  p.  288,  providing  that 
Illegitimate  children  may,  under  certain  conditions.  Inherit  the 
estate  of  their  fathers,  Is  merely  a  statute  of  descent,  and  there- 
under the  legal  status  of  the  child  is'  not  changed  from  illegiti- 
macy to  legitimacy  by  the  father's  acknowledgment,    p.  125. 

4.  Bastards.  —  Inheritance  Through  Father.  —  Statutes.  —  Under 
§{2990-3000  Bums  1914,  {§2467,  2468  R.  S.  1881,  Acts  1901  p.  288, 
regulating  descent  in  certain  cases,  an  Illegitimate  child  cannot 
Inherit  from  the  mother  of  its  putative  father,  where  the  latter 
dies  before  the  mother,    p.  126. 

From  Decatur  Circuit  Court;  Hugh  Wickens^ 
Judge. 

Action  by  Clinton  0.  Wilson  against  Laura  J.  Bass 
and  others.  From  a  judgment  for  defendants,  the 
plaintiff  appeals.    Affirmed. 

Carey  S  Karns,  Remy  d  Berryhill  and  William  H. 
Remy,  for  appellant. 

WUl  A.  Tarling  and  D.  L.  Wilson,  for  appellees. 

Caldwell,  J. — ^A  judgment  was  entered  against  ap- 
pellant by  reason  of  his  refusal  to  plead  over  on  the 
sustaining  of  a  demurrer  to  his  complaint.  The  ma- 
terial facts  alleged  were  substantially  as  follows: 
There  were  born  to  Riley  D.  and  Mahala  H.  Wilson, 
husband  and  wife,  three  children,  viz.,  Alonzo  L.  Wil- 
son, Alma  Cora  Wilson  and  appellee  Laura  J.  Bass. 
Alonzo  L.  Wilson  died  in  1894.  Appellant  is  his  ille- 
gitimate son.  Alonzo  recognized  and  acknowledged 
appellant  as  his  son.  The  former  on  his  decease  left 
surviving  him  no  widow  or  legitimate  child  or  chil- 
dren, or  their  descendants,  and  no  illegitimate  child 
or  children  or  their  descendants,  save  appellant  as 
aforesaid. 
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In  1899  Alma  Cora  Wilson  died  intestate,  the  owner 
in  fee  of  a  certain  eighty-acre  tract  of  land  in  Shelby 
county,  subject  to  the  life  estate  therein  held  and 
owned  by  her  nwther.  Alma  Cora  left  surviving  her 
no  husband  or  father,  or  child  or  children  or  their 
descendants,  but  di^  leave  surviving  her  her  mother, 
Mahala  H.  Wilson,  and  her  sister,  appellee  Laura  J. 
Bass,  who  it  is  alleged  thereby  inhcJrited  the  fee  to 
said  real  estate,  each  the  undivided  one-half  thereof. 
Mahala  died  intestate  in  1914,  the  owner  in  fee  of  the 
undivided  one-half  of  said  real  estate,  survived  by 
no  parent  or  child  or  children  except  appellee  Laura 
J.  Bass.  By  reason  of  the  facts  it  is  alleged  that  at 
the  death  of  Mahala  her  interest  in  said  lands  de- 
scended in  equal  parts  to  appellant  and  appellee 
Laura  J.  Bass,  and  that  they  are  now  the  owners  of 
the  said  land,  the  former  of  one-fourth  thereof,  and 
the  latter  the  one-fourth  plus  the  one-half  theretofore 
owned  by  her.  Prayer  that  title  be  quieted  and  par- 
tition made  accordingly. 

It  seems  to  be  conceded  that  under  the  facts  alleged 
Mahala  H.  Wilson  was  the  owner  in  fee  of  the  undi- 
vided one-half  of  said  lands.  If  so,  it  is  plain  that  at 
the  death  of  Mahala  H.  Wilson,  her  daughter,  appellee 
Laura  J.  Bass,  inherited  at  least  the  undivided  one- 
half  of  such  one-half.  She  inherited  also  from  her 
mother  the  other  half  of  such  one-half,  unless  appel- 
lant inherited  it.  It  follows  under  the  facts  alleged 
that,  if  appellant  as  the  illegitimate,  but  acknowl- 
edged, son  of  Alonzo  L.  Wilson  inherited  from  Mahala 
H.  Wilson,  the  mother  of  his  putative  father,  the  one- 
half  of  the  one-half  interest  in  said  lands  owned  by 
Mahala  H.  Wilson  at  her  decease,  this  cause  must  be 
reversed;  otherwise  aflSrmed. 
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Sections  2990,  2991  Burns  1914,  §§2467,  2468  K.  S. 
1881,  are  to  the  effect  that  the  real  and  personal  prop- 
erty of  any  person  dying  intestate  shall  de- 

1.  scend  to  his  or  her  children  in  equal  portions, 
and  that,  if  any  child  be  dead  leaving  a  child 

Dr  children,  such  child  or  children  shall  inherit  the 
^are  that  would  have  descended  to  the  parent  if  liv- 
ing. The  words  * '  child, ' '  *  *  children, '  ^  * '  descendants, ' ' 
and  the  like,  as  used  in  such  a  statute,  prima  facie 
mean  legitimates.  Truelove  v.  Truelove  (1909),  172 
[nd.  441, 86  N.  E.  1018, 88  N.  E.  516, 27  L.  R.  A.  (N.  S.) 
220,  139  Am.  St.  404;  Jackson  v.  Hocke  (1908),  171 
Ind.  371,  84  N.  E.  830;  McDonald  v.  Pittsburgh,  etc., 
R.  Co.  (1896),  144  Ind.  459,  43  N.  E.  447,  32  L.  E.  A. 
309,  55  Am.  St.  185;  Brishin  v.  Huntington  (1905), 
128  Iowa  166,  103  N.  W.  144,  5  Ann.  Cas.  931;  3 
E.  C.  L.  774.    It  follows  that  on  the  decease 

2.  of  Mahala  H.  Wilson  her  interest  in  the  lands 
involved  here  descended  to  appellee  Laura  J. 

Bass,  to  the  exclusion  of  appellant,  unless  the  cited 
statutes  are  modified  and  controlled  by  some  other 
statute  as  applied  to  the  facts  of  this  case.  Appel- 
lant points  to  §3000  Burns  1914,  Acts  1901  p.  288,  as 
such  a  modifying  statute.  It  reads  in  part  as  follows : 
*'That  the  illegitimate  child  or  children  of  any  man 
dying  intestate  and  having  acknowledged  such  child 
or  children  during  his  lifetime  as  his  own,  shall  in- 
herit his  estate,  both  real  and  personal,  and  shall  be 
deemed  and  taken  to  be  the  heir  or  heirs  of  such  intes- 
tate in  the  same  manner  and  to  the  same  extent  as  if 
such  child  or  children  had  been  legitimate.  *  *  * 
Provided,  That  the  provisions  of  this  act  shall  not 
apply  where  the  father  of  the  illegitimate  child,  at 
his  death,  had  surviving  legitimate  children  or  de- 
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scendants  of  legitimate  children."  It  was  a  harsh 
rule  of  the  common  law  that  an  illegitimate  child  had 
no  inheritable  blood.  Such  statutes  as  §3000,  supra, 
are  intended  to  ameliorate  the  condition  of  such  un- 
fortunates as  it  existed  at  common  law.  They  are 
therefore  remedial  in  nature,  and  should  be  liberally 
construed  within  their  terms  to  effectuate  the  pur- 
pose of  their  enactment.  Morin  v.  Holliday  (1906), 
39  Ind.  App.  201,  77  N.  E.  861;  Goodell  v.  Yezerski 
(1912),  170  Mich.  578,  136  N.  W.  451,  40  L.  E.  A. 
(V.  S.)  516;  Van  Earn  v.  Van  Horn  (1899),  107  Iowa 
247, 76  N.  W.  846, 45  L.  R.  A.  93 ;  Brishin  v.  Hunting- 
ton, supra;  3  R.  0.  L.  773. 

It  will  be  observed  that  the  language  of  §3000, 
supra,  is  to  the  effect  that  the  illegitimate  child  or 
children  shaU  inherit  the  estate  of  the  acknowledging 
father  under  the  circumstances  named.  The  statute 
by  its  terms  does  not  include  within  its  beneficial 
operation  the  child  or  children  of  such  an  illegitimate. 
The  courts,  however,  in  construing  such  statute  do  not 
hold  it  down  to  its  seemingly  literal  provisions  under 
all  circumstances.  Thus  the  facts  involved  in  Morin 
V.  Holliday,  supra,  cited  by  appellant  as  conclusive 
here,  were  briefly  and  in  part  as  follows :  The  intes- 
tate, John  Cline,  had  acknowledged  as  his  children 
two  illegitimates,  John  Holliday  and  Clara  Morin. 
The  latter  died  before  the  decease  of  John  Cline,  leav- 
ing several  children,  who  also  had  been  acknowledged 
by  John  Cline  as  his  grandchildren.  John  Holliday 
died  after  the  decease  of  John  Cline,  leaving  heirs. 
Other  facts  necessary  to  invoke  the  application  of 
§3000,  supra,  existing,  this  court,  applying  the  rule  of 
liberal  construction,  held  that  the  children  of  Clara 
Morin,  in  common  with  John  Holliday,  inherited  the 
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lands  of  which  John  Cline  died  the  owner,  and  John 
HoUiday  having  died  intestate  subsequently  to  the 
death  of  his  putative  father,  his  heirs  and  such  chil- 
dren of  Clara  Morin  held  and  owned  such  lands  in 
connnon.  The  Mprin  case  subsequently  received  the 
approval  of  the  Supreme  Court  by  the  denial  of  the 
transfer. 

But  Truelove  v.  Truelove,  supra,  is  authority  in  . 
effect  that  the  rule  of  liberal  construction  must  be 
applied  within  the  terms  of  such  a  statute,  rather 
than  to  extend  its  terms  to  cases  not  embraced  by  its 
provisions.  Thus,  in  that  case  Caroline  Coats  died 
intestate  owning  lands  in  fee,  leaving  surviving  her 
no  parent,  husband  or  descendants.  Caroline  *s  mother 
was  the  mother  of  two  legitimate  children,  said  Caro- 
line and  Timothy  0.  Truelove,  and  also  two  illegiti- 
mate sons.  Caroline  left  surviving  her  her  brother, 
Timothy,  and  also  the  children  of  the  two  illegitimate 
sons  of  her  mother,  both  of  which  sons  died  before  the 
death  of  Caroline.  The  question  before  the  court  was 
whether  Timothy  inherited  from  Caroline  the  lands 
involved  to  the  exclusion  of  the  children  of  such  ille- 
'^timates,  or  whether  such  children  as  heirs  of  Caro- 
line through  their  respective  fathers  inherited  an 
interest  therein.  The  court  remarked  in  substance 
that,  had  Caroline 's  mother  and  the  three  sons  of  the 
latter  survived  Caroline,  the  mother  and  Timothy 
would  have  inherited  the  land  on  Caroline's  decease 
under  the  provisions  of  §2992  Burns  1914,  §2469  E.  S. 
1881,  to  the  exclusion  of  the  illegitimate  sons,  since, 
as  we  have  said,  the  words  ** child'*  and  ** children'* 
under  that  section  prima  facie  refer  to  legitimates. 
The  mother,  however,  and  also  the  two  illegitimates, 
being  dead,  the  latter  leaving  children,  the  solution 
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of  the  involved  question*  whether  such  children  in 
common  with  Timothy  inherited  Caroline's  lands  in- 
voked a  construction  of  §299§  Bums  1914,  ^2474  E.  S, 
1881,  which  is  as  follows :  *  *  Illegitimate  children  shall 
inherit  from  the  mother  as  if  they  were  legitimate, 
and  through  the  mother,  if  dead,  any  property  oi 
estate  which  she  would,  if  living,  have  taken  by  gift, 
devise,  or  descent  from  any  other  person. ' '  The  court 
in  holding  that  the  children  of  such  illegitimates  did 
not  inherit  under  that  section  said:  *' Section  2998. 
supra,  while  it  enables  the  illegitimate  child  to  inherit 
the  property  its  mother  would  have  taken  if  living, 
does  not  by  its  terms  grant  to  the  child  of  such  ille- 
gitimate child  Buch  right  in  case  said  parent  is  not 
living,  and  the  terms  thereof  cannot  be  extended  so  r> 
to  give  such  right/' 

Jackson  v.  Hocke,  supra,  also  is  an  authority  tliat 
there  is  a  limit  to  the  force  of  the  rule  of  liberal  con 
struction  when  applied  to  statutes  enacted  to  remove 
some  of  the  diabilities  of  illegitimates  at  commor 
law. 

The  court  in  the  Morin  case  supports  its  conclusioi 
through  a  process  of  reasoning  by  analogy  from  th: 
statute  providing  for  the  adopting  of  children.  §87( 
Burns  1914,  §825  E.  S.  1881.  This  statute  containj 
a  provision  that  the  adopted  child  shall  **be  entitlec 
to  and  receive  all  the  rights  and  interest  in  the  estat< 
of  such  adopting  father  or  mother,  by  descent  o: 
otherwise,  that  such  child  would  if  the  natural  hei: 
of  such  adopting  father  or  mother, ' '  while  the  simila 
language  contained  in  the  statute  under  consideratioi 
is  to  the  effect  that  the  acknowledged  child  under  th 
circumstances  prescribed  by  the  statute  shall  inheri 
the  estate  of  the  acknowledging  intestate  **and  shal 
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be  deemed  and  taken  to  be  the  heir  *  *  *  of  such 
intestate  in  the  same  manner  and  to  the  same  extent 
as  if  such  child  •  •  *  had  been  legitimate. '  ^  The 
court  then  develops  from  the  authorities  that  the 
adopted  child  becomes  the  stirps  or  stock  of  a  new  line 
of  inheritance,  and  that,  on  the  decease  of  the  adopted 
child  before  the  decease  of  the  adopting  father,  the 
surviving  children  of  the  former  inherit  from  the 
latter  by  representation  from  his  deceased  intestate. 
Paid  V.  Davis  (1885),  100  Ind.  422.  The  court  then 
reasoning  from  the  similarity  in  language  of  the  two 
statutes  supports  its  conclusion  that  the  child  of  the 
acknowledged  illegitimate  may  inherit  from  the  ac- 
knowledging putative  father  of  the  illegitimate,  under 
the  circimitsances  of  the  Morin  case.  However,  if  the 
line  of  argument  from  analogy  be  appUed  to  the  facts 
of  this  case,  the  conclusion  of  the  trial  court  here 
that  appellant,  an  illegitimate,  did  not  inherit  from 
the  mother  of  his  acknowledging  father,  who  died 
before  the  decease  of  his  mother,  is  thereby  sup- 
ported, since  it  is  held  that  an  adopted  child  does 
not  inherit  from  the  father  or  mother  of  the  adopt- 
ing parent.  See  the  following:  Bray  v.  Miles  (1899), 
23  Ind.  App.  432,  54  N.  E.  446,  55  N.  E.  510;  Davis  v. 
Fogle  (1890),  124  Ind.  41,  44,  23  N.  E.  860,  7  L.  R.  A. 
485;  Wyeth  v.  Stone  (1887),  144  Mass.  441,  11  N.  E. 
729.  See,  also,  Warren  v.  Prescott  (1892),  84  Me. 
483,  24  Atl.  948,  30  Am.  Si  370,  17  L.  R.  A.  435,  and 
note;  Hockaday  v.  Lynn  (1906),  200  Mo.  456,  98  S.  W. 
585,  118  Am.  St.  672,  9  Ann.  Cas.  775,  8  L.  R.  A. 
(N.  S.)  117,  and  note;  Merritt  v.  Morton,  Admx, 
(1911),  143  Ky.  133, 136  8.  W.  133,  33  L.  R.  A.  (N.  S.) 
139,  and  note;  Barnes  v.  Allen  (1865),  25  Ind.  222; 
1  B.  C.  L.  621. 
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Such  conclusion  of  the  trial  court  is  thus  supported 
on  the  assumption  that  the  legal  relation  created  be- 
tween a  putative  father  and  the  acknowledged  illegiti- 
mate by  the  provision  of  ^3000,  supra,  is  as  close  and 
intimate  as  that  created  between  an  adopting  parent 
and  an  adopted  child  by  the  provisions  of  §870,  supra. 
However,  a  comparison  of  the  following  discloses  that 
the  latter  legal  relation  is  the  more  intimate :  McDon- 
ald V.  Pittsburgh,  etc.,  R.  Co.,  supra;  Citizens  St.  R. 
Co.  V.  Cooper  (1899),  22  Ind.  App.  459,  53  N.  E.  1092, 
72  Am.  St.  319;  Harness  v.  Harness  (1911),  50  Ind. 
App.  364,  98  N.  E.  357;  Citizens'  St.  R.  Co.  v.  Willoe- 
hy  (1896),  15  Ind  App.  ol2,  43  N.  E.  1058;  Cooley  v. 
Powers  (1916),  63  Ind.  App.  59,  113  N.  E.  382;  1  R. 
C.  L.  610  et  seq.;  Omaha  Water  Co.  v.  Schamel 
(1906),  147  Fed.  502,  78  C.  C.  A.  68. 

It  is  argued  in  behalf  of  appellant  that  where  an 
illegitimate  child  is  acknowledged,  under  the  pro- 
visions of  §3000,  supra,  he  becomes  a  legitimate  child 
with  full  right  of  inheritance,  in  the  absence  of  other 
legitimate  children  or  their  descendants,  and  hence 
that  appellant  in  this  case  inherited  from  the  mother 
of  his  putative  father  to  the  same  extent  that  he 
would  have  inherited  had  he  been  bom  in  lawful  wed- 
lock. We  do  not  believe  that  the  statute  is  reason- 
ably susceptible  of  such  a  construction.  The  statute 
by  its  terms  seems  plainly  to  distinguish  between  an 
illegitimate  and  a  legitimate  child,  extending  to  the 
former  a  right  to  inherit  from  the  putative  father 
only,  under  certain  circumstances,  in  case  of  the 
absence  of  legitimate  children.  Thus,  the  language, 
is  to  the  effect  that  the  illsgitimate  child  of  any  man 
dying  intestate  shall  inherit  his  estate  to  the  same 
extent  as  if  such  child  had  been  legitimate,  provided 
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that  the  act  shall  not  apply  where  the  father  of  the 
illegitimate  at  his  death  had  surviving  a  legitimate 
child.  A  statute  seems  to  recognize  the  illegitimate 
as  illegitimate  after  acknowledgment. 

A  comparison^  of  §3001  Burns  1914,  §2476  E.  S. 
1881,  with  §3000,  supra,  confirms  us  in  such  conclu- 
sion. The  former  is  as  follows:  **If  a  man  shall 
marry  the  mother  of  an  illegitimate  child  and  ac- 
knowledge it  as  his  own,  such  child  shall  be  deemed 
legitimate.**  That  section  in  substantially  its  present 
form  has  been  in  force  since  1831.  See  R.  S.  1831 
p.  208 ;  R.  S.  1843  p.  438 ;  R.  S.  1852  p.  249.  Under 
that  and  similar  statutes  the  status  of  the  child  is 
changed  from  illegitimacy  to  legitimacy.  Harness  v. 
Harness,  supra;  H addon  v.  Crawford  (1912),  49  Ind. 
App.  551,  97  N.  E.  811;  Brock  v.  State,  ex  rel.  (1882), 
85  Ind.  397;  Bailey  v.  Boyd  (1877),  59  Ind.  292;  Har- 
vey v.  Ball  (1869),  32  Ind.  98 ;  Latshaw  v.  State,  ex  rel. 
(1901),  156  Ind.  194, 199,  59  N.  E.  471 ;  Binns  v.  Dazey 
(1897),  147  Ind.  536,  44  N.  E.  644;  Blythe  v.  Ayres 
(1892),  96  Cal.  532,  31  Pac.  915,  19  L.  R.  A.  40;  Ives 
V.  McNicholl  (1898),  59  Ohio  St.  402,  53  N.  E.  60,  43 
L.  R.  A.  772,  69  Am.  St.  780;  Leonard  v.  Braswell 
(1896),  99  Ky.  528,  36  S.  W.  684,  36  L.  R.  A.  707; 
Adams  v.  Adams  (1891),  154  Mass.  290,  28  N.  E.  260, 
13  L.  R.  A.  275,  and  note ;  3  R.  C.  L.  740,  774. 

The  predecessor  of  §3000,  supra,  was  enacted  in 
1853  (§2630  Burns  1894).  For  purposes  of  the  ques- 
tion we  are  considering,  such  original  section 

3.     was  not  materially  different  from  §3000,  supra; 

that  is,  if  under  the  latter  an  illegitimate  child 

involved  was  legitimated,  so  was  he  under  the  original 

section,  and  vice  versa.    When  such  original  section, 

as  well  as  §3000,  supra,  was  enacted,  §3001,  supra, 
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was  in  force.  It  would  therefore  seem  that  if  by 
§3000  and  its  predecessor  the  legislature  intended  to 
change  the  status  of  the  illegitimate  to  the  same 
extent  as  by  the  application  of  §3001;  that  is,  to  a 
legal  status  of  legitimacy,  such  legislative  purpose 
could  have  been  much  more  easily  accomplished  by 
an  amendment,  rather  than  by  a  supplemental  enact- 
ment. Section  3000,  supra,  and  similar  enactments 
are  merely  statutes  of  descent.  Under  such  a  statute 
the  legal  status  of  the  child  is  not  changed  from  ille- 
gitimacy to  legitimacy.  The  child  remains  illegiti- 
mate after  the  acknowledgment.  McDonald  v.  Pitts- 
burgh, etc.,  R.  Co.,  supra;  Brishin  v.  Huntington, 
supra;  Davenport  v.  Davenport  (1906),  116  La.  1009, 
41  South.  240, 114  Am.  St.  575,  579;  3  R.  C.  L.  774. 

We   have   indicated   above   that   such   words   as 

** child,*'  ** children,*'  ** descendants,'*  and  the  like,  as 

used  in  such  statutes  as  §§2990,  2991,  supra, 

4.  prima  facie  refer  to  legitimates.  It  is  there- 
fore evident  that  appellant  here  did  not  inherit 
from  Mahala  H.  Wilson  on  her  decease  as  her  legiti- 
mate descendant ;  that  is,  prima  facie,  after  the  appli- 
cation of  §3000,  supra,  appellant  does  not  come  within 
the  beneficial  provisions  of  §2991,  supra. 

As  we  have  indicated,  the  predecessor  of  §3000, 
supra,  was  enacted  in  1853.  The  latter  section  in  1901 
(Acts  1901  p.  288).  At  each  of  these  times  §2998, 
supra,  was  in  force,  it  having  been  enacted  in  1852. 
A  similar  statute  had  been  in  force  for  many  years 
(see  R.  S-  1831  p.  208).  We  have  hereinbefore  set 
out  §2998.  Under  such  statute  it  is  held  that  an  ille- 
gitimate inherits  not  only  from,  but  through,  the 
mother.  Parks  v.  Kimes  (1885),  100  Ind.  148;  Croaai 
V.  Phelps  (1893),  23  L.  R.  A.  753,  note,  subject,  how*' 
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ever,  to  construction.  See  Jackson  v.  Hocke,  supra. 
Section  2998,  supra,  it  will  be  observed,  contains  the 
express  words,  *' through  the  mother,*'  by  virtue  of 
which  an  illegitimate  may  inherit  from  an  ancestor 
through  the  natural  mother.  This  section,  as  we  have 
said,  was  in  full  force  when  §3000,  supra,  and  its  pred- 
ecessor were  enacted.  In  such  latter  sections  equiva- 
lent words  are  not  found ;  thus  <^3000,  supra,  contains 
no  language  expressly  to  the  effect  that  an  illegitimate 
child  may  inherit  by  representation  through  the  puta- 
tive father.  The  omission  of  any  such  provision  is 
at  least  significant,  especially  in  view  of  the  language 
of  §2998,  supra.  The  language  of  §3000,  supra,  is 
to  the  effect  that  the  illegitimate  may  inherit  the 
putative  father's  estate  and  be  deemed  and  taken 
to  be  his  heir,  under  the  circumstances  outlined.  We 
are  therefore  forced  to  the  conclusion  that  appellant 
on  the  decease  of  the  mother  of  his  putative  father, 
intestate,  inherited  no  part  of  her  estate.  See  the 
following.  Hicks  v.  Smith  (1894),  94  Ga.  809, 22  S.  E. 
153;  8a ford  v.  Houghton's  Estate  (1876),  48  Vt.  236. 
See,  also,  Merritt  v.  Morton,  Admx.,  supra,  and  note. 
Judgment  is  affirmed. 


W.  T.  Rawleigh  Company  v.  Hughes  et  al. 

[No.  9,672.    Filed  January  28,  1919.    Rehearing  denied  May  8, 1919.] 

1.  Appeal. — QueBiions  Reviewable, — Briefg, — Under  Rule  22  of  the 
Appellate  Court,  requiring  that  appellant's  brief  be  so  prepared 
that  all  questions  presented  by  the  assignment  of  errors  can  be 
determined  by  an  examination  of  the  brfof.  without  resort  to  the 
transcript,  the  court  on  appeal  cannot  review  the  overruling  of  a 
demurrer,  where  it  is  not  stated  or  shown  Jn  the  brief  that  any 
specific  objection  or  memorandum  was  filed  with  the  demurrer. 
p.  129. 
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2.  Appeal. — Questions  Reviewable. — Ruling  en  Demurrer. — Failure 
to  Take  Exception, — The  overruling  of  a  demurrer  cannot  be 
reviewed  on  appeal,  where  no  exception  to  the  ruling  was  taken, 
p.  129. 

3.  Appeaih. — Questions  Reviewable, — Failure  to  Take  Exceptions, — 
The  action  of  the  trial  court  overruling  a  motion  to  strike  out  the 
name  of  a  party  defendant,  and  in  denying  a  motion  to  strike  out 
paragraphs  of  answer,  cannot  be  reviewed  on  api>eal,  where  no 
exceptions  are  shown  to  have  been  taken  to  such  rulings,    p.  1:19. 

4.  Appeai.. — Questions  Reviewable. — Briefs. — ^The  trial  court's  rul- 
ing on  a  motion  to  strike  out  paragraphs  of  answer  cannot  be 
reviewed,  where  the  motion  is  not  set  out  in  the  brief,    p.  129. 

5.  Appeau — Questions  Reviewable. — Briefs. — ^The  ruling  of  the 
trial  court  denying  a  motion  for  new  trial  cannot  be  reviewed  on 
appeal,  where  appellant,  although  indicating  where  the  motion 
can  be  found  in  the  record,  fails  to  set  it  out  in  its  brief,    p.  130. 

From  Morgan  Circuit  Court ;  Nathan  A.  Whitaker, 
Judge. 

Action  by  the  W.  T.  Rawleigh  Company  against 
Chameron  C.  Hughes  and  others.  From  a  judgment 
for  plaintiff,  it  appeals.    Affirmed. 

Hall  S  Pell  and  John  E.  Sedwick,  for  appellant. 
8.  G.  Kivett  and  Miller  <&  White,  for  appellees.      • 

McMahan,  J. — This  is  an  action  by  the  appellant  on 
a  contract  of  guaranty  executed  by  appellees  Hughes, 
Sedden  and  Moran,  in  which  they  guaranteed  the 
honest  and  faithful  performance  by  appellee  Jacob 
Richardson  of  a  certain  contract  entered  into  by  him 
and  the  appellant.  The  complaint  was  for  alleged 
damages  sustained  by  the  appellant  by  reason  of  the 
failure  of  Richardson  to  pay  for  merchandise  alleged 
to  have  been  purchased  by  him  of  appellant  under 
such  contract.  Trial  by  jury,  verdict  and  judgment 
in  favor  of  appellant  in  the  sum  of  one  dollar. 

The  errors  assigned  and  relied  on  for  reversal  are : 
^'(1)  The  court  erred  in  overruling  appellant's  de- 
murrer to  the  fourth  and  fifth  paragraphs  of  answer 
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of  the  defendants  Chameron  C.  Hughes,  William  E. 
Sedden  and  Walter  J.  Morgan.  (2)  The  court  erred 
in  overruling  appellant's  motion  to  strike  out  the 
name  of  Jacob  Richardson  as  party  defendant.  (3) 
The  court  erred  in  overruling  appellant's  motion  to 
strike  out  the  first,  second  and  third  paragraphs  of 
answer  of  Jacob  Richardson.  (4)  The  court  erred 
in  overruling  appellant 's  motion  for  a  new  trial. ' ' 

The  first  assignment  of  error  presents  no  question 
for  our  decision. 

The  appellant  has  not  stated  or  shown  in  its  briefs 

that  any  specific  objection  or  memorandum  was  filed 

with  its  demurrer  on  which  this  assignment  of 

1.  error  is  based.  It  has  been  repeatedly  held 
that  Rule  22  requires  that  appellant's  brief  be 
so  prepared  that  all  questions  presented  by  the 

2.  assignment  of  errors  can  be  determined  by  an 
examination  of  the  brief,  without  looking  at  the 

transcript.  Not  only  has  the  appellant  failed  to  set 
out  in  its  brief  the  memorandum,  if  one  was  filed,  but 
it  does  not  appear  that  any  exception  was  taken  to  the 
action  of  the  court  in  overruling  the  demurrer. 
Wenger  v.  Clay  Tp.  (1916),  61  Ind.  App.  640, 112  N.  E. 
402. 

The  second  and  third  assignments  of  error  present 

no  question,  as  no  exception  is  shown  to  have  been 

taken  to  the  ruling  of  the  court  in  overruling 

3.  appellant's  motion  to  strike  out  the  name  of 
Richardson  as  party  defendant,  or  in  refusing 
to  strike  out  the  first,  second  and  third  para- 

4.  graphs  of  his  answer.  The  motion  to  strike 
out  the  answers  is  not  set  out  in  the  brief  as 

the  rules  of  the  court  require,  so  no  error  is  shown, 
even  though  an  exception  had  been  taken. 

VOL.  70—9 
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This  brings  us  to  the  fourth  and  last  assignment 

of  error.    Appellant  contends  that  the  court  erred  in 

overruling  its  motion  for  a  new  trial,  but  has 

5.  wholly  failed  to  set  out  this  motion  in  its  brief, 
although  we  are  told  where  we  can  find  it  in 
the  record,  and  for  our  further  enlightenment  we  are 
told  that  at  a  later  date  this  motion  was  overruled 
and  exception  reserved,  but  no  information  is  given 
us  as  to  where  such  action  and  ruling  can  be  found  in 
the  record.  It  is  impossible  for  this  court  to  deter- 
niine  from  appellant's  briefs,  without  resort  to  the 
record,  whether  the  ruling  on  the  motion  for  a  new 
trial  is  correct  or  not,  and  this  the  court  has  repeat- 
edly declined  to  do;  Gray  v.  Blayikenhaker  (1918), 
68  Ind.  App,  558,  121  N.  E.  84 ;  Keeley  v.  Bradford 
(1916),  62  Ind.  App.  683,  113  N.  E.  748;  Harrold  v. 
Whistler  (1916),  60  Ind.  App.  504,  111  N.  E.  79. 

Judgment  affirmed. 


United  States  Fidelity  and  Guaranty  Company  r. 

Elliott  et  al. 

[No.  9,837.    Filed  May  9,  1919.] 

84:!HOOLS  AND  SCHOOL  DISTRICTS. — Et'ccHon  of  School- Eouse. — Pay- 
ment  of  Materials.  —  Assignment  hp  Contractor.  —  Release  of 
Surety. — ^Where  a  contractor  for  the  construction  of  a  school 
building,  in  alleged,  violation  of  his  contract  with  the  surety,  as- 
signed a  future  payment  under  the  building  contract  to  pay  the 
claim  of  a  materialman,  and  the  surety,  with  knowledge  of  such 
assignment,  took  over  and  completed  the  contract  on  the  con- 
tractor's failure,  the  surety  was  estopped  from  claiming  that 
such  assignment  released  it.  the  surety's  conduct  under  the  cir- 
cumstances constituting  a  ratification  of  the  assignment 

From  Henry  Circuit  Court ;  Fred  C.  Gause,  Judge. 
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Action  by  the  school  towns  of  Middletown  and  Fall 
Creek  township  against  Howard  C.  Elliott,  the  United 
States  Fidelity  and  Guaranty  Company  and  others. 
From  the  judgment  rendered,  the  defendant  guaranty 
company  appeals.    Affirmed. 

Barnard  <&  Brown,  Pickens,  Moore,  Davidson  & 
Pickens  and  Douglass  Morris,  for  appellant. 
Forkner  <&  Forkner,  for  appellees. 

Nichols,  J. — The  appellees,  the  school  towns  of 
Middletown  and  of  Fall  Creek  township  in  Henry 
county,  entered  into  a  contract  with  appellee  Howard 
C.  Elliott  for  the  construction  of  a  joint  high  school 
building.  The  appellant  became  surety  on  the  con- 
tractor's bond  to  save  the  school  corporations  from 
any  loss  resulting  from  the  breach  by  the  contractor 
of  the  terms  and  conditions  of  the  contract. 

The  contract  provided  that  the  work  should  be  done 
under  the  direction  of  the  architect  employed  by  the 
school  corporations,  that  payment  should  be  made 
"only  upon  certificate  of  the  architect,'*  and  that  the 
school  corporations  should  pay  eighty-five  per  cent, 
of  the  value  of  the  labor  and  materials  monthly  as 
the  work  progressed,  and  the  balance  within  thirty 
days  after  the  completion  of  the  building.  The  con- 
tractor failed  to  carry  out  his  contract,  and  left  the 
work  unfinished.  In  order  to  avoid  a  reletting  of  the 
contract,  the  appellant,  with  Elliott  and  the  school 
corporations,  entered  into  a  written  agreement  as 
follows : 

' '  For  the  consideration  hereinafter  named,  the 
within  Howard  C.  Elliott  assigns  and  transfers 
all  his  rights  and  interests  in  the  contract  to  the 
United  States  Fidelity  and  Guaranty  Company 
of  Baltimore,  Maryland,  and  said  company  in 
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consideration  of  said  assignment  assumes  said 
contract  and  without  waiving  any  claims  it  may 
have  against  said  Elliott,  agrees  to  perform  the 
said  contract  in  all  particulars,  and  agrees  to  pro- 
tect the  school  town  of  Middletown  and  the  trus- 
tee  of  Fall  Creek  School  Township,  Henry 
County,  Indiana,  from  material  and  labor  claims 
now  unpaid,  and  sucn  as  shall  accrue  in  the  course 
of  the  construction  and  completion  of  said  build- 
ing, and  from  all  liability  thereon.  And  in  con- 
sideration of  the  foregoing  assignment  and 
agreements  the  said  school  town  and  school  town- 
ship agree  to  permit  the  said  Guaranty  Company 
to  complete  the  same  and  pay  the  balance  of  the 
contract  price,  under  this  contract,  as  it  shall  be- 
come due  under  proper  estimates  of  the  architect. 
The  building  to  be  completed  by  August  1,  1915. 
Dated  at  Middletown,  Indiana,  January  18. 
1915.*' 

This  action  w'as  commenced  by  said  school  corpora- 
tions against  the  appellee  Elliott  and  seventeen 
others,  including  the  appellant,  for  an  accounting 
among  the  parties,  for  an  adjudication  of  claims  as- 
serted by  certain  appellees,  who  were  materialmen, 
subcontractors  and  laborers,  against  the  funds  held 
by  the  plaintiffs  to  pay  for  the  erection  of  said  build- 
ing, and  to  determine  a  controversy  between  the  plain- 
tiffs and  appellant  as  surety  of  said  Elliott,  growing 
out  of  the  payment  by  plaintiffs  of  funds  claimed  by 
appellant  of  $2,000  to  the  Citizens  State  Bank,  a 
creditor  of  Elliott.  This  payment  to  the  bank  is  the 
only  question  involved  in  this  appeal.  The  appellant 
claims  that  this  payment  was  not  authorized  by  the 
contract  and  bond,  nor  justified  by  law. 
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The  appellant,  after  taking  over  the  work,  com- 
pleted the  bnilding  to  the  satisfaction  of  the  archi- 
tect, and  the  school  corporations  thereupon  accepted 
it.  The  complaint,  after  setting  out  the  above  facts, 
further  alleged  that  the  entire  cost  of  the  building 
was  $45,841 ;  that  the  plaintiffs  before  suit  had  paid 
$35,322  on  partial  estimates  upon  claims  for  labor, 
material,  and  to  the  contractor  and  upon  orders  and 
assignments  given  by  him,  and  that  plaintiffs  were 
ready  and  willing  to  pay  to  the  parties  entitled  there- 
to, upon  proper  adjudication,  any  other  additional 
sum  that  might  be  found  or  decreed  by  the  court  upon 
a  final  hearing.  Then  followed  a  schedule  of  claims 
remaining  unsettled,  aggregating  $8,359.38,  about 
which  there  was  no  controversy,  and  which  were  all 
paid  before  this  appeal  was  taken. 

The  plaintiffs,  on  motion  of  appellant,  filed  a  bill  of 
particulars  which  showed  payments  on  architect 's  cer- 
tificates numbered  1  to  9  aggregating  $33,212.29,  and 
also  a  payment  on  an  **  assignment  to  Citizens  State 
Bank  of  Newcastle,  Indiana,  dated  October  14,  1914, 
for  $2,000.'' 

Appellant  filed  an  answer,  the  material  part  of 
which  alleged  that  the  said  payment  of  $2,000  to  the 
bank  was  made  after  the  acceptance  of  the  building 
and  with  and  after  notice  that  the  same  was  not  prop- 
erly chargeable  against  appellant  as  surety  on  said 
bond  or  by  reason  of  any  contract  relations  or  lawful 
obligations,  and  was  a  voluntary  payment  for  which 
appellant  was  not  answerable ;  and  that  said  payment 
was  not  made  under  the  direction  or  by  the  authority 
of  the  architect,  as  was  required  by  the  contract  be- 
tween plaintiffs  and  the  contractor.  It  was  also 
alleged  that  when  said  $2,000  was  so  paid  plaintiffs 
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did  not  owe  appellee  Elliott  anything  on  the  contract ; 
that  Elliott  wa6  in  default  in  the  performance  of  his 
contract  in  a  sum  exceeding  $10,000  and  owed  the 
plaintiffs  more  than  $2,000  on  that  account,  and  asked 
that  the  said  school  corporations  be  required  to  pay 
the  appellant  the  said  sum  of  $2,000. 

Appellant  filed  a  cross-complaint  setting  up  the 
same  facts  and  asking  for  affirmative  relief  and  for 
judgment  against  Elliott  in  the  sum  of  $15,000. 

The  cause  was  submitted  to  the  court  for  trial  with 
the  agreement  that  the  court  should  determine  the 
rights  of  all  the  parties  without  further  pleadings. 

The  court  found  against  the  appellant  upon  its  con- 
tention that  said  $2,000  was  WTongfuUy  paid  to  said 
bank,  and  a  decree  was  rendered  accordingly. 

The  further  facts  relative  to  the  pajonent  of  said 
$2,000  are  in  substance  as  follows:  On  October  14, 
1914,  the  contractor  Elliott  went  to  the  Citizens  State 
Bank  to  borrow  $2,000  for  the  purpose  of  paying  for 
material  and  labor  used  in  the  construction  of  said 
building.  The  bank  would  not  advance  him  the  money 
on  his  own  responsibility,  but  agreed  with  him  that, 
if  he  would  make  an  assignment  of  $2,000  of  the  pro- 
ceeds coming  to  him  on  his  building  contract  and  get 
the  school  corporations  to  accept  the  assignment,  the 
bank  would  give  him  credit  for  $2,000.  This  was 
done,  the  said  assignment  and  acceptance  being  in 
writing  and  dated  October  17,  1914,  the  acceptance 
providing  that  out  of  the  next  money  paid  to  the  con- 
tractor the  plaintiffs  would  issue  their  check  to  the 
bank  for  said  $2,000. 

The  bank  thereupon  gave  the  contractor  credit  for 
$2,000,  and  the  contractor  gave  his  check  for  $1,943.50 
to  a  materialman  for  material.    Said  check  was  pre- 
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sented  to  the  bank  and  paid  on  October  19, 1914.  The 
balance  of  said  $2,000  was  checked  out  in  the  regular 
course  of  business. 

The  appellant,  having  received  notice  that  the  con- 
tractor was  having  financial  difficulties,  and  that  it 
might  be  to  its  interest  to  investigate,  sent  a  repre- 
sentative to  Middletown,  who  investigated  the  mat- 
ters, and  was  informed  that  the  contractor  had  made 
such  assignment  to  the  bank,  and  that  it  had  been 
accepted  by  the  plaintiffs,  and  that  the  plaintiffs  had 
agreed  to  pay  said  $2,000  out  of  the  next  money  com- 
ing to  the  contractor.  This  representative  of  appel- 
lant and  the  plaintiffs  in  their  investigation  on  this 
occasion  found  that  there  were  claims  then  outstand- 
ing against  the  contractor  of  about  $8,000,  including 
the  $2,000  borrowed  of  the  bank. 

The  appellant,  not  being  satisfied  with  the  applica- 
tion of  the  funds  collected  by  the  contractor,  threat- 
ened to  take  over  the  contract  and  complete  the  build- 
ing, as  was  its  right  under  the  terms  of  the  bond,  and 
in  order  to  avoid  this  said  contractor  and  appellant, 
on  November  11, 1914,  entered  into  a  writing  author- 
izing the  plaintiffs  thereafter  to  pay  all  moneys  then 
due  or  to  become  due  said  contractor  under  the  con- 
tract to  F.  A.  Wisehart,  as  the  agent  of  the  appellant, 
and  to  said  contractor  jointly,  said  moneys  to  be 
deposited  in  a  bank  and  to  be  checked  out  only  by  said 
Wisehart  and  Elliott  jointly..  This  agreement  was 
accepted  by  plaintiffs,  and  the  next  payment  was 
made  accordingly,  after  which  Mr.  Elliott  authorized 
all  payments  to  be  made  to  Mr.  Wisehart,  which  was 

done. 

The  materialmen  were  having  trouble  in  getting 
pay  for  materials  furnished,  and  refused  to  permit 
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any  materials  to  be  unloaded  from  the  cars  unless 
payments  were  made  in  advance.  There  was  not  suffi- 
cient money  due  under  the  estimate  made  next  after 
the  said  assignment  to  the  bank  to  pay  the  bank  and 
to  pay  for  the  material  being  delivered,  so  the  money 
on  the  next  and  succeeding  estimates,  prior  to  the  last 
and  final  one,  was  used  for  the  purpose  of  paying  for 
material,  and  no  payment  was  made  to  the  bank  until 
the  final  estimate  was  made. 

The  contractor  failed,  and,  in  order  to  avoid  a  relet- 
ting of  the  contract,  appellant,  on  January  18,  1915, 
entered  into  the  written  agreement  with  said  con- 
tractor and  the  plaintiffs,  hereinbefore  set  out,  where- 
by the  contractor  assigned  and  transferred  all  his 
rights  under  the  contract  to  appellant,  and  appellant 
agreed  to  perform  the  contract  and  protect  plaintiffs, 
and  plaintiffs  agreed  to  pay  the  balance  of  contract 
price  to  appellant.  The  appellant  took  over  the  work 
and  completed  the  building  according  to  the  contract. 
The  architect  made  his  final  estimate  on  August  13, 
1915,  showing  that  there  was  a  balance  of  $12,628.71 
due  on  the  contract.  The  plaintiffs  then  accepted 
the  building,  and  on  August  23  filed  the  complaint  in 
this  cause.  After  the  complaint  was  filed  and  before 
the  trial  plaintiffs  paid  the  said  $2,000  to  the  bank. 

It  is  appellant  ^s  contention  that  the  acceptance  of 
the  assignment  from  the  contractor  to  the  bank  and 
the  payment  to  the  bank  constituted  a  material  de- 
parture by  the  plaintiffs  from  the  terms  of  the  build- 
ing contract,  and,  being  made  without  the  consent  of 
appellant,  released  it  as  surety  on  the  contractor's 
bond. 

It  is  not  necessary  for  us  to  determine  what  effect 
the  acceptance  of  said  assignment  might  have  had 
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upon  the  liability  of  appellant.  The  appellant  was 
f  nUy  advised  that  this  assignment  had  been  made,  and 
that  the  plaintiffs  had  accepted  same.  When  it  learned 
of  this,  if  it  thought  that  the  action  of  the  plaintiffs  in 
accepting  such  assignment  released  it  as  surety,  it  had 
the  legal  right  to  stand  upon  the  terms  of  the  contract 
and  permit  the  contract  to  be  declared  forfeited,  and 
to  permit  the  plaintiffs  to  relet  the  contract,  or  it 
might  waive  its  right  to  claim  a  release  and  take  over 
the  contract  and  complete  the  building  as  it  had  a 
right  to  do  under  the  terms  of  the  contract.  With 
knowledge  of  all  the  facts,  appellant  elected  to  take 
over  the  contract  and  complete  the  building  rather 
than  to  have  the  plaintiffs  relet  the  contract.  Having 
done  so,  appellant  is  estopped  from  claiming  that  it 
was  released  as  surety.  The  decision  of  the  court  was 
clearly  correct. 

The  appellant,  by  taking  over  the  contract  and  com- 
pleting the  building,  ratified  the  acts  of  plaintiffs. 
Crim  V.  Fleming  (1890),  123  Ind.  438,  24  N.  E.  358. 

There  was  no  error  in  overruling  the  motion  for  a 
new  trial. 

Judgment  affirmed. 


Indianapolis  and  Cincinnati  Traction  Company  v. 

Helms,  Administbatbix. 

[No.  9,618.    FDed  December  18,  1918.    Rehearing  denied  May  9, 

1919.1 

1.  Oarsisbs. — Injuries  to  Prospective  Passenger, -^Doctrine  of 
Assumed  Risk. — Applicability. — Contributory  Negligence, — In  an 
action  against  a  carrier  for  the  death  of  a  prospective  passenger, 
who  was  stnick  at  a  street  crossing  by  one  of  defendant's  inter- 
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urbau  cars,  the  doctrine  of  assumed  risk  has  no  bearing,  although 
the  facts  which  might  lead  to  its  invocation  in  an  action  between 
master  and  servant  may  affect  the  issue  of  contributory  negli- 
gence,   p.  142. 

2.  Appeal. — Review, — Overruling  Demurrer, — Scope  of  Review. — 
Statute. — Where  the  issue  of  contributory  negligence  is  not  men- 
tioned in  memorandum  accompanying  the  demurrer  to  the  com- 
plaint, it  need  not,  under  the  terms  of  §344  Burns  1914,  Acts  1911 
p.  415,  be  considered  in  passing  upon  the  sufficiency  of  the 
pleading,    p.  142. 

3.  Negligence. — Contributory  Negligence. — Questions  for  Jury. — 
While  every  person  must  use  due  care  for  his  own  safety  when 
exposed  to  danger,  and  his  failure  to  do  so,  or  his  conduct  in 
negligently  subjecting  himself  to  peril,  will  ordinarily  defeat  a 
recovery  for  resultant  injuries,  yet,  unless  his  conduct  is  so 
clearly  marked  by  a  failure  to  use  proper  care  for  his  own 
safety  that  all  reasonable  minds  will  agree  as  to  his  imprudence, 
the  question  of  contributory  negligence  must  be  submitted  to  the 
Jury  to  be  determined  as  an  issue  Jot  fact.    p.  143. 

4.  Cabbiebs. — Injuries  to  Prospective  Passenger. — Contributory 
Negligence, — Municipal  Ordinance. — Assuming  Compliance. — One 
waiting  at  a  street  intersection  to  board  defendant's  interurban 
car  as  a  passenger  had  the  right  to  assume  that  such  car  would 
obey  a  municipal  ordinance  requiring  it  to  stop  in  response  to  the 
customary  signals,  and  his  further  conduct  in  attempting  to  cross 
the  track  ahead  of  the  approaching  car  must  be  considered  in  the 
light  of  such  assumption,    p.  143. 

5.  Appeal. — Review. — Verdict. — Evidence. — Sufficiency. — ^In  an  ac- 
tion for  wrongful  death,  where  the  sufficiency  of  a  paragraph  of 
complaint  based  on  the  last  clear  chance  doctrine  was  not  seri- 
ously challenged,  and  there  was  evidence  to  sustain  its  allega- 
tions, the  verdict  for  plaintiff  must  be  upheld  as  against  defend- 
ant's contention  that  decedent's  injury  was  proximately  caused 
by  his  own  negligence,  there  being  evidence  tending  to  sustain 
each  of  the  other  imragraphs  of  the  complaint,    p.  144. 

6.  Appeal. — Review. — Refusal  of  Instructions. — It  is  not  reversible 
error  to  refuse  requested  instructions  which,  in  so  far  as  they 
properly  state  the  law,  are  covered  by  other  instructions  given. 
p.  144. 

From  Hendricks  Circuit  Court;  George  W.  Brill, 
Judge. 

Action  by  Alice  Helms,  administratrix  of  the  estate 
of  Charies  Helms,  deceased,  against  the  Indianapolis 
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and  Cincinnati  Traction  Company.  From  a  judgment 
for  plaintiff,  the  defendant  appeals.    Affirmed. 

Joseph  R.  Morgan,  Kittenger  &  Divert  and  Albert 
S.  Diven,  for  appellant. 

Wilson  dt  Wilson,  for  appellee. 

.  HoTTEL,  J. — ^Appellee,  as  administratrix  of  the  es- 
tate of  her  deceased  husband,  Charles  Helms,  insti- 
tuted this  action  to  recover  damages  for  his  alleged 
wrongful  death  as  the  result  of  being  struck  by  one 
of  appellant 's  interurban  cars.  She  recovered  a  judg- 
ment in  the  trial  court,  and,  on  this  appeal  therefrom, 
appellant  assigns  error  in  the  overruling  of  its  demur- 
rer to  each  of  appellee's  three  paragraphs  of  com- 
plaint and  in  overruling  its  motion  for  a  new  trial. 

The  first  paragraph  of  complaint  alleges  in  sub- 
stance that  on  the  day  of  decedent 's  injury  and  death 
appellant  was  operating  an  interurban  line  between 
the  cities  of  Shelbyville  and  Indianapolis,  which  en- 
tered the  latter  city  through  the  southeastern  portion 
thereof  and  passed  over  and  along  Prospect  street  in 
said  city  in  an  easterly  and  westerly  direction;  that 
said  Prospect  street  is  intersected  by  Earhart  street, 
which  passes  north  and  south  through  said  portion 
of  Indianapolis,  and  at  said  intersection  appellant,  on 
the  day  in  question  and  long  prior  thereto,  main- 
tained a  regular  stopping  place  for  the  reception  and 
discharge  of  passengers ;  that  on  the  morning  of  his 
injury,  at  an  early  hour,  appellee's  decedent  went 
from  his  home  toward  the  intersection  of  Prospect 
and  Earhart  streets  for  the  purpose  of  becoming  a 
passenger  on  one  of  appellant's  cars  which  was  in- 
bound toward  the  city  of  Indianapolis ;  that  said  car 
was  slightly  ahead  of  time,  and  when  said  Charles 
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Helms  got  to  the  south  side  of  Prospect  street,  imme- 
diately across  the  tracks  from  the  regular  stopping 
place  of  said  inbound  car,  and  across  the  tracks  from 
the  regular  and  proper  spot  from  which  to  board  said 
car,  said  car  was  approaching  from  the  east,  but  still 
about  200  feet  away ;  that  it  was  before  daylight  and 
dark ;  that  a  man  was  standing  in  the  middle  of  the  in- 
bound track  at  the  regular  stopping  place  striking 
matches  and  holding  them  up  in  order  to  signal  said 
car  to  stop ;  *  *  that  such  method  was  the  customary  and 
proper  method  of  signaling  said  car  to  stop  during 
the  season  of  the  year  when  it  was  still  dark  at  that 
hour;  that  defendant  had  no  regular  lighting  appli- 
ance for  the  purpose  of  signaling  said  car ;  that  it  had 
long  been  the  custom  for  said  car  to  be  signaled  by 
lighted  matches,  which  facts  plaintiff  *s  decedent  and 
defendant  well  knew;  that  said  Charles  Helms  saw 
the  man  signaling  said  car  to  stop  and  supposed  it 
would  stop  at  its  regular  stopping  place  as  usual,  and 
started  to  walk  across  said  tracks  to  the  north  side 
thereof  for  the  purpose  of  boarding  said  car  when  it 
did  stop ;  that  he  started  to  walk  across  the  inbound 
track  immediately  west  of  the  place  where  the  car 
was  accustomed  to  come  to  a  full  stop ;  that  from  his 
position  he  could  not  tell  the  rate  of  speed  at  which 
said  car  was  running.  *  *  That  said  stopping  place  is 
within  the  corporate  limits  of  Indianapolis ;  that  one 
of  the  express  conditions  of  the  city  ordinance  under 
authority  of  which  defendant  company  is  operating 
cars  in  the  city  of  Indianapolis,  and  which  ordinance 
constitutes  a  written  contract  between  defendant  and 
said  city  of  Indianapolis,  and  did  on  all  times  herein 
mentioned,  is  condition  number  one  which  reads  in 
part  as  follows : 
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"  *  That  after  entering  the  city  of  IndianapoliSy 
all  regular  passenger  cars  of  said  company,  party 
of  the  second  part,  shall  stop  at  all  intersecting 
streets  on  signal  from  waiting  passengers,  or  pas- 
sengers on  such  cars  desiring  to  leave  the  same, 
and  shall  take  on  and  carry  all  passengers  de- 
siring to  take  passage  on  any  such  cars  for  the 
purpose  of  being  transported  between  different 
points  on  the  line  from  which  said  cars  are  oper- 
ated in  said  city. ' 

*  *  That  said  condition  is  section  2216  of  the  laws  and 
ordinances  of  the  city  of  Indianapolis,  Revision  of 
1904.  That  defendant's  motorman  operating  said 
car  negligently  approached  said  stopping  place  at  a 
high  and  unlawful  rate  of  speed,  to  wit,  twenty-five 
miles  an  hour,  and  negligently  and  carelessly  failed 
to  watch  for  and  see  the  above  described  signals  for 
stopping  the  car,  or,  if  he  did  see  them,  negligently 
disregarded  them  and  negligently  and  carelessly  and 
unlawfully  ran  said  car  at  the  rate  of  twenty-five  miles 
an  hour  past  said  stopping  place ;  that  said  car  struck 
said  Charles  Helms  immediately  west  of  said  stop- 
ping place  as  he  was  crossing  said  track  as  above 
described  and  killed  him  instantly  through  no  fault 
of  his  own,  and  while  he  was  using  due  care  in  cross- 
ing said  tracks.  *  * 

'  The  second  paragraph  of  complaint  contains  sub- 
stantially the  same  averments  as  above,  with  the  fur- 
ther allegation:  **That  said  Charles  Helms  saw  the 
man  signaling  said  car  to  stop  and  supposed  it  would 
stop  at  its  regular  stopping  place  as  usual  and  started 
to  walk  across  said  tracks  to  the  north  side  thereof 
for  the  purpose  of  boarding  said  car  when  it  did  stop ; 
that  just  before  he  reached  the  south  or  outbound 
track  one  of  defendant's  outbound  cars  passed  going 
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east  and  as  he  proceeded  to  cross  the  south-bound 
track  said  outbound  car  obstructed  his  view  of  both 
tracks  to  the'  east  and  temporarily  made  it  impos- 
sible for  him  to  see  said  car  approaching  from  the 
east ;  that  he  had  started  to  cross  the  tracks  at  a  point 
west  of  the  regular  stopping  place  and  at  a  point  safe 
for  him  to  cross  had  the  car  stopped  in  response  to 
the  signals ;  that  from  his  position,  when  he  last  saw 
the  approaching  car,  he  was  not  able  to  judge  the 
rate  of  speed  at  which  it  was  approaching. ' ' 
.  The  third  paragraph  of  complaint  does  not  differ 
materially  from  the  second  in  its  allegations  of  fact, 
except  in  so  far  as  it  alleges  that  Helms  crossed  the 
south  track  in  front  of  the  outbound  car  and  then 
found  himself  placed  in  a  position  of  danger  on  the 
inbound  track  on  account  of  appellant's  negligence  as 
above  set  forth.  The  evident  theory  of  this  para- 
graph is  that  appellant  had  the  last  clear  chance  to 
avoid  the  injury. 

In  its  attack  on  the  complaint  appellant  contends 

in  substance  that  the  facts  therein  alleged  serve  to 

sTiow  that  appellee 's  decedent  assumed  the  risk 

1.  of  his  injury  and  was  guilty  of  contributory 
negligence,  and  fail  to  show  any  negligence  on 
the  part  of  appellant  in  the  operation  of  its 

2.  car.  The  doctrine  of  assumed  risks  has  no 
bearing  on  actions  of  this  character,  although 

the  facts  which  might  lead  to  its  invocation  in  an 
action  between  master  and  servant  may,  in  other 
cases,  affect  the  issue  of  contributory  negligence.  The 
latter  issue,  however,  is  not  mentioned  in  the  memo- 
randum filed  with  appellant's  demurrer  to  the  com- 
plaint, and,  under  §344  Burns  1914,  Acts  1911  p.  415, 
it  need  not  be  considered  in  passing  on  the  sufficiency 
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of  the  pleading.  In  substance,  however,  the  same 
question  is  presented  by  appellant's  contention  that 
the  evidence  does  not  sustain  the  verdict  of  the  jury, 
on  the  theory  that  decedent's  injury  was  the  proxi- 
mate result  of  his  own  negligence  in  attempting  to 
cross  the  track  in  front  of  the  moving  car,  and  we  will 
proceed  to  its  consideration  under  that  assignment. 
It  is  true  that  every  person  must  use  due  care 

3.  for  his  own  safety  w^hen  exposed  to  danger,  and 
his  failure  to  use  such  care,  or  his  own  conduct 

in  negligently  subjecting  himself  to  peril,  will  ordi- 
narily defeat  a  recovery  for  resultant  injuries,  but, 
unless  his  conduct  is  so  clearly  marked  by  a  failure 
to  use  proper  care  for  his  own  safety  that  all  reason- 
able minds  will  agree  as  to  his  imprudence,  the  ques- 
tion of  contributory  negligence  on  the  part  of  the 
injured  person  must  be  submitted  to  the  jury  in  every 
instance,  to  be  determined  as  an  issue  of  fact.  Iridic 
ana  Union  Traction  Co.  y.  Cauldwell  (1915),  59  Ind. 
App.  513,  516, 107  N.  E.  705 ;  Lake  Erie,  etc.,  R.  Co.  v, 
Oland  (1912),  49  Ind.  App.  494,  499,  97  N.  E.  543. 

It  is  the  theory  of  appellee's  complaint,  at  least  of 

the  first  two  paragraphs,  that  Helms  was  justified  in 

assuming  that  appellant 's  car  would  obey  the 

4.  municipal  ordinance  which  required  it  to  stop 
in  response  to  the  customary  signals,  and  that 

he  would  incur  no  danger  in  crossing  the  tracks  west 
of  the  stopping  place.  Decedent's  right  to  act  on 
that  assumption  is  sustained  by  the  authorities,  and 
his  further  conduct  is  to  be  considered  in  the  light 
thereof.  Indianapolis  Traction,  etc.,  Co.  v.  Hensley 
(1917),  186  Ind.  479,  115  N.  E.  934,  939;  Indiana 
Union  Tradition  Co.  v.  Cauldwell,  supra,  516. 
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The  third  paragraph  impliedly  admits  antecedent 

negligence  on  the  part  of  the  injured  man,  but  charges 

in  substance  that  appellant's  employes  might 

5.  thereafter  have  averted  the  accident  but  for 
their  negligent  and  continued  operation  of  the 

car  at  an  unlawful  rate  of  speed  and  in  violation  of 
the  municipal  ordinance.  The  sufficiency  of  the  third 
paragraph  of  complaint,  on  this  theory,  is  not  seri- 
ously challenged,  and  there  is  evidence  from  which 
the  jury  might  have  concluded  that  its  allegations  are 
well  founded.  Similarly,  there  is  evidence  which  tends 
to  sustain  each  of  the  other  paragraphs,  and,  in  that 
view  of  the  record,  the  verdict  of  the  jury  must  be 
upheld.  Our  conclusions  relative  to  the  evidence  are 
sufficient  also  to  dispose  of  appellant's  contentions 
with  reference  to  the  demurrers  to  the  complaint. 

The  remaining  questions  relate  to  the  giving  of  ap- 
pellee's instructions  Nos.  9,  10  and  11,  and  to  the 
refusal  of  appellant's  tendered  instructions 

6.  Nos.  1,  3,  4,  5,  6,  7  and  8.    In  the  preparation 
of  its  brief  appellant  has  failed  to  set  out  any 

of  the  twenty-eight  instructions  given  to  the  jury, 
except  the  three  to  which  objection  is  urged,  but  an 
examination  of  the  record  discloses  that  the  instruc- 
tions tendered  by  appellant,  in  so  far  as  they  prop- 
erly state  the  law,  were  covered  by  other  instructions 
given. 

Appellee's  instructions  Nos.  9,  10  and  11  are  not 
subjected  to  specific  criticism,  and  we  see  nothing 
which  sustains  appellant's  general  assertion  that  they 
contain  error. 

Judgment  affirmed. 
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Michigan  Central  Bailboad  Company  v.  Kosmowski. 

[No.  9,689.   sued  January  28, 1919.   Rehearing  denied  May  9, 1919.] 

L  Appeal. — Assignment  of  Errors, — Matters  Assignable. — Refusal 
to  Direct  Verdict, — Errors  assigned  on  the  refusal  of  the  trial 
court  to  direct  a  verdict  present  no  question  for  review  on  appeal. 
p.  147. 

2.  Bailboads. — Crossing  Accidents. — Complaint, — Sufficiency, — Con- 
trilmtory  Negligence. — ^In  an  action  against  a  railroad  for  injuries 
sustained  hy  the  driver  of  a  wagon  in  a  crossing  accident,  com- 
plaint containing  general  averment  of  freedom  from  fault  on  the 
part  of  plaintiff,  held  sufficient  against  the  objection  that  it 
showed  plaintiff  to  have  been  guilty  of  contributory  negligence. 
p.  153. 

3.  Bailboads.  —  Cro9«in^  Accidents.  —  Complaint.  —  Sufficiency, — 
Proximate  Cause. — ^In  an  action  against  a  railroad  company  for 
injuries  sustained  by  a  wagon  driver  in  a  crossing  accident,  com- 
plaint containing  allegation  that  plaintiff  was  injured  by  reason 
of  defendant's  negligence  in  running  its  train  in  violation  of  a 
speed  ordinance  and  in  failing  to  sound  whistle  or  bell,  held  suffi- 
cient as  against  the  objection  that  defendant's  negligence  is  not 
shown  to  be  the  proximate  cause  of  the  injury,    p.  153. 

4.  Uahsoadb. -^ Crossing  Accidents, ^-Contributory  Negligence. — 
Where  the  driver  of  a  team  and  wagon  approached  a  railroad 
crossing  at  the  speed  of  three  miles  an  hour,  but,  though  looking 
carefully,  was  unable,  because  of  the  numerous  headlights, 
switcfalights,  etc,  to  discover  a  train  approaching  at  a  speed  of 
seventy  miles  an  hour  until  his  horses  were  about  to  enter  on 
the  track,  when  he  attempted  to  stop  the  horses  and  back  them 
out  of  danger,  but  failed  because  they  suddenly  lunged  forward 
and  across  the  track,  he  was  not,  as  a  matter  of  law,  negligent. 
p.  154. 

5.  Appeal. — Review. — Refusal  to  Direct  Verdict, — In  an  action 
against  a  railroad  for  injuries  sustained  in  a  crossing  accident, 
instructions  directing  a  verdict  for  defendant  were  properly 
refused  where  it  was  clearly  established  that  the  train  at  the 
time  of  the  accident  was  running  at  a  much  greater  speed  than 
allowed  by  municipal  ordinance,  and  where,  under  the  evidence, 
the  question  of  plaintiff's  negligence  and  proximate  cause  was 
for  the  Jury.    p.  154. 

6.  Bailboads. — Crossing  Accidents. — ActUm. — Instruciions.'^tgnor- 
ing  Issues. — ^In  an  action  against  a  railroad  for  injuries  to  person 
and  property  sustained  in  a  crossing  accident,  requested  instruc- 
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tions  omitting  tlie  clement  of  injury  to  plnlutltF  and  limited  to 
the  damage  to  property  were  properly  refused,    p.  155. 

7.  Rahaoads. — Crossing  Accidents, — Contributory  Negligence. — 
Burden  of  Proof. — In  an  action  against  a  railroad  for  personal 
injuriea  sustained  in  a  crossing  accident,  plaintiff  did  not  have 
the  burden  of  showing  want  of  due  care  on  the  part  of  defendant, 
p.  155. 

8.  Railboads.  —  Crossing  Accidents.  —  Negligence.  —  Violation  of 
Speed  Ordinance. — Instructions. — ^In  an  action  against  a  railroad 
for  injuries  sustained  in  a  crossing  accident,  an  instruction  that 
the  operation  of  a  train  at  a  rate  of  speed  forbidden  by  city 
ordinance  was  '^o^dinarily"  negligence  was  properly  refused, 
since  the  violation  of  an  ordinance  is  negligence  per  se.    p.  155. 

9.  Railboads. — Crossing  Accidents. — Contributory  Negligence. — 
Instructions. — In  an  action  against  a  railroad  for  injuries  to  per- 
son and  property  sustained  in  a  railroad  crossing  accident,  an 
instruction  relating  principally  to  the  subject  of  damage  to  prop- 
erty, but  telling  the  Jury  that  plaintiff  was  required  to  prove 
tliat  the  damage  occurred  without  any  fault  or  negligence  on  his 
part,  was  correctly  refused  as  being  misleading,  the  instmction 
not  being  limited  to  a  recovery  for  personal  property,    p.  155. 

10.  Appeal. — Review. — Instructions.  —  Invited  Error.  —  Appellant 
cannot  complain  that  instructions  were  erroneous  as  not  being 
warranted  by  the  evidence,  where  such  instructions  were  invited 
by  others  on  the  same  subject  tendered  by  appellant,    p.  156. 

11.  Railboads. — Crossing  Accidents. — Action. — Evidence. — ^In  an  ac- 
tion against  a  railroad  for  injuries  sustained  in  a  crossing  acci- 
dent, evidence  that  the  engines  of  defendant  railroad  and  those 
belonging  to  another  railroad  using  the  same  track  had  both  the 
names  of  a  railroad  system  and  the  initials  of  the  railroad  to 
which  they  belonged  painted  on  them,  was  admissible  under  an 
allegation  that  such  railroads  were  being  operated  under  the 
system  named  on  defendant's  engines,    p.  150. 

From  Lake  Superior  Court ;  Virgil  S.  Reiter, 
Judge. 

Action  by  Stantislaus  Kosmowski  against  the  Mich- 
igan Central  Railroad  Company.  From  a  judgment 
for  plaintiff y  the  defendant  appeals.   Affirmed. 

Winston,  Payne,  Strawn  S  Shaw,  L.  V.  Cravens, 
Edward  W.  Everett  and  Ihach,  Oavit,  Cravens  &  Stin- 
son,  for  appellant. 

CrumpacJcer  (6  Crumpacker,  for  appellee. 
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McMahan,  J. — This  action  was  brought  by  the  ap- 
pellee to  recover  damages  for  injuries  to  his  person, 
and  to  certain  personal  property,  alleged  to  have  been 
received  on  account  of  a  collision  between  one  of  ap- 
pellant's locomotives  and  appellee's  horses  and 
wagon« 

The  complaint  originally  consisted  of  two  para- 
graphs. A  demurrer  for  want  of  facts,  filed  to  this 
complaint  as  a  whole,  was  overruled,  and  exception 
reserved  by  appellant. 

Later  appeUee  filed  an  amended  first  paragraph 
of  complaint  and  also  a  third  paragrapli  of  complaint. 
A  separate  and  several  demurrer  for  want  of  facts 
was  then  filed  to  said  amended  first  paragraph  and 
to  the  third  paragraph  of  complaint.  Answer  filed, 
trial  by  jury,  followed  by  a  verdict  for  appellee.  Mo- 
tion for  a  new  trial,  filed  by  appellant,  was  over- 
ruled,  and  was  followed  by  a  judgment  for  appellee. 

The  errors  assigned  are  six  in  number.    The  first 

and  third  are  waived.    The  fourth  and  fifth  relate 

to  the  refusal  of  the  court  to  direct  a  verdict, 

1.  and  for  that  reason  present  no  question.  The 
second  error  assigned  challenges  the  action  of 
the  court  in  overruling  appellant's  demurrers  to  each 
paragraph  of  complaint,  while  the  sixth  is  that  the 
court  erred  in  overruling  appellant's  motion  for  a 
new  trial. 

The  complaint  in  this  case  is  very  lengthy.  The 
amended  first  paragraph  alleges  that  the  appellant  is, 
and  for  years  has  been,  a  corporation  operating  a 
line  of  railway  from  Chicago,  Illinois,  to  the  city  of 
Detroit,  Michigan,  and  passing  easterly  through  the 
city  of  Hammond,  in  Lake  county,  Indiana;  that  in 
the  eastern  part  of  Hammond  it  crosses  Kennedy 
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avenue,  a  public  street,  at  right  angles;  that  about 
300  feet  west  of  said  crossing  is  a  depot,  roundhouse 
and  railroad  yards,  which  are  used  by  the  appellant 
in  conjunction  with  the  Chicago,  Indiana  and  South- 
ern Railway  Company  and  the  Indiana  Harbor  Belt 
Railroad  Company ;  that  these  three  railroad  compa- 
nies, for  more  than  five  years,  had  been  operating 
their  railroads  in  conjunction  with  each  other  under 
a  system  known  as  the  New  York  Central  Lines ;  that 
the  roundhouse  had  stalls  for  about  thirty-five  en- 
gines, with  windows  in  the  front  part  and  in  front  of 
the  engines ;  that  the  said  three  railroads  constantly 
run  engines  in  and  out  of  this  roundhouse,  night  and 
day,  and  that  in  so  doing  the  engines  throw  a  strong 
light  through  the  windows  so  they  can  be  plainly  and 
distinctly  seen  at  said  crossing  and  south  along  said 
highway  for  several  hundred  feet;  that  the  railroad 
yards  extend  westward  two  and  a  half  miles  along  the 
south  side  of  appellant's  main  line,  there  being  about 
fifty  parallel  tracks  in  said  yards  and  which  are 
used  for  switching  purposes  and  in  making  up  trains 
for  all  the  several  railroads;  that  engines  are  being 
constantly  used  in  said  yards,  and  that  the  headlights 
thereon  can  be  plainly  seen  at  said  Kennedy  avenue 
crossing  and  for  a  distance  of  a  quarter  of  a  mile 
south  thereof;  that  there  is  another  and  secondary 
railroad  yard  running  from  said  station  southwest- 
erly to  another  station  about  one  mile  and  to  the 
Chicago,  Indiana  and  Southern  Railroad;  that  there 
are  many  boarding  and  lodging  houses^  hotels  and 
repair  shops  near  said  station,  and  that  1,500  men  are 
employed  in  and  around  said  yards  and  shops ;  that 
there  is  along  the  appellant's  railroad,  and  commenc- 
ing about  200  feet  west  of  Kennedy  avenue,  at  and 


NOVEMBER  TERM,  1918.  149 

Michigan  Central  R.  Co.  v.  Kosmowski — ^70  Ind.  App.  145. 

around  said  station  and  switchyards  and  extending 
westward  two  and  a  half  miles,  a  labyrinth  of  switch 
lights,  head  lights,  signal  lights  and  semaphore  lights, 
which  constantly  reflected  their  lights  in  almost  every 
direction ;  that  the  main  line  of  the  Chicago,  Indiana 
and  Sonthem  Railroad  crossed  the  main  line  of  appel- 
lant at  an  acute  angle  at  a  point  about  500  feet  west 
of  Kennedy  avenue;  that  the  Belt  Railroad  uses  the 
main  line  of  said  Chicago,  Indiana  and  Southern  Bail- 
road  across  the  appellant  *s  line,  and  that  many  en- 
gines run  over  and  across  the  said  crossing  during 
the  night,  and  that  a  traveler  on  said  Kennedy  ave- 
nue can  scarcely  distinguish  between  a  headlight  on 
appellant 's  main  line  and  a  headlight  on  the  railroads 
crossing  appellant's  line,  or  from  the  head  lights  in 
the  switchyards,  or  from  engines  in  the  roundhouse ; 
that  Kennedy  avenue  at  that  point  had,  for  years, 
been  the  main  traveled  highway  from  Chicago,  Illi- 
nois, Whiting,  Indiana  Harbor  and  East  Chicago  to 
the  south,  and  also  was  the  only  direct  route  between 
Chicago  and  the  city  of  Gary,  and  was  much  used  by 
the  public  both  day  and  night,  and  had  been  so  used 
with  the  knowledge  of  appellant  for  more  than  five 
years;  that  appellant's  crossing  target  and  switch- 
house  is  within  500  feet  of  said  street  crossing  and  in 
plain  view  of  the  same,  and  has  for  years  been  occu- 
pied and  operated  by  appellant's  servants  both  day 
and  night;  that  no  lights  were  maintained  by  appel- 
lant or  by  the  city  of  Hammond  at  said  crossing ;  that 
when  the  headlights  shone  from  the  west,  they  lighted 
said  Kennedy  avenue  crossing  so  that  the  appellant's 
employes  in  charge  of  and  operating  the  target  at  the 
railroad  crossing  could  see  a  person,  team,  or  wagon 
approaching  from  the  south  on  Kennedy  avenue  a 
distance  of  100  feet. 
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Plaintiff  alleges  that  about  one  o'clock  at  night  he 
was  traveling  north  on  said  street  with  a  team  of 
horses  and  a  wagon,  and,  when  about  ninety  feet  south 
of  said  crossing,  he  saw  several  headlights  to  the  west 
and  southwest,  which  seemed  to  be  approaching;  that 
he  was  not  very  well  acquainted  with  the  locality,  and 
stopped  his  team  to  look  and  observe  the  surround- 
ings and  approaching  danger,  if  any;  that  some  of 
the  headlights  seemed  to  be  receding  westerly,  some 
stationary,  and  some  coming  toward  the  east;  that 
one  was  on  an  engine  attached  to  a  freight  train  that 
was  crossing  the  defendant's  main  line  on  the  Chi- 
cago, Indiana  and  Southern  track;  that  this  freight 
train  made  much  noise,  and  whistled  several  times, 
and  that  the  engines  operating  in  the  yards  occasion- 
ally whistled;  that  the  headlights  and  other  lights 
near  said  crossing  lighted  the  same  so  that  the  appel- 
lant's  railroad  could  be  plainly  seen  by  plaintiff  at 
said  crossing,  and  that  the  plaintiff's  horses  and 
wagon  could  be  plainly  seen  from  the  target  house  of 
the  appellant,  which  was  located  a  short  distance  west 
of  Kennedy  avenue;  that  said  freight  train  when 
crossing  appellant's  main  line  shut  out  the  light  and 
view  to  the  westward  thereof  along  appellant's 
tracks ;  that  appellee  looked  both  ways,  up  and  down 
the  appellant's  tracks,  but  did  not  see  nor  hear  any 
train  or  engine  or  cars  approaching  Kennedy  avenue 
crossing,  and  that  he  could  not  see  and  did  not  know 
of  the  approach  of  any,  and  believing  it  was  safe  for 
him  to  cross,  proceeded  north  along  said  street;  that 
when  he  reached  a  point  about  forty  to  forty-five 
feet  of  the  appellant's  track,  he  looked  to  the  west 
and  the  freight  train  had  not  yet  entirely  crossed  over 
appellant's  railroad,  and  that  he  then  turned  and 
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looked  east  to  see  if  any  train  was  coming  from  that 
direction,  and  that  he  could  not  see  nor  hear  any  on 
appellant's  tracks,  and  did  not  know  any  was  ap- 
proaching ;  that  while  he  was  so  looking  and  listening 
his  team  of  horses  and  wagon  in  which  he  was  riding 
was  approaching  appellant's  railroad  at  said  cross- 
ing, and  that  as  his  horses  were  about  to  enter  on  the 
said  railroad  track  he  again  looked  to  the  west  and 
saw  an  engine  and  a  train  of  cars  approaching  from 
the  west  on  appellant's  tracks,  and  which  seemed  to 
be  several  hundred  feet  away  and  coming  toward  him ; 
that  he  could  not  judge  of  its  speed  but  believed  it 
was  going  much  slower  than  it  really  was ;  that  at  this 
time  he  attempted  to  stop  his  horses  and  back  them 
out  of  danger,  but  that  they  suddenly  lunged  forward 
and  the  train  was  approaching  at  such  lightning-like 
speed  that  he  did  not  realize  his  danger  until  it  was 
on  him,  and  he  could  do  nothing  to  avert  the  danger 
and  injury,  and  that  until  the  train  got  very  near  to 
him  he  could  not  see  and  did  not  realize  that  it  was 
going  at  a  speed  of  seventy  miles  an  hour ;  that  plain- 
tiff, until  his  horses  started  with  a  lunge,  was  going  at 
a  speed  of  no  more  than  three  miles  an  hour ;  that  he 
could  not  hear  the  approach  of  the  train  on  account 
of  the  noise  of  other  engines,  etc.,  and  that  he  did 
not  and  could  not,  by  the  exercise  of  ordinary  care, 
discover  and  know  appellant's  headlight  on  the  ap- 
proaching train,  or  that  appellant 's  train  that  struck 
him  was  coming  at  such  high  speed,  but  that  he  be- 
lieved it  would  run  its  train  within  the  limits  pre- 
scribed by  the  ordinance  of  the  city  of  Hammond,  and 
according  to  the  laws  of  Indiana. 

It  is  further  alleged  that  the  appellant  did  not  ring 
the  bell  nor  sound  the  whistle  as  the  train  approached 
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the  crossing,  and  did  not  give  any  notice  of  the  ap- 
proach of  the  train;  that  appellant's  servants  in 
charge  of  said  train  could  and  did  see  plaintiff  and 
his  perilous  position,  at  a  point  when  they  were  80C 
feet  west  of  said  crossing,  and  that  the  agents  of  th€ 
appellant  in  the  target  house  500  feet  west  of  said 
crossing  could  and  did  see  him  and  his  horses  from 
the  time  he  was  100  feet  of  the  crossing  and  until  he 
was  struck,  and  that  such  agents  in  the  target  house' 
could  and  did  see  the  train  that  struck  appellee  from 
a  point  one-half  mile  west  of  said  crossing  to  the 
time  it  struck  him,  and  that  such  servants,  by  exercis- 
ing due  care,  could  have  prevented  appellee  being  in- 
jured; that  the  persons  in  charge  of  appellant's  said 
engine  and  train  saw,  or,  by  the  use  of  due  diligence, 
could  and  might  have  seen,  plaintiff  and  his  perilous 
position  and  danger  to  him  in  time  to  have  slackened 
and  slowed  down  said  engine  and  train  and  avoided 
any  injury  to  plaintiff,  but  that  they  negligently  failed 
to  do  so,  and  that  the  servants  in  said  target  house 
failed  to  use  due  diligence  in  that  behalf. 

It  is  also  alleged  that  there  was  an  ordinance  in 
force  in  the  city  of  Hammond  limiting  the  speed  of 
all  railroad  trains  to  a  speed  of  not  over  six  miles 
an  hour,  and  that  appellant  was  running  its  train  in 
violation  of  such  ordinance  by  running  it  over  seventy 
miles  an  hour,  and  that  the  injury  and  damages  com- 
plained of  would  not  have  occurred  if  appellant  had 
run  its  train  according  to  the  provisions  of  said  ordi- 
nance ;  that,  if  appellant  had  run  its  engine  and  train 
in  accordance  with  said  city  ordinance,  it  might  and 
could  have  stopped  the  same,  and  the  injury  to  plain- 
tiff and  his  property  would  not  have  occurred;  that 
the  appellant  recklessly  and  negligently  failed  to  com- 
ply with  said  ordinance  and  to  put  said  engine  and 
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cars  under  proper  control ;  that  the  said  train  struck 
the  appellee's  horses  and  wagons  and  injured  him 
and  killed  his  horses  and  damaged  his  wagon;  that 
he  was  not  guilty  of  contributory  negligence,  but  that 
the  injuries  and  damages  were  caused  wholly  on  ac- 
count of  the  negligence  of  appellant,  and  prays  judg- 
ment for  the  alleged  injuries  to  his  person  and  per- 
sonal property. 

The  third  paragraph  is,  to  all  intent  and  purpose, 
the  same  as  the  first. 

The  second  paragraph,  although  much  shorter  and 
more  concise  than  the  other  two  paragraphs,  contains 
about  the  same  allegations,  except  that  nothing  is 
alleged  as  to  the  plaintiff's  perilous  position. 

The  suflSciency  of  each  paragraph  of  the  complaint 

is  challenged  on  the  theory  that  plaintiflF  is  shown  to 

have  been  guilty  of  contributory  negligence, 

2-3.   and  because  the  negligence  of  the  appellant  is 

not  shown  to  be  the  proximate  cause  of  the 

injury.    Neither  of  these  objections  can  prevail. 

Each  paragraph  of  complaint  contains  a  general 
allegation  of  freedom  from  fault  on  the  part  of  the 
appellee,  and  that  he  was  injured  by  reason  of  the 
negligence  of  appellant  in  running  its  train  in  viola- 
tion of  the  speed  ordinance  and  in  failing  to  sound 
its  whistle  or  bell,  and  that,  in  addition  to  the  injury 
to  his  person,  his  property  was  also  injured  and  de- 
stroyed. An  allegation  of  this  character,  when  noth- 
ing is  shown  by  specific  averment  which  negatives 
or  destroys  its  effect,  has  always  been  held  suffi- 
cient in  this  state.  Baltimore,  etc.,  R.  Co.  v.  Young 
(1896),  146  Ind.  374,  45  N.  E.  479;  Delaware,  etc.,  Tel 
Co.  v.  Fleming  (1913),  53  Ind.  App.  555,  102  N.  E. 
163. 
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In  addition  to  the  foregoing  objections  the  appel- 
lant also  contends  that  the  demurrer  to  the  amended 
first  and  to  the  third  paragraphs  of  complaint  should 
have  been  sustained,  because  the  negligence  of  the 
appellant  and  the  appellee  was  concurrent,  and  also 
because  the  act  of  the  engiiieer  in  running  the  train 
in  excess  of  the  speed  ordinance  preceded  the  negli- 
gent act  of  the  appellee  in  getting  in  a  perilous  posi- 
tion. 

In  so  far  as  the  additional  objections  are  concerned, 
it  is  suflScient  reply  to  say  that  neither  of  these  para- 
graphs disclose  such  a  state  of  facts  that  the 

4.  court  can  say,  as  a  matter  of  law,  that  the  ap- 
pellee was  negligent,  and  this  is  true  whether 

the  rule  of  the  last  clear  chance  is  invoked  or  not. 

The  demurrer  to  each  paragraph  was  properly 
overruled. 

Error  has  been  assigned  in  refusing  to  give  the 

jury  certain  instructions  requested  by  appellant  and 

in  giving  certain  others  on  the  court  *s  own 

5.  motion.    Instruction  No.  1,  tendered,  directed 
a  general  verdict  for  appellant,  while  Nos.  2 

and  3  directed  a  verdict  to  appellant  on  the  amended 
first  and  on  the  second  paragraphs  of  complaint. 

The  violation  of  the  speed  ordinance  was  clearly 
established  by  the  evidence.  The  engineer  and  fire- 
man on  the  train  both  testified  that  the  train,  at  the 
time  of  the  accidefit,  was, running  five  or  six  times  as 
fast  as  w^as  authorized  by  the  ordinance,  and  under 
the  evidence  the  negligence  of  the  appellee  and  the 
proximate  cause  was  a  question  for  the  jury.  The 
court  correctly  refused  to  give  instructions  Nos.  1, 
2  and  3. 

Instructions  Nos.  7  and  46,  tendered,  were  to  the 
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effect  that  before  plaintiff  could  recover  it  must  ap- 
pear from  the  evidence :  First,  that  the  def end- 

6.  ant  was  negligent  in  some  one  or  more  particu- 
lars alleged  in  the  complaint ;  second,  that  such 

negligence  wholly  caused  the  accident;  third,  that 
plaintiff  was  not  guilty  of  contributory  negligence; 
fourth,  that  the  plaintiff  suffered  damages  to  his 
property  by  reason  of  the  negligence  of  defendant, 
and  that  the  burden  was  on  plaintiff  as  to  all  of  said 
matters,  and,  if  any  one  or  more  of  said  things  is  not 
shown  by  the  evidence,  the  verdict  must  be  for  the 
defendant.  These  instructions  omitted  the  element  of 
injury  to  the  plaintiff,  and  were  limited  to  damage 
to  his  property,  and  were  properly  refused.  Had  they 
been  confined  to  the  second  paragraph  of  complaint,  a 
different  question  would  be  presented.  The  burden 
of  showing  want  of  care  did  not  rest  with  the 

7.  plaintiff,  in  so  far  as  the  question  of  injury  to 
his  person  was  concerned.  Instruction  No.  10, 
tendered,  told  the  jury  that  a  rate  of  speed  f  or- 

8.  bidden  by  a  city  ordinance  was  ordinarily  neg- 
ligence, and  that  such  negligence  would  not  ex- 
cuse a  person  who  assumes  the  risk  of  crossing  in 
front  of  a  train  which  he  knows  is  approaching.  The 
violation  of  such  an  ordinance  is  negligence  per  se. 
This  instruction  was  properly  refused  for  that  reason, 
if  not  for  the  further  reason  that  it  omitted  the  ele- 
ment of  reasonable  care  on  the  part  of  the  plaintiff. 
Instruction  No.  11,  given  by  the  court,  correctly  in- 
structed the  jury  on  this  subject. 

Instruction  No.  12,  tendered  by  appellant,  is  mis- 
leading.   The  general  subject  covered  by  it  is  injury 
to  property,  yet  the  jury  is  told  in  one  part  of 

9.  it  that,  "before  he  (plaintiff)  can  recover  on 
account  of  injuries  at  a  railroad  crossing,  he 
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must  prove,  by  a  preponderance  of  evidence,  that  the 
damage  occurred  without  any  fault  or  negligence  on 
his  part. ' '  This  instruction,  not  being  limited  to  per- 
sonal property,  was  correctly  refused.  The  court 
fully  and  correctly  covered  this  subject  in  the  instruc- 
tions given. 

The  appellant  urges  that  instruction  No.  33  should 
have  been  given  on  the  theory  that  the  target  operator 
was  not  working  for  appellant,  and  therefore  owed 
appellee  no  duty.  This  target  man  was  called  as  a 
witness,  and  testified  that  he  was  working  for  all 
three  of  the  railroads  at  the  time  of  the  accident.  We 
have  examined  all  instructions  which  appellant  claims 
should  have  been  given,  and  do  not  find  any  reversible 
error. 

We  have  carefully  examined  all  the  instructions 
given  by  the  court  to  which  any  objection  is  made, 
and  think  they  correctly  state  the  law,  and  we  see 
no  objection  to  any  of  them. 

Objection  is  made  to  the  giving  of  instructions  Nos. 

6  and  14,  on  the  ground  that  there  was  no  evidence 

introduced  which  authorized  the  court  in  sub- 

10.  naittihg  the  doctrine  of  the  last  clear  chance  to 
the  jury.    Appellant,  in  tendering  its  instruc- 

tion  No.  26,  invited  the  court  to  instruct  on  this  doc- 
trine, and  is  therefore  not  in  a  position  to  complain. 
Terre  Haute,  etc.,  Traction  Co.  v.  Frischman  (1914), 
57  Ind.  App.  452, 107  N.  E.  296. 

The  only  other  assignment  of  error  is  that  the 

court  erred  in  permitting  witness  Murden  to  testify 

that  the  engines  of  the  Michigan  Central  and 

11.  the  Chicago,  Indiana  and  Southern  Railroad 
Companies  both  had  the  words  **New  York 

Dentral  Lines''  on  them,  and  that  the  Michigan  Cen- 


' 
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tral  engines  also  had  the  letters  *'M.  C'  on  them, 
and  the  other  company's  engines  had  the  letters 
"C.  I.  &  S/*  on  themu  It  will  be  remembered  that  the 
complaint  alleged  that  the  railroads  mentioned  were 
being  operated  under  a  system  known  as  the  New 
York  Central  Lines.  This  evidence  was  proper;  the 
weight  of  it  was  for  the  jury.  We  find  no  reversible 
error  in  the  record. 
Judgment  affirmed. 


MrxciE  Foundry  and  Machine  Company  v.  Thomp- 
son. 

[No.  10,497.     Filed  May  9,  1919.] 

1.  Masteb  and  Servant. — Workmen's  Compensation  Act, — Inde- 
pendent Contractor. — Employe, — ^A  worker  engaged  by  a  foundry 
company  to  unload. coke  from  freight  cars  for  a  stipulated  sum 
per  ton  was  an  employe  and  not  an  independent  contractor,  where 
there  was  no  contract  fixing  the  number  of  cars  to  be  unloade<l 
or  the  period  of  time  he  was  to  be  so  employed,  and  he  could 
cease  labor  at  any  time  without  Incurring  liability  or  could  be 
discharged  without  being  entitled  to  damages,    p.  159. 

2.  Master  and  Sisvant. — Workmen's  Compensation  Act, — Findings 
of  Industrial  Board, — Sufflciency  to  Sustain  Award, — In  a  pro- 
ceeding under  the  Workmen's  Compensation  Act  (Acts  1915  p.  392, 
180201  ei  seq.  Bums'  Supp.  1918)  the  Industrial  Board  must  find 
as  a  legal  basis  for  an  award  that  claimant  was  an  employe,  that 
he  received  an  injury  by  accident,  that  the  accident  arose  out  of 
and  in  course  of  the  employment,  the  character  and  extent  of  the 
Injury,  and  claimant's  average  weekly  wage,  and  a  finding  of 
facts  falling  to  show  that  the  Injury  complained  of,  and  upon 
which  an  award  is  based,  arose  out  of  the  employment  Is  insufB- 
clent  to  sustain  such  award,    p.  161. 

From  the  Industrial  Board  of  Indiana. 

Proceedings  for  compensation  under  the  Work- 
men's   Compensation    Act    by    Joshua    Thompson 
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against  the  Muncie  Foundry  and  Machine  Company. 
From  an  award  for  applicant,  the  defendant  appeals. 
Reversed. 

Joseph  W,  Hutchinson,  for  appellant. 
Cromer  £  Long,  for  appellee. 

Enloe,  J. — The  record  in  this  case  discloses  that 
on  July  8, 1918,  the  appellee  began  working  for  appel- 
lant, at  its  plant  in  Muncie,  Indiana,  unloading  coke 
from  the  freight  cars  in  which  it  was  shipped  to  the 
plant  into  the  '^bins'^  of  appellant  at  said  plant;  that 
this  coke  was  shoveled  from  the  car  into  the  hop- 
per of  a  conveyor,  by  which  it  was  carried  and 
dumped  into  the  bins;  that  appellee  was  working 
under  an  agreement  at  the  time  of  his  injury,  by 
which  he  was  to  receive  as  compensation  for  his  labor 
forty  cents  per  ton  for  the  coke  unloaded ;  that  prior 
to  the  time  of  receiving  the  injury  complained  of  he 
had  been  assisted  in  unloading  said  coke  by  two  other 
persons,  one  of  whom  assisted  in  unloading  two  cars, 
and  the  other  person  assisted  on  one  car ;  that  appel- 
lee had  been  doing  this  work  without  any  help  or 
assistance  from  any  other  person  for  several  days 
before  he  was  injured;  that  on  July  19,  1918,  appel- 
lee was  at  the  plant  of  appellant  unloading  a  car  of 
coke,  and  while  so  at  work,  he  observed  that  the  con- 
veyor had  stopped,  and,  thinking  it  had  become 
clogged,  thereby  causing  it  to  stop,  h<3  opened  a  door 
thereon  to  investigate  the  matter;  he  found  some 
pieces  of  coke  on  the  belt,  and,  in  attempting  to  re- 
move them,  his  hand  was  caught,  and  he  was  injured ; 
that  as  a  result  of  the  injury  he  lost  the  thimib  on 
his  right  hand  by  amputation;  the  crushing  of  the 
bones  of  the  hand,  and  a  lasceration  of  the  tendons 
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and  soft  tissues  thereof,  all  of  which  resulted,  as 
found  by  the  Industrial  Board,  in  a  '*75  per  cent, 
impairment  of  the  natural  use  and  function  of  the 
whole  right  hand*';  that  the  average  weekly  wage 
of  the  appellee  was  in  excess  of  $24.  The  Industrial 
Board  further  found  ''that  the  plaintiff's  injury  was 
not  due  to  any  wilful  misconduct  upon  his  part,  and 
was  not  in  violation  of  any  specific  instruction  given 
to  him  by  the  defendant. ' ' 

A  hearing  was  first  had  before  one  member  of  the 
board,  and  afterwards,  on  due  application  by  appel- 
lant for  review  of  the  proceeding,  a  review  was  had 
by  the  full  board,  and  on  such  hearing  the  board 
awarded  compensation  to  appellee  at  the  rate  of 
$13.20  per  week,  for  112 14  weeks,  beginning  July  28, 
1918,  and  from  that  award  this  appeal  is  prosecuted. 

The  error  assigned  is  that  the  award  of  the  full 
board  in  said  cause  is  contrary  to  law. 

Under  this  assignment  the  appellant  urges  three 
propositions,  viz. :  (1)  ''The  finding  of  the  full  board 
is  not  sustained  by  sufficient  evidence.  The  specific 
point  to  which  we.  call  the  court's  attention  is  that 
the  full  board  found  that  appellee  was  in  the  employ- 
ment of  appellant,  whereas  in  truth  and  in  fact  he 
was  not  an  employe  of  appellant  but  an  independent 
contractor. ' ' 

With  this  contention  we  cannot  agree.  It  is  fre- 
quently said  in  the  cases  that  "to  draw  the  distinc- 
tion between  independent  contractors  and  serv- 

1.  ants  is  often  difficult  and  the  rules  which  courts 
have  undertaken  to  lay  down  on  this  subject 
are  not  always  simple  of  application.*'  See  "Inde- 
pendent Contractor,"  4  Words  and  Phrases  3542. 
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What  contract,  as  an  independent  contractor,  did 
the  appellee  have  with  appellant!  How  many  cars 
must  he  unload  at  forty  cents  per  ton  before  his  con- 
tract would  be  completed?  Or,  during  what  period 
of  time  was  he,  under  his  contract,  to  unload  cars  for 
appellant!  As  to  each  of  these  questions  there  is  no 
answer  found  in  this  record  favorable  to  appellant. 

Contracts  are  entered  into  for  the  purpose  of  ac- 
quiring rights  on  the  one  hand,  and  imposing  obUga- 
tions  on  the  other.  Could  appellee,  under  the  evi- 
dence in  this  case,  as  shown  in  this  record,  have  quit 
work  at  any  time,  without  incurring  any  legal  liability 
to  appellant!  Could  appellant  at  any  time  discharge 
the  appellee  without  incurring  any  legal  liability  to 
him  to  respond  in  damages  for  breach  of  the  alleged 
contract?  To  these  questions,  upon  the  record  be- 
fore  us,  we  answer  that  there  could  be  no  such  lia- 
bility. The  appellee  could  cease  labor  for  appellant 
at  any  time  he  chose,  and  appellant  had  the  right  to 
discharge  him  at  any  time  it  chose.  Appellee's  pay, 
instead  of  being  measured  by  the  hour,  day,  week,  or 
month,  was  by  this  contract,  to  be  measured  by  the 
ton  of  coke  unloaded,  but  he  was  none  the  less  a 
laborer,  in  the  employ  of  the  appellant,  doing  appel- 
lant's work,  at  the  time  he  received  the  injury  in 
question. 

Appellant  next  insists  that  the  facts  found  are  not 
suJBScient  to  sustain  the  award,  because:  (1)  There 
is  no  finding  that  the  appellee  was  in  the  course  of 
his  employment  at  the  time  he  received  the  injury 
upon  which  the  award  is  based;  and  (2)  there  is  no 
finding  of  facts  which  shows  that  the  injury  com- 
plained of,  and  upon  which  the  award  is  based,  arose 
"out  of  the  employment. 
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This  contention  is  well  taken.     The  board  is,  by 

the  statute,  required  to  find  the  facts  upon  which  it 

bases  an  award.    There  is  not,  in  this  case,  any 

2.  general  finding  that  the  injury  sustained  by 
him  was  received  by  accident  arising  out  of  and 
in  the  course  of  the  employment  as  servant  of  ap- 
pellant. 

In  cases  of  this  character  there  are  five  facts  which 
must  be  found  as  a  legal  basis  for  an  award  of  com- 
pensation, viz.:  (1)  That  claimant  was  an  employe. 
(2)  That  he  received  an  injury  by  accident.  (3)  That 
the  accident  arose  out  of  and  in  the  course  of  the 
employment.  (4)  The  character  and  extent  of  such 
injury.    (5)  Claimant's  average  weekly  wage. 

The  cases  of  Inland  Steel  Co.  v.  Lambert  (1917),  66 
Ind.  App.  246,'  118  N.  E.  162,  and  Retmier  v.  Cruse 
(1918),  67  Ind.  App.  192,  119  N.  E.  32,  in  so  far  as 
they  each  are  at  variance  with  the  views  herein  ex- 
pressed as  to  the  findings  to  be  made  by  said  board, 
are  hereby  disapproved. 

For  the  failure  of  the  board  to  find  the  facts  neces- 
sary to  sustain  its  award,  this  cause  is  reversed,  and 
remanded  to  said  Industrial  Board,  with  directions 
to  restate  its  findings  of  fact,  and  for  further  pro- 
ceedings not  in  conflict  herewith. 

Award  is  reversed. 


Deep  Vein  Coal  Company  v.  Ward,  Administratrix. 

[No.  9J54.    Filed  May  9,  1919.] 

1.  AppeaIm — Review, — Rulinff  on  Demurrer, — Scope  of  Reviet€, — 
Statute,— Vndev  |344,  cl.  6,  Burns  1914,  Acts  1911  p.  145,  objec- 
tions to  the  sufficiency  of  the  complaint  presented  in  appellant's 
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brief,  but  not  specified  in  tlie  memorandum  filed  with  the  demur- 
rer, cannot  be  considered  on  appeal,    p.  164. 

2.  Tbial. — Incomplete  Instructi07i8, — Duty  to  Request  Proper  In- 
structions.— In  an  action  for  personal  injuries,  an  instruction  that 
it  was  not  necessary  for  plaintiif  to  prove  any  immaterial  allega- 
tions of  the  complaint,  although  incomplete,  is  not  reversible 
error,  it  being  defendant's  duty  in  such  case  to  present  and 
request  an  instruction  cori*ectly  stating  the  issues,    p.  164. 

3.  Masi'EB  and  Servant. — Injuries  to  Servant. — Employers'  lAahil- 
ity  Act. — Applicability. -^Instructions, — In  an  action  for  the  death 
of  a  servant  based  on  tlie  Employers'  Liability  Act  (Acts  1911 
p.  145,  §8020a  et  seq.  Bums  1914),  an  instruction  that  the  act 
applied,  if  defendant  was  employing  five  or  more  men  in  its 
business,  was  not  (Object  to  the  objection  that  it  informed  the 
jury  that  the  employment  of  five  or  more  men  was  the  only  pre- 
requisite to  the  application  of  the  act,  where  the  uncontradicted 
evidence  showed  that  defendant  was  operating  a  large  coal  mine, 
and  employed  more  than  250  men  in  the  mining  and  marketing 
of  its  coal,  and  other  instructions  informed  the  jury  that  there 
could  be  no  recovery  under  the  act  unless  it  was  shown  by  a  pre- 
ponderance of  the  evidence  that  the  employe  met  his  death  as  a 
result  of  defendant's  negligence,  as  charged  in  the  complaint 
p.  164. 

4.  Appeal. — Review. — Refusal  of  Instructions. — The  refusal  of  re- 
quested instructions,  even  though  they  state  the  law  correctly,  is 
not  error,  where  they  were  covered  by  others  given  by  the  court 
p.  166. 

5.  Trial. — Misconduct  of  Counsel. — Improper  Argument. — Where 
appellee*s  counsel  made  statements  outside  of  the  evidence  in 
his  closing  argument  to  the  jury,  but  the  record  shows  that  the 
alleged  objectionable  statement  was  made  in  response  to  remarks 
equally  as  objectionable  made  by  appellant's  counsel,  such  mis- 
conduct is  not  reversible  error,    p.  166. 

0.  Appeal. — Review. — Intervening  Errors. — Correct  Result. — Affirmr' 
ance. — Statutes. — Where  there  is  evidence  to  support  every  mate- 
rial averment  of  the  complaint,  and  it  fully  appears  from  the 
record  that  the  cause  was  fairly  tried  and  a  correct  result 
reached,  the  judgment  will  be  affirmed  under  i|407,  700  Burns 
1914,  §8398/658  R.  S.  1881,  rejrardless  of  error,  if  any,  in  the 
admission  and  rejection  of  evidence,    p.  166. 

From  Vi^o  Superior  Court ;  Fred  JV.  Beal,  Judge. 

Action  by  Anna  E.  Ward,  administratrix  of  the 
estate  of  William  Ward,  deceased,  against  the  Deep 
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Vein  Coal  Company.    From  a  judgment  for  plaintiflf, 
the  defendant  appeals.    Affirmed. 

Charles  C.  WhitlocJc,  Albert  B.  Owens,  Presley  0. 
Colliver,  W.  B.  Hess  and  Charles  Hellison,  for  appel- 
lant. 

Foley  (&  0*  Mar  ay  Walker  &  Blankenbaker .  smd 
Thofnas  J.  Boach,  for  appellee. 

Kemy,  J. — On  July  12,  1911,  appellee's  decedent, 
William  Ward,  was  in  the  employ  of  the  Deep  Vein 
Coal  Company,  appellant  herein,  in  the  operation  of 
what  is  known  as  a  cutting  machine.  The  machine 
was  run  by  electric  power,  and  was  used  to  cut  under 
the  face  of  the  coal  in  the  mine  so  as  to  expedite  the 
removal  of  the  coal.  While  appellee's  decedent  and 
a  helper  were  in  the  line  of  their  emplojoneiit  operat- 
ing said  machine,  at  a  point  in  the  mine  as  directed  by 
chalk  marks  placed  there  by  appellant,  a  large  piece 
of  rock  or  slate,  forming  the  roof  of  the  mine  at  said 
point,  fell,  instantly  killing  said  decedent.  This  ac- 
tion is  to  recover  for  the  death  of  said  employe  which 
it  is  claimed  resulted  from  appellant's  negligence. 
The  complaint  is  based  upon  the  Employers '  Liability 
Act  of  1911.  Acts  1911  p.  145,  §80201  et  seq.  Burns 
1914.  Separate  demurrers  to  the  three  paragraphs 
of  complaint  were  overruled,  and  the  issues  joined  by 
appellant's  answer  in  denial.  A  trial  by  jury  resulted 
in  a  verdict  for  appellee  for  $3,000.  The  alleged  er- 
rors relied  on  for  reversal  are :  (1)  The  action  of  the 
trial  court  in  overruling  the  separate  demurrers  to 
the  several  paragraphs  of  the  complaint;  and  (2)  the 
overruling  of  the  motion  for  a  new  trial. 

The  objections  to  the  complaint  which  are  presented 
by  appellant  in  its  brief  were  not  specified  in  its 
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memorandum  filed  with  the  demurrers,  and 

1.  therefore  cannot  be  considered  on  appeal.  ^344, 
cl.  6,  Burns  1914,  §339  E.  S.  1881 ;  Jackson  Hill 

Coal  Co.  V.  Van^Hentenryck  (1918),  69  Ind.  App.  142, 
120  N.  E.  664. 

Error  is  predicated  upon  the  action  of  the  court  in 
giving  to  the  jury  on  its  own  motion  instruction  No.  1, 
also  on  the  giving  of  twenty-one  several  instructions 
at  the  request  of  appellee,  and  on  the  refusal  of  the 
court  to  give  twelve  several  instructions  tendered  by 
appellant. 

Instruction  No.  1  given  by  the  court  on  its  own 

motion  told  the  jury  *  *  that  it  is  not  necessary  for  the 

plaintiff  in  order  to  recover  to  prove  any  im- 

2.  material  allegations  of  the  complaint. '*     The 
instruction  in  the  form  given  is  incomplete, 

but  incompleteness  in  an  instruction  presents  no  re- 
versible error.  Appellant  should  have  presented,  and 
requested  the  court  to  give,  an  instruction  correctly 
stating  the  issues.  Vandalia  Coal  Co.  v.  Coakley 
(1916),  184  Ind.  661,  111  N.  E.  A2&',  Jackson  Bill  Coal 
Co.  V.  Van  Hentenryck,  supra. 

Ihstruction  No.  8,  given  by  the  court  at  appellee's 

request,  to  which  objection  is  specially  urged,  is  as 

follows:    *'I  instruct  you  that  if  you  find  that 

3.  the  Deep  Vein  Coal  Company  was  employing 
five  or  more  men  on  July  12, 1911,  in  its  alleged 

business  of  coal  mining,  the  provisions  of  the  Employ- 
ers'  Liability  Act  of  1911,  applies  to  this  case." 

It  is  urged  that  by  this  instruction  the  jury  were 
told  that  the  only  prerequisite  to  the  application  of 
the  Employers'  Liability  Act,  supra,  to  the  case  was 
the  employment  of  five  or  more  men  on  the  day  of 
the  accident  without  regard  to  whether  the  appellant 
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was  engaged  in  business,  trade,  or  commerce,  as  re- 
quired by  the  act,  and  without  regard  to  whether  dece- 
dent's  death  resulted  in  whole  or  in  part  from  the 
negligence  of  appellant  or  its  representatives,  or  by- 
reason  of  any  defect,  mismanagement,  or  insufficiency 
due  to  its  negligence.  There  was  no  reversible  error 
in  the  giving  of  this  instruction.  The  uncontradicted 
evidence  shows  that  at  the  time  in  controversy  appel- 
lant was  operating  a  large  coal  mine,  and  had  in  its 
employ  in  the  mining  and  marketing  of  its  coal  em- 
ployes to  the  number  of  250  or  more ;  and  by  other 
instructions  the  jury  were  fully  informed  that  under 
the  Employers '  Liability  Act  there  could  be  no  recov- 
ery, unless  it  was  shown  by  a  preponderance  of  the 
evidence  that  appellee's  decedent  met  his  death  as  a 
result  of  appellant's  negligence  as  averred  in  the 
complaint.  In  fact,  the  court  read  to  the  jury,  as  a 
part  of  his  instructions,  §§1,  2  and  3  of  the  Employ- 
ers' Liability  Act,  supra.  The  jury  could  not  have 
been  misled  by  the  instruction. 

Objection  is  made  to  instruction  No.  31,  given  by 
the  court  at  appellee's  request.  This  instruction  told 
the  jury  that,  if  they  found  from  the  evidence  that 
appellant  company  had  in  its  employ  certain  day  men 
whose  duties  were  to  remove  loose  slate  and  other 
material  from  the  roof  of  that  part  of  the  mine  where 
appellee 's  decedent  was  required  to  work,  and  where 
he  lost  his  life,  and  that  such  men  were  in  its  employ 
at  the  time  of,  and  immediately  before,  the  accident, 
then  the  negligence  of  such  day  men  was  the  negli- 
gence of  appellant  company.  .  It  is  the  contention  of 
appellant  that  the  complaint  proceeds  upon  the  theory 
that  the  only  negligence  charged  is  the  negligence  of 
the  mine  boss,  and  that  it  was  error  to  charge  the 
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jury  that  appellee  could  recover  if  the  evidence 
showed  that  the  negligence  was  that  of  fellow  serv- 
ants. Appellant  would  give  to  the  complaint  too  nar- 
row a  construction.  Each  paragraph  proceeds  upon 
the  theory  that  the  negligence  charged  was  the  neg- 
ligence of  appellant.  The  instruction  is  within  the 
issues,  and  the  giving  of  it  was  not  error. 

We  have  examined  the  other  instructions  of  which 

complaint  is  made ;  also  all  instructions  tendered  by 

appellant,  and  which  were  by  the  court  refused. 

4.  The  requested  instructions  which  stated  the 
law  correctly  were  covered  by  others  given  by 

the  court.  The  instructions  given  by  the  court  when 
taken  as  a  whole  fairly  state  the  law  of  the  case. 

It  is  claimed  by  appellant  that  a  new  trial  should 
have  been  granted  on  the  ground  that  appellee 's  coun- 
sel was  guilty  of  misconduct  in  making  a  state- 

5.  ment  outside  the  evidence  in  his  closing  argu- 
ment to  the  jury.    It  appears  from  the  record 

that  the  alleged  objectionable  statement  was  made  in 
response  to  remarks  equally  objectionable  which  had 
been  made  by  appellant's  counsel.  Misconduct  aris- 
ing under  such  circumstances  is  not  reversible  error. 
Haskell,  etc.,  Car  Co.  v.  Tinifn  (1919),  (Ind.  App.) 
122  N.  E.  788. 

Appellant  asserts  that  the  verdict  of  the  jury  is  not 

sustained  by  sufficient  evidence,  and  also  complains  of 

numerous  rulings  of  the  trial  court  as  to  the 

6.  admission  and  exclusion  of  evidence.    We  have 
carefully  examined  the  evidence,  and,  inasmuch 

as  there  is  evidence  to  support  every  material  aver- 
ment of  the  complaint,  and  since  it  fully  appears 
from  the  record  that  the  cause  had  been  fairly  tried 
and  a  correct  result  reached,  no  good  purpose  would 
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be  subserved  by  extending  this  opinion  to  discuss 
ia  detail  the  many  rulings  of  the  court  on  the  admis- 
sion and  rejection  of  evidence.  Even  though  we 
should  find  errors,  they  would  have  to  be  disregarded. 
Harris  v.  Randolph  County  Bank  (1901),  157  Ind.  120, 
138,  60  N.  E.  1025.  No  rule  of  law  is  more  important, 
and  none  is  more  binding  on  this  court,  than  the  rule 
fixed  by  the  correct  result  statutes  (§§407,  700  Burns 
1914,  §§398,  658  R.  S.  1881),  which  requires  an  affirm- 
ance if  it  appears  from  the  record  that  the  decision 
of  the  trial  court  has  resulted  in  substantial  justice. 
We  find  no  reversible  error.    Judgment  affirmed. 


Ewart  v.  Ewaet  et  al. 

[No.  10371.    Filed  May  9,  1919.] 

1.  WnjUB. — Construction, — Intention. — ^In  constming  a  wiU,  the 
primary  purpose  of^  the  court  is  to  determine,  if  possible,  the 
intention  of  the  tesflttor  as  expressed  therein,  and  to  give  effect 
thereto,    p.  170. 

2.  Wills. — Construction. — Intention. — Consideration  as  a  Whole. — 
In  determining  the  testator's  intention,  isolated  statements  or  sep- 
arate clauses  and  provisions  of  a  will  should  not  be  considered 
alone,  but  the  whole  will  should  be  taken  together,  and  each  part 
construed  with  relation  to  the  language  used  in  other  parts  and 
effect  given  to  the  general  intention  thereby  ascertained,    p.  170. 

3.  Wnxs. — Construction,— Estate  Devised.— Devise  with  Power  to 
Sell. — A  devise  of  real  estate  to  a  testator's  son,  "to  have  and  to 
hold  forever  with  the  power  to  sell  the  same  and  invest  the 
proceeds  In  such  other  property,  real  or  personal,  as  he  may 
deem  best,*'  subject  to  the  life  estate  of  testator's  widow,  creates 
a  fee,  regardless  of  a  repugnant  devise  over  to  testator's  grand- 
children after  the  son's  death,    p.  171. 

From  Huntington  Circuit  Court ;  Samuel  E.  Cook, 
Judge. 
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Action  by  Daniel  Oliver  Ewart  against  Anna  B. 
Ewart  and  others.  From  a  judgment  for  plaintiff, 
the  defendant  named  appeals.    Affirmed. 

J.  W.  Moffett,  for  appellant. 

Cline  (&  Cline  and  Hemphill  <&  Roselip,  for  appellee. 

Nichols,  J. — ^Appellee  David  Oliver  Ewart  filed  his 
complaint  in  the  Huntington  Circuit  Court  against 
his  coappellees  and  the  appellant  to  quiet  the  title  to 
an  eighty-acre  tract  of  land  in  Huntington  county. 
The  defendants,  including  the  appellant,  answered 
separately  in  general  denial.  There  was  a  trial,  which 
resulted  in  special  findings  of  fact,  and  conclusion  of 
law  in  favor  of  appellee  David  Oliver  Ewart.  Appel- 
lant duly  excepted  to  the  conclusion  of  law,  and,  after 
motion  for  a  new  trial,  which  was  overruled,  judg- 
ment was  entered  in  favor  of  appellee  David  Oliver 
Ewart,  quieting  the  title  to  said  real  estate  in  him- 
in  fee  simple.  From  this  judgment  this  appeal  is 
prosecuted. 

The  only  error  relied  upon  for  reversal  is  that  the 
court  erred  in  its  conclusion  of  law  rendered  upon  the 
special  findings  of  facts. 

The  substance  of  the  special  findings,  so  far  as 
they  concern  this  opinion,  is  as  follows:  Mahlon  D. 
Ewart  died  testate  December  30,  1892,  and  his  will 
was  probated  January  9, 1893.  It  contains  provisions 
as  follows :  Item  1.  Direction  for  the  payment  of  his 
debts.  Item  2.  A  devise  and  bequest  of  all  his  estate 
real  and  personal  to  his  wife,  Thalia  T.  Ewart,  dur- 
ing her  natural  life.  Item  3.  A  bequest  to  Samuel 
DeHaven  of  $300,  Item  4.  A  bequest  to  Caroline  Lan- 
tis  of  $300.  Item  5.  A  bequest  to  Albert  DeHaven  of 
$300.     Item  6.  A  devise  to  appellee  David  Oliver 
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Ewart  of  the  real  estate  in  controversy,  situate  in 
Huntington  county,  Indiana,  *Ho  have  and  to  hold 
forever  with  the  power  to  sell  the  same  and  invest  the 
proceeds  in  such  other  property,  real  or  personal, 
as  he  may  deem  best,^*  subject  to  the  life  estate  of 
testator  ^s  wife,  Thalia  T.  Ewart,  *^and  after  the  death 
of  my  dear  son,  David  Oliver,  I  will  and  bequeath 
the  real  estate  herein  in  this  item  to  my  grandchil- 
dren, Verney  Ewart,  Alaska  Ewart,  Lloyd  Ewart, 
and  Emerson  Ewart,  equally  and  should  my  son 
David  Oliver  Ewart  sell  the  real  estate  in  this  item 
bequeathed,  he  shall  be  deemed  a  trustee  of  the  fund 
therefrom  derived  to  this  extent,  that  on  his  death 
whatever  of  the  same  is  remaining  shall  descend  to 
my  grandchildren  as  herein  provided,  to  wit :  Verney 
Ewart,  Alaska  Ewart,  Lloyd  Ewart  and  Emerson 
Ewart. ' '  Item  7.  A  devise  to  Theodore  Ewart,  simi- 
lar to  the  one  in  item  6. 

Under  item  6  of  the  will  aforesaid,  appellee  David 
Oliver  Ewart  claims  title  to  the  real  estate  in  con- 
troversy in  fee  simple.  He  moved  onto  said  land  in 
the  year  1892,  and  has  since  continued  to  occupy  it  in 
person,  or  by  his  son  Alaska  as  tenant,  and  has  never 
sold  it.  Thalia  T.  Ewart,  widow,  died  August  26, 
1899.  ** Emerson*^  Ewart  named  in  item  6  should  be 
Emmet  B.  Ewart.  He  was  a  son  of  appellee  David 
Oliver  Ewart,  and  died  August  12, 1914,  testate,  leav- 
ing his  widow,  the  appellant,  but  leaving  no  children. 
The  will  of  Emmet  B.  Ewart  gives  $500  and  one-third 
of  his  real  estate  to  his  widow,  appellant  herein. 
Appellees  Alaska  Ewart,  Lloyd  Ewart,  and  Verney 
V.  Will  (formerly  Ewart)  are  the  children  of  appel- 
lee David  Oliver  Ewart,  and  are  the  same  persons 
mentioned  in  item  6  of  the  will  of  Mahlon  D.  Ewart, 
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and  the  appellant  is  the  widow  and  only  heir  at  law 
of  the  said  Emmet  B.  Ewart,  and  is  the  same  person 
named  in  his  will  by  that  name.  Appellees  Alaska 
Ewart,  Lloyd  Ewart,  and  Verney  V.  Will  claimed 
an  interest  in  said  real  estate  through  the  will  of 
Mahlon  D.  Ewart,  and  from  no  other  source,  but  are 
not  prosecuting  an  appeal,  and  appellant  claims  a  fee- 
simple  title  to  one-twelfth  of  said  real  estate  through 
the  will  of  her  said  husband,  Emmet  B.  Ewart,  and 
through  the  will  of  said  Mahlon  D.  Ewart,  and  from 
no  other  source,  and  further  claims  that  appellee 
David  Oliver  Ewart  has  only  a  life  estate  in  said  real 
estate.  The  liens  created  by  items  3,  4,  and  5  have 
been  fully  paid  and  discharged. 

Upon  the  foregoing  facts  the  court  stated  the  fol- 
lowing conclusion  of  law:  **(1)  The  law  is  with  the 
plaintiff,  and  that  he  is  the  owner  of  said  real  estate 
in  fee  simple,  and  his  title  should  be  quieted  in  him 
as  against  all  the  other  defendants.  Dated  this  30th 
dayof  June,  1916.'' 

The  controlling  question  in  this  case  is  the  nature 

of  the  estate  devised  to  appellee  David  Oliver  Ewart 

by  the  last  will  and  testament  of  his  father, 

1.  Mahlon  D.  Ewart,  and  to  determine  this  it  is 
necessary  to  construe  the  will  of  said  Mahlon 
D.  Ewart,  especially  item  6  thereof.    In  per- 

2.  forming  this  duty,  it'  should  be  the  primary 
purpose  of  the  court  to  determine,  if  possible, 

the  intention  of  the  testator  as  expressed  in  his  will, 
and  to  give  effect  thereto.  In  determining  this  inten- 
tion, isolated  statements  or  separate  clauses  and  pro- 
visions should  not  be  considered  alone,  but  the  whole 
will  should  be  taken  together,  and  each  part  be  con- 
strued with  relation  to  the  language  used  in  other 
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parts,  and  effect  given  to  the  general  intention  there- 
by ascertained.  40  Cyc  1414,  and  cases  there  cited. 
Hayes  v.  Martz  (1910),  173  Ind.  279,  89  N.  E.  303,  90 
N".  E.  309.    Applying  this  rule  of  interpretation  to 

the  will  in  controversy,  appellant  earnestly  in- 
3.      sists  that  it  was  not  the  intention  of  Mahlon 

D.  Ewart,  testator,  to  give  to  appellee  David 
Oliver  Ewart  a  fee  simple  in  the  land  involved,  as  is 
evidenced  by  the  latter  clause  of  item  6  of  such  will, 
by  which  testator  undertakes  to  give  to  appellant's 
husband  and  other  grandchildren  of  testator,  at  the 
death  of  appellee  David  Oliver  Ewart,  the  real  estate 
involved,  or,  in  the  event  that  it  has  been  sold  by 
appellee  David  Oliver  Ewart,  then  the  amount  re- 
maining of  the  proceeds  of  such  sale  at  his  death. 
Appellant's  contention  is  plausible,  and  it  would  seem 
that  it  should  prevail,  except  for  another  principle  of 
construction,  which  must  prevail  as  against  appel- 
lant's contention.  The  devise  to  David  Oliver  Ewart 
is  **to  have  and  hold  forever,  with  the  power  to  sell 
the  same  and  to  invest  the  proceeds  thereof  in  such 
other  property,  r^al  or  personal,  as  he  may  deem 
best/'  It  is  a  well-established  rule  that,  where  an 
estate  is  given  to  a  person  generally,  or  indefinitely, 
with  power  of  disposition,  it  carries  a  fee,  and  the 
devise  over  is  repugnant  and  void.  The  only  exception 
to  the  rule  is  where  the  testator  gives  to  the  first 
taker  an  estate  for  life  only,  by  certain  and  express 
words,  and  annexes  it  to  the  power  of  disposal.  40 
Cyc  1580;  Curry  v.  Curry  (1915),  58  Ind.  App.  567, 
105  N.  E.  955;  Cameron  v.  Parish  (1900),  155  Ind. 
329,  57  N.  E.  547;  Mulvane  v.  Rude  (1896),  146  Ind. 
476,  481,  45  N.  E.  659;  Logan  v.  Sills  (1902),  28  Ind. 
App.  170,  62  N.  E.  459;  Benninghoff  v.  Evangelical 
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Assn.  Church  (1902),  28  Ind.  App.  374,  61  N.  E.  952. 
The  authorities  to  sustain  this  principle  are  numer- 
ous, but  we  do  not  deem  it  necessary  to  cite  others. 
Appellant  has  cited  no  authorities  by  which  she  can 
escape  the  rule,  and  we  know  of  none. 
The  judgment  is  affirmed. 


Jefferson  Hotel  Company  v.  Young, 

[No.  10,364.    Filed  December  10,  1918.    Rehearing  denied  March  6, 
1919.    Petition  to  transfer  dismissed  May  9,  1919.] 

1.  Master  and  Servant. — Workmen's  Compensation  Act — Notice 
of  Award, — Under  §§59,  CO  of  the  Workmen's  Compensation  Act 
(§§8020q2,  8020r2  Bums'  Supp.  1918,  Acts  1917  p.  154)  the 
Industrial  Board  is  not  required  to  "serve"  notice  of  an  award 
on  the  parties,  and  any  means  ordinarily  employed  in  sending 
papers,  including  transmission  by  mail,  express  or  messenger, 
Is  sufficient  to  meet  the  requirements  of  the  act.     p.  178. 

2.  Master  and  Servant. — Workman's  Compensation  Act. — Review 
of  Award, — Time  for  Filing  Application, — Failure  to  Receive 
"Notice  of  Award, — ^Where  the  Industrial  Board  mailed  a  copy  of 
an  award  to  an  employer,  but  the  copy  was  never  received,  such 
failure,  in  the  absence  of  a  showing  that  it  was  chargeable  to  any 
omission  of  duty  on  the  part  of  the  board,  would  not  excuse  the 
employer  from  complying  with  §60  of  the  Workmen's  Compen- 
sation Act  (§8020r2  Bums'  Supp.  1918,  Acts  1917  p.  154),  requir- 
ing that  an  application  for  a  review  of  an  award  must  be  made 
within  seven  days  from  the  date  thereof,    p.  178. 

3.  Master  and  Servant. — Workmen's  Compensation  Act. — Review 
of  Award. — Time  for  Filing  Application. — Under  §§59,  00  of 
the  Workmen's  Compensation  Act  (§§8020q2,  8020r2  Burns'  Supp. 
1918,  Acts  1917  p.  i54),  a  party  desiring  a  review  of  an  award 
by  the  full  board  must  make  application  therefor  within  seven 
days  from  the  date  of  the  award,  regardless  of  when  he  receives 
a  copy  of  the  award  which  the  act  provides  shall  be  sent  to  him. 
p.  178. 

4.  Master  and  Servant. — Workmen^s  Compensation  Ad. — Review 
of  Award. — Waiver  of  Statute  "by  Applicant. — Although  the  Indus- 
trial Board  retains  Jurisdiction  over  the  subject-matter  of  an 
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applicant's  claim  for  certain  purposes  after  an  award,  it  has  no 
Jurisdiction  to  review  the  same  w^ithout  compliance  with  §60  of 
the  Workmen's  Compeusatlcm  Act  (§8020r2  Burns*  Supp.  1918, 
Acts  1917  p.  154),  requiring  an  application  for  review  of  an 
award  to  be  made  w^ithin  seven  days  of  the  date  thereof,  and  an 
applicant  for  compensation  cannot  waive  such  compliance  and 
confer  jurisdiction  by  consent    p.  180. 

5.  Judgment. — Relief  From. — Statute, — Scope  andf  Applicability, — 
Section  405  Burns  1914,  {996  R.  S.  1881,  providing  that  parties 
may  be  relieved  from  Judgments  taken  against  them  through 
mistake,  inadvertence,  surprise,  or  excusable  neglect,  does  not 
apply  to  special  proceedings,  unless  made  applicable  thereto  by 
the  statute  authorizing  such  proceeding,    p.  180. 

C.  Master  and  Servant. — Workmen's  Compensation  Act, — Review 
of  Award.— Eyen  though  §405  Burns  1914,  §396  R.  S.  1881,  applied 
to  proceedings  under  the  Workmen's  Compensation  Act  (Acts  1915 
p.  392,  §80201  et  seq.  Bums*  Supp.  1918),  it  would  not  authorize 
the  Industrial  Board  to  extend  the  time  for  filing  an  application 
for  review  of  an  award  beyond  the  period  definitely  fixed  by  §60 
of  the  act.    p.  181. 

7.  Master  and  Servant. — Workmen's  Compensation  Act, — Review 
of  Award, — Diligence, — Even  if  the  Industrial  Board  possessed 
discretionary  power  to  hear  and  determine  an  application  for 
review  of  an  award  after  the  expiration  of  the  seven-day  period 
provided  in  §60  of  the  Workmen's  Compensation  Act  (§8020r2 
Bums'  Supp.  1918,  Acts  1917  p.  154),  the  fact  that  the  board's 
secretary  informed  the  employer  that  a  review  could  not  be  had 
would  not  Justify  a  delay  of  three  weeks  in  fixing  an  application 
for  a  review,    p.  181. 

From  the  Industrial  Board  of  Indiana. 

Proceedings  for  compensation  under  the  Work- 
men's Compensation  Act  by  Harvey  Young  against 
the  Jefferson  Hotel  Company.  From  an  order  of  the 
Industrial  Board  dismissing  its  application  for  a  re- 
view of  an  award  for  applicant,  the  defendant  appeals. 
Affirmed. 

Pickens,  Moores,  Davidson  <&  Pickens,  for  appel- 
lant. 
Seebirt  <&  Schurtz,  for  appellee. 
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•  Batman,  J. — On  August  20,  1917,  appellee  filed  hi*s 
application  before  the  Industrial  Board  for  an  adjust- 
ment of  his  claim  against  appellant  for  compensation 
under  the  Workmen  *s  Compensation  Act.  A  hearing 
thereon  was  had  on  September  13,  1917,  at  South 
Bend,  Indiana,  before  a  single  member  of  the  board, 
and  at  which  appellant  appeared  by  attorneys.  There- 
after on  February  27,  1918,  said  member  of  the  board 
rendered  an  award  in  favor  of  appellee.  On  April  3, 
1918,  appellant  filed  its  application  for  a  review  of 
said  award  before  the  full  board,  alleging  that  it  was 
not  sustained  by  the  evidence,  and  was  contrary  to 
law,  and  that  neither  it  nor  its  insurer  had  received 
a  copy  thereof  as  required  by  law.  On  April  27  and 
June  21,  1918,  additional  evidence  was  heard  on  said 
application,  and  thereafter  on  June  28,  1918,  the  full 
board  made  a  finding  of  facts,  and  entered  an  order 
dismissing  said  application.  The  finding  of  facts  is 
long,  but  the  portions  thereof  material  to  a  determi- 
nation of  the  questions  presented  on  appeal  are  sub- 
stantially as  follows :  That  on  February  27, 1918,  the 
date  of  said  award,  the  Industrial  Board,  by  its  secre- 
tary, transmitted,  by  United  States  mail,  to  Wilkerson, 
Cassels  and  Potter  of  Chicago,  Illinois,  the  attorneys 
for  the  Ocean  Accident  and  Guarantee  Corporation, 
Limited,  a  copy  of  said  award,  which  was  not  received 
by  said  attorneys;  that,  at  the  time  of  appellee's 
alleged  injury,  said  corporation  was  the  compensation 
insurance  carrier  of  appellant;  that  no  copy  of  said 
award  was  transmitted  by  said  board  to  appellant; 
that  said  corporation,  as  the  compensation  insurance 
carrier  of  appellant,  on  April  3, 1918,  filed  in  the  name 
of  appellant  an  application  for  a  review  before  the 
full  board ;  that  in  the  matter  of  appellee  *s  claim  the 


NOVEMBER  TERM,  1918.  175 

Jefferson  Hotel  Co.  v.  Young— 170  Ind.  App.  172. 

^aid  corporation,  as  the  compensation  insurance  car- 
rier, assumed  to  act  for  and  instead  of  appellant; 
that  some  time  prior  to  March  27,  1918,  appellee,  by 
and  through  his  attorneys,  notified  appellant  of  the 
award  rendered  on  February  27, 1918,  and  demanded 
payment  thereof;  that  prior  to  September  13,  1917, 
on  said  date,  and  ever  since,  said  corporation  has 
maintained  an  office  in  the  city  of  Chicago,  Illinois, 
from  and  through  which  it  handles  its  compensation 
claims  at  South  Bend,  Indiana,  the  place  where  said 
claim  was  heard  before  a  single  member  of  the  board, 
prior  to  making  the  award;  that  on  March  7,  1918, 
the  said  corporation  received  at  its  office  in  Chicago, 
Illinois,  a  letter  from  appellee's  attorneys  apprising 
it  of  the  award  made  on  February  27,  1918 ;  that  on 
said  date  said  corporation,  through  its  employes  in 
said  office,  by  and  through  said  letter,  became  ap- 
prised of  the  fact  that  said  award  had  been  made  on 
February  27,  1918;  that  said  letter  was  submitted, 
and  the  contents  thereof  made  known,  to  the  manager 
of  said  corporation  in  charge  of  said  office  on  March 
11, 1918 ;  that  on  said  date  said  manager  wrote  to  the 
office  of  said  corporation  at  the  city  of  Indianapolis, 
Indiana,  directing  said  office  to  make  inquiry  at  the 
office  of  said  board,  as  to  whether  or  not  said  award 
had  been  made ;  that  said  letter  was  received  by  the 
office  of  said  corporation  in  Indianapolis,  Indiana,  on 
March  12, 1918 ;  that  on  said  date  an  employe  of  said 
corporation  in  said  city  made  inquiry  of  the  secre- 
tary of  said  board  as  to  whether  or  not  said  award 
had  been  made,  and  was  informed  by  him  that  said 
award  had  been  made  on  February  27,  1918;  that 
said  information  was  on  said  date  transmitted  by 
letter  to  the  manager  of  the  Chicago  office  of  said 


176  APPELLATE  COURT  OF  INDIANA, 

Jefferson  Hotel  Ck).  v.  Young— 170  Ind.  App.  172. 

corporation,  and  was  by  said  manager  received  on 
March  13,  1918 ;  that  on  March  29,  1918,  said  board 
received  a  letter  from  appellee's  attorneys,  in  which 
they  stated  that  they  would  waive  objection  that  an 
application  for  a  review  before  the  full  board  was  not 
filed  within  seven  days ;  that  the  contents  of  said  letter 
were  communicated  to  said  corporation  by  a  letter 
from  said  board  on  March  30,  1918,  which  was  re- 
ceived by  said  corporation  at  Chicago,  Illinois,  on 
April  2,  1918.  Based  on  said  finding,  the  board  en- 
tered an  order  dismissing  appellant's  application  for 
a  review  of  the  award.  From  this  order  appellant 
has  appealed,  and  submits  the  action  of  the  board  in 
dismissing  its  application  for  review  as  the  sole 
error  on  which  it  relies  for  reversal. 

The  Workmen's  Compensation  Act  makes  the  fol- 
lowing provision  pertinent  to  a  determination  of  the 
question  presented  by  this  appeal : 

Sec.  59.  *  *  The  board,  by  any  or  all  of  its  members, 
shall  hear  the  parties  at  issue,  their  representatives 
and  witnesses,  and  shall  determine  the  dispute  in  a 
sununary  manner.  The  award  shall  be  filed  with  the 
record  of  proceedings,  and  a  copy  thereof  shall  imme- 
diately be  sent  to  each  of  the  parties  in  dispute." 
Acts  1917  p.  154,  §8020q2  Burns'  Supp.  1918. 

Sec.  60.  **If  an  application  for  review  is  made  to 
the  board  within  seven  days  from  the  date  of  an 
award,  made  by  less  than  all  the  members,  the  fuU 
board,  if  the  first  hearing  was  not  held  before  the 
full  board,  shall  review  the  evidence,  or,  if  deemed 
advisable,  hear  the  parties  at  issue,  their  representa- 
tives and  witnesses  as  soon  as  practicable  and  shall 
make  an  award  and  file  same,  with  a  finding  of  the 
facts  on  which  it  is  based,  and  the  rulings  of  law  by 
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the  full  board,  if  any,  and  send  a  copy  thereof  to  each 
of  the  parties  in  dispute,  in  like  manner  as  specified 
in  the  foregoing  section/'   Acts  1917  p.  154,  supra. 

It  will  be  observed  that  appellant  did  not  file  its 
application  for  a  review  of  the  award  within  the 
seven-day  period  provided  in  said  §60.  Appellee  con- 
tends that  the  right  to  review  an  award  is  statutory, 
and  can  only  be  had  by  a  strict  compliance  with  the 
statute  providing  for  the  same,  as  without  such  com- 
pliance the  board  has  no  jurisdiction  over  the  subject- 
matter.  As  opposed  to  this  contention  appellant  as- 
serts that  the  board  has  discretionary  power,  when  a 
proper  showing  is  made,  to  ignore  the  seven-day 
period  provided  in  said  §60 ;  that  the  facts  of  this  case 
called  for  the  exercise  of  such  discretion  in  its  favor, 
and  the  failure  of  the  board  to  do  so  was  error.  In 
support  of  this  contention  it  cites  the  opinion  of  this 
court  in  the  matter  of  In  re  Ale  (1917),  66  Ind.  App. 
144, 117  N.  E.  938.  That  opinion,  however,  does  not 
sustain  appellant's  contention,  as  it  only  goes  to  the 
extent  of  holding  that  the  right  of  a  party  to  have  an 
award  reviewed  should  not  be  prejudiced  by  the  fail- 
ure of  the  board  to  discharge  a  statutory  duty.  In 
reaching  this  conclusion,  the  court  followed  the  gen- 
eral rule  that,  where  a  party,  in  the  prosecution  of  a 
right,  does  everything  which  the  law  requires  him  to 
do,  and  he  fails  to  attain  his  right  wholly  by  the  neg- 
lect or  misconduct  of  an  officer  charged  with  a  public 
duty  with  reference  thereto,  the  law  will  protect  him. 
It  also  recognized  the  principle  involved  in  the  maxim 
of  the  law  that  '*an  act  of  the  court  shall  prejudice 
no  one,*'  and  applied  it  to  the  Industrial  Board, 
which,  although  an  administrative  body,  has  at  least 
quasi-judicial  powers.    The  effect  of  the  ruling  in  the 
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opinion  cited  is  not  to  break  down  the  provision  of  the 
statute  limiting  the  time  in  which  an  appeal  may  be 
taken,  but  to  exclude  from  its  operation  such  time  as 
may  have  been  lost  solely  by  the  failure  of  the  board 
to  discharge  a  required  duty.  In  this  case  the  finding 
of  facts  shows  that,  on  the  date  the  award  was  made, 
a  copy  of  the  same  was  transmitted  by  the  secretary 
.  of  the  board  to  Wilkerson,  Cassels  and  Potter  of  Chi- 
cago, Illinois,  the  attorneys  for  appellant 's  compensa- 
tion insurance  carrier,  who  were  evidently  the  same 
attorneys  that  appeared  for  appellant  at  the  hearing 
before  the  single  member  of  the  board  at  South  Bend, 
as  disclosed  by  the  record.    The  statute  does 

1.  not  require  that  such  copy  shall  be  served  on 
the  parties,  nor  does  it  specify  the  manner  in 

which  it  shall  be  transmitted  to  them.  It  merely  pro- 
vides in  said  §59  that  **a  copy  thereof  shall  immedi- 
ately be  sent  to  each  of  the  parties  in  dispute. '^  In  the 
absence  of  any  provision  in  that  regard,  we  may  as- 
sume that  the  legislature  intended  that  the  board 
might  discharge  such  duty  by  the  use  of  any  means 
ordinarily  employed  in  sending  papers,  which  would 
include  transmission  by  mail,  express,  or  mes- 

2.  senger.    In  the  instant  case  the  United  States 
mail  was  used  for  such  purpose,  but  the  copy  so 

sent  was  not  received.  This  failure,  however,  is  not 
shown  to  be  chargeable  to  any  omission  of  duty  on 
the  part  of  the  board,  and  hence  does  not  fall  within 
the  ruling  made  in  the  matter  of  In  re  Ale,  supra. 

But  the  appellant  contends  that  said  §59  and  §60 

should  be  so  construed  as  to  require  a  party  who  has 

actually  received  a  copy  of  the  award,  trans- 

3.  mitted  as  provided  in  the  former  section,  to  file 
his  application  for  a  review  thereof  within  the 
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seven-day  period  provided  in  the  latter  section;  but 
as  to  a  party  who  has  not  received  a  copy  of  the 
award,  and  has  no  knowledge  that  one  has  been  made, 
it  is  only  necessary  that  he  use  diligence  to  secure  a 
review  of  the  same  after  he  obtains  knowledge  there- 
of. We  cannot  concur  in  this  contention.  To  do  so 
would  require  tiat  we  hold  that  the  seven-day  period 
in  which  a  party  may  file  an  application  for  a  review 
shall  run  from  the  time  of  receiving  notice  that  an 
award  had  been  made,  rather  than  from  the  date  of  the 
award  as  the  statute  expressly  provides.  A  party  to 
a  proceeding  before  the  bo^rd  is  entitled  to  know 
with  reasonable  certainty  when  a  hearing  on  an  appli- 
cation becomes  final  and  an  award  thereon  becomes 
effective.  This  could  not  be  under  appellant's  con- 
tention, as  long  as  the  statute  only  requires  the  board 
to  send  a  copy  of  the  award  to  the  parties  in  dispute. 
If  the.  construction  of  the  statute  for  which  appellant 
contends  was  adopted,  a  party  would  always  stand  in 
danger  of  having  the  status  of  a  claim  unsettled,  after 
the  lapse  of  the  statutory  seven-day  period  for  review, 
by  the  opposing  party  appearing  before  the  board 
and  asserting  that  it  did  not  receive  a  copy  of  the 
award  which  the  board  was  required  to  send,  and  did 
not  know  that  one  had  been  made,  and  claiming  the 
right  to  have  the  award  reviewed.  It  would  open  the 
way  for  fraud  and  dishonest  practice  against  which 
diligence  would  not  afford  protection.  If  it  had  been 
the  intention  of  the  legislature  that  the  seven-day 
period  for  filing  an  application  for  review  should  be- 
gin to  run  against  a  party  from  the  time  of  notice 
that  an  award  had  been  made,  rather  than  from  the 
date  thereof  as  the  statute  expressly  provides,  it  is 
reasonable  to  presume  that  some  appropriate  Ian- 
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guage  would  have  been  used  indicating  such  fact,  and 
that  some  method  would  have  been  provided  by  which 
the  beginning  of  said  seven-day  period  could  be  defi- 
nitely ascertained.  In  the  absence  of  such  language 
and  such  a  provision,  we  are  constrained  to  hold  that 
the  legislature  did  not  so  intend.  The  reasons  on 
which  appellant  bases  his  contention  would  be  appro- 
priate and  possibly  effective  in  support  of  a  proposed 
amendment  of  the  statute  in  that  regard,  but  do  not 
furnish  grounds  for  reaching  the  same  result  through 
judicial  construction.    • 

Appellant  further  contends  that  the  consent  of  ap- 
pellee to  a  review  of  the  award,  after  the  lapse  of  the 
seven-day  period,  gave  the  board  jurisdiction 

4.  to  hear  and  determine  appellant's  application 
therefor.    While  the  Industrial  Board  retained 

jurisdiction  over  the  subject-matter  of  appellee's 
claim  for  certain  purposes  after  the  award,  it  had  no 
jurisdiction  to  review  the  same  without  a  compliance 
with  said  §60.  Appellee  could  not  waive  such  com- 
pliance and  confer  jurisdiction  by  consent.  Steinmetz 
V.  G.  H.  Hammond  Co.  (1906),  167  Ind.  153,  78  N.  E. 
628. 

Appellant  also  contends  that  §405  Burns  1914,  §396 

R.  S.  1881,  authorizes  the  board  to  grant  a  review 

of  the  award  under  the  facts  of  this  case.    That 

5.  section  relates  to  civil  procedure  in  courts 
of  this  state,  and  it  appears  not  to  be  applicable 

to  special  proceedings,  unless  made  so  by  the  statute 
authorizing  the  same.  Hays  v.  Tippy  (1883),  91  Ind. 
102;  Dukes  v.  Working  (1884),  93  Ind.  501;  Shaum  v. 
Harrington  (1910),  173  Ind.  610,  91  N.  E.  226; 
Amacher  v.  Johnson  (1910),  174  Ind.  249,  91  N.  E.  928. 
It  has  been  held  that  the  rules  of  procedure  prescribed 
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in  the  Civil  Code  are  not  available  in  matters  before 

the  Industrial  Board.    Carl  HagenbecJc,  etc.,  Shows 

Co.  V.  Leppert  (1917),  66  Ind.  App.  261,  117 

6.  N.  E.  531;  Union  Sanitary  Mfg.  Co.  v.  Davis 
(1917),  63  Ind.  App.  548, 114  N.  E.  872.    In  any 

event  the  application  of  said  statute  could  not  have 
the  effect  of  authorizing  the  board  to  extend  the  time 
for  filing  an  application  for  review  beyond  the  period 
definitely  fixed  by  the  act  providing  for  the  same. 

We  may  add,  however,  that,  if  appellant  was  correct 

in  its  contention  that  the  Industrial  Board  possessed 

discretionary  power  to  hear  and  determine  an 

7.  application  for  review  after  the  expiration  of 
the  seven-day  period  provided  in  said  §60,  it 

would  not  be  entitled  to  prevail  on  this  appeal,  either 
on  the  evidence  adduced  at  the  tearing,  or  the  facts 
found  by  the  board.  There  are  no  facts  found  that 
show  proper  diligence  to  secure  a  review  of  the  award 
after  notice  thereof,  and  no  evidence  which  would  jus- 
tify such  a  finding.  Appellant  gives  some  stress  to 
the  fact  that  the  evidence  shows  that  the  secretary 
of  the  board  informed  the  stenographer  of  the  claim 
agent  of  appellant's  compensation  insurance  carrier, 
when  she  called  on  him  with  reference  to  a  review  of 
the  award,  that  it  could  not  be  had  as  the  time  had 
expired.  But  this  fact  would  not  justify  a  further 
delay  of  three  times  the  statutory  period  of  seven 
days  provided  in  said  §60,  if  it  desired  to  offer  and 
press  an  excuse  for  a  prior  delay  in  filing  its  applica- 
tion for  review. 

The  record  fails  to  disclose  any  available  error,  and 
the  order  of  the  Industrial  Board,  dismissing  appel- 
la^t's  application  for  review,  is  therefore  affirmed. 
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Brown  v.  Farmers'  State  Bank  et  al. 

[No.  10,342.     Filed  May  13,  1919.] 

1.  Insurance. — Life  Insurance. — Rights  of  Beneficiary, — The  beue- 
tieiary  In  an  ordinary  life  insurance  policy  has  a  vested  interei«t 
therein,  which  cannot  be  changed  without  his  consent    p.  186. 

2.  Insurance. — Life  Insurance. — Policies  Payable  to  Estate. — 
Assignment  hy  Insured. — Where  a  life  policy  is  payable  to  in- 
sured's estate,  he  can  make  an  assignment  thereof  either  orally 
or  in  writing,    p.  186. 

.*>.  Fraudulent  Conveyances. — Life  Policy. — Oral  Assignment. — 
Validity. — Defrauding  Assignor's  Creditors. — ^Where  insured  and 
his  father,  the  beneficiary  in  a  life  policy,  talked  about  changing 
the  policy  so  as  to  make  the  son's  wife  the  beneficiary,  but,  on 
the  advice  of  the  cashier  of  a  bank  holding  the  policy  as  collateral 
security  for  the  payment  of  a  note  that  it  would  be  better  not  to 
make  any' changes  until  dfter  the  note  was  paid,  nothing  was  done 
relative  to  changing  the  beneficiary,  on  the  death  of  the  son  the 
proceeds  of  the  policy  were  the  absolute  property  of  the  father, 
although  he  had  informed  insured  that  in  case  of  the  latter's 
death  he  w^ould  assign  the  insurance  to  the  wife,  and  the  father 
could  not,  after  insured's  death,  make  a  gift  of  such  proceeds  to 
the  wife  to  the  detriment  of  the  father's  creditors,    p.  187. 

From  Wells  Circuit  Court;  William  H.  Eichhorn, 
Judge. 

Proceeding  supplementary  to  execution  by  the 
Farmers'  State  Bank  against  Thomas  M.  Brown, 
Edith  Brown  and  others.  From  the  judgment  ren- 
dered, Edith  Brown  appeals.    Affirmed. 

Jacob  F.  Denney,  for  appellant. 

Mock  S  Mock  and  A.  W.  Hamilton,  for  appellees. 

McMahan,  J. — The  appellee  Farmers'  State  Bank 
of  Ossian,  Indiana,  filed  its  verified  complaint  sup- 
plemental   to    execution    against    appellee    Thomas 
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At.  Brown.  It  was  alleged  in  the  complaint  that  the 
appellant  and  appellee  People's  State  Bank  had  prop- 
erty and  money  in  their  possession  belonging  to 
Thomas  M.  Brown,  and  asked  that  they  be  required  to 
answer  concerning  the  same.  The  appellees  Beatty 
and  Doan  Company  and  Fred  N.  Sharpe  were  also 
named  in  said  complaint  as  having  judgments  against 
Thomas  M.  Brown,  and  they  were  required  to  appear 
and  answer  as  to  their  interests  in  said  money  and 
property.  The  appellees  Beatty  and  Doan  Conjpany 
and  Fred  N.  Sharpe  appeared  and  filed  separate  veri- 
fied cross-complaints  supplemental  to  execution 
against  Thomas  M.  Brown,  and  also  asking  that  ap- 
pellant and  the  People's  State  Bank  be  required  to 
answer  as  to  certain  money  alleged  to  be  in  their 
hands  which  belonged  to  Thomas  M.  Brown. 

The  cause  was  tried  by  the  court  which  found  that 
the  appellee  Thomas  M.  Brown  was  indebted  to  the 
Farmers'  State  Bank  in  the  sum  of  $241.32,  to  Fred 
Sharpe  in  the  sum  of  $385.55,  and  to  Beatty  and  Doan 
Company  in  the  sum  of  $412  on  the  several  judgments 
mentioned  in  the  complaints ;  that  the  appellant  had 
prior  to  the  filing  of  the  several  complaints  received 
and  then  had  in  her  possession  and  under  her  control 
$1,546.15  in  cash  belonging  to  said  Thomas  M.  Brown ; 
that  $796.17  of  said  money  had  been  deposited  by  ap- 
pellant and  was  then  on  deposit  in  the  said  People's 
State  Bank,  and  that  an  amount  sufficient  to  pay  and 
'satisfy  said  judgments  should  be  paid  into  court  for 
that  purpose.  Judgment  was  rendered  in  accordance 
with  the  findings. 

The  appellant  filed  a  motion  for  a  new  trial  on  the 
grounds  that  the  decision  of  the  court  was  not  sus- 
tained by  sufficient  evidence  and  was  contrary  to  law. 
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guage  would  have  been  used  indicating  such  fact,  and 
that  some  method  would  have  been  provided  by  which 
the  beginning  of  said  seven-day  period  could  be  defi- 
nitely ascertained.  In  the  absence  of  such  language 
and  such  a  provision,  we  are  constrained  to  hold  that 
the  legislature  did  not  so  intend.  The  reasons  on 
which  appellant  bases  his  contention  would  be  appro- 
priate and  possibly  effective  in  support  of  a  proposed 
amendment  of  the  statute  in  that  regard,  but  do  not 
furnish  grounds  for  reaching  the  same  result  through 
judicial  construction.     • 

Appellant  further  contends  that  the  consent  of  ap- 
pellee to  a  review  of  the  award,  after  the  lapse  of  the 
seven-day  period,  gave  the  board  jurisdiction 

4.  to  hear  and  determine  appellant's  application 
therefor.    While  the  Industrial  Board  retained 

jurisdiction  over  the  subject-matter  of  appellee's 
claim  for  certain  purposes  after  the  award,  it  had  no 
jurisdiction  to  review  the  same  without  a  compliance 
with  said  §60.  Appellee  could  not  waive  such  com- 
pliance and  confer  jurisdiction  by  consent.  Steinmetz 
V.  G.  H.  Hammond  Co.  (1906),  167  Ind.  153,  78  N.  E. 
628. 

Appellant  also  contends  that  §405  Burns  1914,  §396 

R.  S.  1881,  authorizes  the  board  to  grant  a  review 

of  the  award  under  the  facts  of  this  case.    That 

5.  section  relates  to  civil  procedure  in  courts 
of  this  state,  and  it  appears  not  to  be  applicable 

to  special  proceedings,  unless  made  so  by  the  statute 
authorizing  the  same.  Hays  v.  Tippy  (1883),  91  Ind. 
102;  Dukes  v.  Working  (1884),  93  Ind.  501;  Shaum  v. 
Harrington  (1910),  173  Ind.  610,  91  N.  E.  226; 
Amacher  v.  Johnson  (1910),  174  Ind.  249,  91 N.  E.  928. 
It  has  been  held  that  the  rules  of  procedure  prescribed 
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in  the  Civil  Code  are  not  available  in  matters  before 

the  Industrial  Board.    Carl  Hagenbeck,  etc.,  Shows 

Co.  V.  Leppert  (1917),  66  Ind.  App.  261,  117 

6.  N.  E.  531;  Union  Sanitary  Mfg.  Co.  v.  Davis 
(1917),  63  Ind.  App.  548, 114  N.  E.  872.    In  any 

event  the  application  of  said  statute  could  not  have 
the  effect  of  authorizing  the  board  to  extend  the  time 
for  filing  an  application  for  review  beyond  the  period 
definitely  fixed  by  the  act  providing  for  the  same. 

We  may  add,  however,  that,  if  appellant  was  correct 

in  its  contention  that  the  Industrial  Board  possessed 

discretionary  power  to  hear  and  determine  an 

7.  application  for  review  after  the  expiration  of 
the  seven-day  period  provided  in  said  §60,  it 

would  not  be  entitled  to  prevail  on  this  appeal,  either 
on  the  evidence  adduced  at  the  liearing,  or  the  facts 
found  by  the  board.  There  are  no  facts  found  that 
show  proper  diligence  to  secure  a  review  of  the  award 
after  notice  thereof,  and  no  evidence  which  would  jus- 
tify such  a  finding.  Appellant  gives  some  stress  to 
the  fact  that  the  evidence  shows  that  the  secretary 
of  the  board  informed  the  stenographer  of  the  claim 
agent  of  appellant's  compensation  insurance  carrier, 
when  she  called  on  him  with  reference  to  a  review  of 
the  award,  that  it  could  not  be  had  as  the  time  had 
expired.  But  this  fact  would  not  justify  a  further 
delay  of  three  times  the  statutory  period  of  seven 
days  provided  in  said  §60,  if  it  desired  to  offer  and 
press  an  excuse  for  a  prior  delay  in  filing  its  applica- 
tion for  review. 

The  record  fails  to  disclose  any  available  error,  and 
the  order  of  the  Industrial  Board,  dismissing  appel- 
lant 's  application  for  review,  is  therefore  affirmed. 
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gaage  would  have  been  used  indicating  such  fact,  and 
that  some  method  would  have  been  provided  by  which 
the  beginning  of  said  seven-day  period  could  be  defi- 
nitely ascertained.  In  the  absence  of  such  language 
and  such  a  provision,  we  are  constrained  to  hold  that 
the  legislature  did  not  so  intend.  The  reasons  on 
which  appellant  bases  his  contention  would  be  appro- 
priate and  possibly  effective  in  support  of  a  proposed 
amendment  of  the  statute  in  that  regard,  but  do  not 
furnish  grounds  for  reaching  the  same  result  through 
judicial  construction.    • 

Appellant  further  contends  that  the  consent  of  ap- 
pellee to  a  review  of  the  award,  after  the  lapse  of  the 
seven-day  period,  gave  the  board  jurisdiction 

4.  to  hear  and  determine  appellant's  application 
therefor.    While  the  Industrial  Board  retained 

jurisdiction  over  the  subject-matter  of  appellee's 
claim  for  certain  purposes  after  the  award,  it  had  no 
jurisdiction  to  review  the  same  without  a  compliance 
with  said  §60.  Appellee  could  not  waive  such  com- 
pliance and  confer  jurisdiction  by  consent.  Steinmetz 
V.  G.  H.  Hammond  Co.  (1906),  167  Ind.  153,  78  N.  E. 
628. 

Appellant  also  contends  that  §405  Burns  1914,  §396 

R.  S.  1881,  authorizes  the  board  to  grant  a  review 

of  the  award  under  the  facts  of  this  case.    That 

5.  section  relates  to  civil  procedure  in  courts 
of  this  state,  and  it  appears  not  to  be  applicable 

to  special  proceedings,  unless  made  so  by  the  statute 
authorizing  the  same.  Hays  v.  Tippy  (1883),  91  Ind. 
102;  Dukes  v.  WorJcmg  (1884),  93  Ind.  501;  Shaum  v. 
Harrington  (1910),  173  Ind.  610,  91  N.  E.  226; 
Amacher  v.  Johnson  (1910),  174  Ind.  249,  91 N.  E.  928. 
It  has  been  held  that  the  rules  of  procedure  prescribed 
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in  the  Civil  Code  are  not  available  in  matters  before 

the  Industrial  Board.    Carl  Hagenbeck,  etc.,  Shows 

Co.  V.  Leppert  (1917),  66  Ind.  App.  261,  117 

6.  N.  E.  531;  Union  Sanitary  Mfg.  Co.  v.  Davis 
(1917),  63  Ind.  App.  548, 114  N.  E.  872.    In  any 

event  the  application  of  said  statute  could  not  have 
the  effect  of  authorizing  the  board  to  extend  the  time 
for  filing  an  application  for  review  beyond  the  period 
definitely  fixed  by  the  act  providing  for  the  same. 

We  may  add,  however,  that,  if  appellant  was  correct 

in  its  contention  that  the  Industrial  Board  possessed 

discretionary  power  to  hear  and  determine  an 

7.  application  for  review  after  the  expiration  of 
the  seven-day  period  provided  in  said  §60,  it 

would  not  be  entitled  to  prevail  on  this  appeal,  either 
on  the  evidence  adduced  at  the  hearing,  or  the  facts 
found  by  the  board.  There  are  no  facts  found  that 
show  proper  diligence  to  secure  a  review  of  the  award 
after  notice  thereof,  and  no  evidence  which  would  jus- 
tify such  a  finding.  Appellant  gives  some  stress  to 
the  fact  that  the  evidence  shows  that  the  secretary 
of  the  board  informed  the  stenographer  of  the  claim 
agent  of  appellant's  compensation  insurance  carrier, 
when  she  called  on  him  with  reference  to  a  review  of 
the  award,  that  it  could  not  be  had  as  the  time  had 
expired.  But  this  fact  would  not  justify  a  further 
delay  of  three  times  the  statutory  period  of  seven 
days  provided  in  said  §60,  if  it  desired  to  offer  and 
press  an  excuse  for  a  prior  delay  in  filing  its  applica- 
tion for  review. 

The  record  fails  to  disclose  any  available  error,  and 
the  order  of  the  Industrial  Board,  dismissing  appel- 
lant 's  application  for  review,  is  therefore  affirmed. 
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guage  would  have  been  used  indicating  such  fact,  and 
that  some  method  would  have  been  provided  by  which 
the  beginning  of  said  seven-day  period  could  be  defi- 
nitely ascertained.  In  the  absence  of  such  language 
and  such  a  provision,  we  are  constrained  to  hold  that 
the  legislature  did  not  so  intend.  The  reasons  on 
which  appellant  bases  his  contention  would  be  appro- 
priate and  possibly  effective  in  support  of  a  proposed 
amendment  of  the  statute  in  that  regard,  but  do  not 
furnish  grounds  for  reaching  the  same  result  through 
judicial  construction.    • 

Appellant  further  contends  that  the  consent  of  ap- 
pellee to  a  review  of  the  award,  after  the  lapse  of  the 
seven-day  period,  gave  the  board  jurisdiction 

4.  to  hear  and  determine  appellant's  application 
therefor.    While  the  Industrial  Board  retained 

jurisdiction  over  the  subject-matter  of  appeUee's 
claim  for  certain  purposes  after  the  award,  it  had  no 
jurisdiction  to  review  the  same  without  a  compliance 
with  said  §60.  Appellee  could  not  waive  such  com- 
pliance and  confer  jurisdiction  by  consent.  Steinmetz 
V.  G.  H.  Hammond  Co.  (1906),  167  Ind.  153,  78  N.  E. 
628. 

Appellant  also  contends  that  §405  Burns  1914,  §396 

R.  S.  1881,  authorizes  the  board  to  grant  a  review 

of  the  award  under  the  facts  of  this  case.    That 

5.  section  relates  to  civil  procedure  in  courts 
of  this  state,  and  it  appears  not  to  be  applicable 

to  special  proceedings,  unless  made  so  by  the  statute 
authorizing  the  same.  Hays  v.  Tippy  (1883),  91  Ind. 
102;  Dukes  v.  Working  (1884),  93  Ind.  501;  Shaum  v. 
Harrington  (1910),  173  Ind.  610,  91  N.  E.  226; 
Amacher  v.  Johnson  (1910),  174  Ind.  249,  91 N.  E.  928. 
It  has  been  held  that  the  rules  of  procedure  prescribed 


NOVEMBER  TERM,  1918.  181 

Jefferson  Hotel  Co.  i;.  Young — 170  Ind.  App.  172. 

in  the  Civil  Code  are  not  available  in  matters  before 

the  Industrial  Board.    Carl  Hagenbeck,  etc.,  Shows 

Co.  V.  Leppert  (1917),  66  Ind.  App.  261,  117 

6.  N.  E.  531;  Union  Sanitary  Mfg.  Co.  v.  Davis 
(1917),  63  Ind.  App.  548, 114  N.  E.  872.    In  any 

event  the  application  of  said  statute  could  not  have 
the  effect  of  authorizing  the  board  to  extend  the  time 
for  filing  an  application  for  review  beyond  the  period 
definitely  fixed  by  the  act  providing  for  the  same. 

We  may  add,  however,  that,  if  appellant  was  correct 

in  its  contention  that  the  Industrial  Board  possessed 

discretionary  power  to  hear  and  determine  an 

7.  application  for  review  after  the  expiration  of 
the  seven-day  period  provided  in  said  §60,  it 

would  not  be  entitled  to  prevail  on  this  appeal,  either 
on  the  evidence  adduced  at  the  liearing,  or  the  facts 
found  by  the  board.  There  are  no  facts  found  that 
show  proper  diligence  to  secure  a  review  of  the  award 
after  notice  thereof,  and  no  evidence  which  would  jus- 
tify such  a  finding.  Appellant  gives  some  stress  to 
the  fact  that  the  evidence  shows  that  the  secretary 
of  the  board  informed  the  stenographer  of  the  claim 
agent  of  appellant's  compensation  insurance  carrier, 
when  she  called  on  him  with  reference  to  a  review  of 
the  award,  that  it  could  not  be  had  as  the  time  had 
expired.  But  this  fact  would  not  justify  a  further 
delay  of  three  times  the  statutory  period  of  seven 
days  provided  in  said  §60,  if  it  desired  to  offer  and 
press  an  excuse  for  a  prior  delay  in  filing  its  applica- 
tion for  review. 

The  record  fails  to  disclose  any  available  error,  and 
the  order  of  the  Industrial  Board,  dismissing  appel- 
lant 's  application  for  review,  is  therefore  affirmed. 
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now  in  suit  were  executed  by  Mr.  Miller  for  the  pur- 
pose of  avoiding  any  embarrassment  to  the  bank 
which  might  result  from  a  continued  holding  of  its 
own  stock,  and  that,  in  fact,  he  acquired  neither  the 
title  to  nor  the  possession  of  that  stock  in  his  indi- 
vidual capacity.  Some  contention  is  al^o  made  that, 
as  the  purchase  by  the  bank  of  its  own  stock  was  in 
violation  of  law,  the  subsequent  action  of  Mr.  Miller 
in  taking  that  stock  as  trustee  and  in  executing  his 
note  therefor  was  also  based  on  an  illegal  considera- 
tion, which  would  serve  now  to  avoid  the  instrument 
in  suit.  The  soundness  of  this  latter  contention  is 
seriously,  and,  we  think,  correctly  challenged  by  coun- 
sel for  appellant.  Lantry  v.  Wallace  (1901),  182  U.  S. 
536,  21  Sup.  Ct.  878,  45  L.  Ed.  1218 ;  Thompson  v.  St. 
Nicholas  Nat.  Bank  (1892),  146  U.  S.  240, 13  Sup.  Ct. 
66, 36  L.  Ed.  956. 

However,  as  we  view  the  questions  presented  by 
the  instant  case,  there  is  no  occasion  to  enter  on  a 
discussion  of  the  legal  proposition  considered  and 
determined  in  the  cases  just  cited,  since  its  applica- 
tion here  must  rest  on  the  assumption  that  Hiram  W. 
Miller  actually  purchased  in  his  own  right  the  stock 
previously  purchased  by  the  bank  and  later  held  by 
him  as  trustee  for  the  bank.  That  assumption  in- 
volves an  issue  of  fact  which  has  been  decided  by  the 
trial  court  adversely  to  appellant  *s  contention.  The 
true  inquiry  in  this  case,  as  before  indicated,  is  to 
determine  the  admissibility  of  the  evidence  challenged 
by  appellant,  and,  in  passing  on  this  question,  it  is 
unnecessary  to  treat  separately  each  of  the  rulings 
involved.  Indeed,  appellant  has  contented  itself  with 
a  statement  and  discussion  of  certain  general  prop- 
ositions as  applicable  and  pertinent  to  each  of  said 
rulings. 
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It  appears  that  former  officers  of  the  bank  and 
others  who  were  familiar  with  the  transaction  were 
permitted  to  testify  to  certain  facts  which  tended  to 
show  that  Mr.  Miller  never  owned  the  stock  in  ques- 
tion. Appellant  contends,  in  effect,  that  this  evidence 
serves  only  to  prove  an  alleged  agreement  between 
Mr.  Miller  and  the  bank  that  he  would  not  be  required 
to  pay  the  note  in  suit,  and  that  its  admission  for  that 
purpose  was  erroneous.  Bank  of  United  States  v. 
Dunn  (1832),  31  U.  S.  (6  Pet.)  51,  8  L.  Ed.  316;  Bank 
V.  Moore  (1905),  138  N.  C.  529, 51  S.  E.  79;  McDonald 
v.^Ve5(1878),61Ind.279. 

Assuming,  for  the  purposes  of  argument,  that  the 

questioned  testimony,  or  any  part  of  it,  is  open  to  the 

interpretation  given  thereto  by  appellant,  it  is. 

2.  equally  certain  that  it  tends  to  establish  appel- 
lees* contention  that  the  note  in  suit  was  exe- 
cuted by  Miller  for  the  use  of  the  bank  and  without 
benefit  to  himself.  The  trial  court  seems  to  have 
received  the  evidence  on  that  theory,  and  its  action 
is  sustained  by  the  authorities.  It  has  frequently  been 
held  that,  as  between  the  original  parties,  parol  evi- 
dence is  admissible  to  show  the  circumstances  under 
which  a  bill  or  note  was  given,  and,  in  case  no  consid- 
eration passed  to  the  maker,  that  fact  may  be  so  estab- 
lished. Smythe  v.  Scott  (1886),  106  Ind.  245,  248,  6 
N.  E.  145;  Tomhler  v.  Reitz  (1893),  134  Ind.  9,  14, 
33  N.  E.  789;  First  Nat.  Bank,  etc.  v.  Nugen  (1884), 
99  Ind.  160,  164;  Smith  v.  Boruff  (1881),  75  Ind.  412, 
414;  Chicago,  etc.,  R.  Co.  v.  West  (1871),  37  Ind.  211, 
216;  Neptune  v.  Paxton  (1895),  15  Ind.  App.  284,  288, 
43  N.  E.  276;  1  Daniel,  Negotiable  Instruments 
(6th  ed.)  ^81a. 

If  a  suit  had  been  brought  by  appellant  during  the 
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lifetime  of  Hiram  W.  Miller  to  enforce  payment  of 
the  note  which  he  had  signed  there  can  be  no  doubt, 
nnder  the  above  authorities,  that  he  would  have  been 
entitled  to  show  that  the  instrument  was  executed 
solely  for  the  benefit  of  the  bank,  and  that  no  consider- 
ation actually  passed  to  him.  No  rights  of  third  par- 
ties have  since  intervened,  and  the  same  defense  was 
therefore  properly  presented  by  his  heirs  and  repre- 
sentatives. The  evidence  introduced  af  the  trial  is  in 
sharp  conflict  in  some  particulars,  and  various  infer- 
ences might  be  drawn  therefrom,  but  it  is  evident 
that,  to  the  mind  of  the  trial  court,  the  defense  above 
stated  has  been  satisfactorily  established,  and  its  find- 
ing thereon  is  conclusive. 
Judgment  aflSrmed. 


Indianapolis  and  Cincinnati  Tbaction  Company  v. 

Habdwick,  Administratrix. 

[No.  9,841.    Filed  May  14,  1919.] 

1.  Appeal. — Questions  Presented. — Rulinff  on  Demurrer. — Waiver. 
— Failure  to  Except. — ^Where  defendant  failed  to  except  to  the 
ruling  of  the  trial  court  in  overruling  Us  demurrer  to  the  com- 
plaint, it  waived  the  question,  and  such  ruling  will  not  be  reviewed 
on  appeal,    p.  196. 

2.  Appeal. — Retdew. — Verdict. — Interrogatories. — Scope  of  Revieto. 
— In  passing  on  a  motion  for  Judgment  on  the  answers  to  inter- 
rogatories, notwithstanding  the  general  Verdict,  the  court  looks 
only  to  the  general  verdict,  the  issues,  and  the  answers  to  the 
interrogatories,    p.  198. 

3.  Trial. — Verdioi.—^cope  and  Effect. — A  general  verdict  for 
plaintiff  finds  every  material  allegation  of  the  complaint  against 
the  defendant,    p.  198. 

4.  Appeal. — Review. — Anstoers  to  Interrogatories. — Presumptions 
Favoring  General  Verdict. — In  passing  on  a  motion  for  Judgment 
on  the  answers  to  interrogatories  all  presumptions  are  in  favor 
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of  tlie  general  verdict,  if  the  pleadings  will  admit  evidence  to 
overcome  the  answers,    p.  198. 

5.  Carbiebs. — Injuries  to  Prospective  Passenger, — Action, — Ques- 
tions  for  Jury. — Contributory  Negligence, — In  an  action  against 
an  interurban  railway  for  the  death  of  a  prospective  passenger 
waiting  to  board  a  car  at  a  signal  stop,  where  the  complaint 
alleged  that  it  was  the  custom,  acquiesced  in  and  acknowledged 
by  defendant,  for  persons  intending  to  board  a  car  after  dark  to 
enter  upon  the  track  and  swing  a  light  as  a  signal  for  the  car  to 
stop,  and  that  decedent,  believing  an  approaching  car  was  a  regu- 
lar passenger  car  which  would  stop  on  signal,  went  upon  the  track 
to  give  the  customary  signal,  and  was  run  down  and  killed  by 
cinder  trucks  attached  to  the  front  end  of  such  car  and  upon 
which  trucks  defendant  had  carelessly  and  negligently  failed  to 
place  any  lights,  so  that  on  account  of  the  darkness  they  could 
not  be  seen  by  decedent,  it  was  for  the  Jury  to  determine  whether 
decedent  was  guilty  of  contributory  negligence,    p.  198. 

6.  Appeal. — Presenting  Questions  for  Review, — Briefs, — Failure  to 
Show  Filing  of  Instructions, — ^W'^here  it  does  not  appear  from 
appellant's  brief  that  the  instructions  were  filed  with  the  clerk, 
they  are  not  in  thf  record,  and  the.  omission  cannot  be  supplied 
in  the  reply  brief,    p.  199. 

7.  Appeal. — Questions  Presented, — Correctness  of  Instructions. — 
Where  the  exception  taken  to  the  instructions  was  Joint,  and  it 
is  admitted  on  appeal  that  some  of  those  given  were  correct,  no 
question  is  presented  for  review  as  to  the  Instructions,    p.  199. 

From  Wayne  Circuit  Court;  Nathan  A.  Whitaker, 
Judge. 

Action  by  Cora  B.  Hardwick,  administratrix  of  the 
estate  of  John  Hardwick,  deceased,  against  the  In- 
dianapolis and  Cincinnati  Traction  Company.  From 
a  judgment  for  plaintiff,  the  defendant  appeals. 
Affirmed. 

Kittenger  <&  Diven,  Morgan  <&  Morgan  and  Kivett 
<B  Kivett,  for  appellant. 

C.  E.  Fensterynacher,  L,  W,  Curry  and  H.  L.  Mc- 
Gin/nis,  for  appellee. 

Nichols,  J. — This  was  an  action  brought  by  the  ap- 
pellee against  the  appellant  to  recover  damages  for 
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the  death  of  her  husband,  John  Hardwick,  who  was 
killed  by  being  struck  by  one  of  appellant's  work 
trains.  The  complaint  was  in  one  paragraph,  to  which 
a  demurrer  was  filed  by  appellant  and  overruled  by 
the  court.  Appellant  filed  a  general  denial  to  the  com- 
plaint, and  the  cause  was  submitted  to  the  jury  for 
triaL  There  was  a  general  verdict  for  $2,500,  with 
answers  to  interrogatories.  The  appellant  made  its 
motion  for  judgment  in  its  favor  on  the  interrogato- 
ries and  answers  thereto,  which  was  overruled,  to 
which  ruling  the  appellant  excepted.  Judgment  was 
entered  on  the  general  verdict  in  favor  of  the  appellee 
in  the  sum  of  $2,500  and  costs.  From  this  judgment 
this  appeal  is  prosecuted. 

Errors  relied  upon  for  reversal  are :  (1)  The  court 
erred  in  overruling  appellant 's  demurrer  to  the  com- 
plaint. (2)  The  court  erred  in  overruling  appellant's 
motion  for  judgment  in  its  favor  upon  the  interroga- 
tories answered  by  the  jury  notwithstanding  the  gen- 
eral verdict.  (3)  The  court  erred  in  overruling  appel- 
lant's motion  for  a  new  trial. 

The  substance  of  the  complaint,  so  far  as  is  neces- 
sary for  this  decision,  is  as  follows :  The  appellee  is 
the  administratrix  of  the  estate  of  John  Hardwick, 
deceased.  The  appellant  at  the  time  of  the  accident 
resulting  in  the  death  of  appellee's  decedent  operated 
a  street  railway  from  the  city  of  Indianapolis  to  the 
city  of  Connersville,  Indiana,  as  a  common  carrier 
of  passengers  for  hire.  Stop  33  was  one  of  its  stop- 
ping places,  at  which  it  stopped  upon  signal  given  to 
the  motorman  in  charge  of  the  car.  In  order  to  give 
such  a  signal  after  dark,  it  was  customary  for  in- 
tended passengers  to  enter  upon  the  track  at  said 
stopping  place  and  swing  a  light  across  the  track  in 
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front  of  the  approaching  car;  such  custom  was  well 
known  to  the  defendant  company.  On  November  27, 
1911,  it  was,  and  had  been  for  a  long  time  prior  there- 
to, the  custom,  and  the  schedule  time,  of  the  defend- 
ant company  to  run  one  of  its  passenger  cars  in  a 
westerly  direction  passing  stop  33  at  about  6 :00  p.  m., 
which  car,  upon  signal  given,  would  stop  to  take  pas- 
sengers, all  of  which  was  well  known  both  to  the  de- 
ceased and  the  appellant.  About  6:00  p.  m.  of  said 
day,  being  after  dark,  the  deceased  went  to'  said  stop 
33  for  the  purpose  of  taking  passage  on  appellant's 
car  due  to  pass  about  that  time,  and,  while  deceased 
was  waiting  for  such  car  to  arrive,  the  appellant  care- 
lessly and  negligently  approached  said  stop  from  the 
oast,  with  a  work  car,  which  looked  like,  and  had  the 
appearance  of,  a  passenger  car  which  was  then  about 
due  at  said  stop,  which  car  was  equipped  and  lighted 
with  electric  lights  in  the  same  manner  as  such  pas- 
senger cars,  and  carelessly  and  negligently  had  at- 
tached to  the  front  end  of  said  car  four  cinder  trucks, 
which  trucks  were  about  five  feet  lower  than  the  said 
work  car,  and  extended  about  200  feet  in  front  of  said 
work  car.  Appellant  carelessly  and  negligently  placed 
lights  in  said  work  car,  and  carelessly  and  negligently 
failed  to  place  any  light  or  lights  or  signal  of  warning 
on  said  cinder  trucks,  and  carelessly  and  negligently 
failed  to  give  warning  to  the  deceased  of  the  position 
of  said  cinder  trucks.  On  account  of  the  darkness, 
and  of  the  negligence  of  the  defendant  as  aforesaid, 
said  cinder  trucks  could  not  be  seen  by  a  person  stand- 
ing near  said  track  at  said  stop  in  time  to  avoid  being 
struck  by  them.  On  said  November  27,  1911,  as  the 
defendant  approached  said  stop  with  said  work  car, 
and  said  cinder  trucks  in  front  of  said  work  car,  de- 
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ceased,  believing  it  was  one  of  its  passenger  cars  that 
was  about  to  pass  said  stop  aforesaid,  went  upon  the 
track  with  a  lighted  lantern  in  his  hand  to  signal  such 
car  to  stop  for  the  purpose  of  taking  passage  on  the 
same,  and  while  he  was  in  the  act  of  signaling  said  car 
to  stop  he  did  not  know  of  said  cinder  trucks,  and 
could  not  see  them  in  time  to  avoid  being  struck  by 
them.  The  defendant  carelessly  and  negligently  ap- 
proached, and  carelessly  and  negligently  ran  its  cin- 
der trucks  against  and  over  the  deceased  and  thereby 
killed  him.  The  complaint  further  avers  that  the  de- 
ceased left  surviving  him  the  appellee  as  his  widow 
and  seven  minor  children  all  dependent  upon  him  for 
support  and  maintenance.  There  is  a  prayer  for  dam- 
ages in  the  sum  of  $10,000. 

The  appellant  failed  to  except  to  the  ruling  of  the 

court  in  overruling  its  demurrer  to  the  complaint,  and 

has  thereby  waived  the  question,  and  such  rul- 

1.  ing  will  not  be  reviewed.  Young  v.  McLane 
(1856) ,  8  Ind.  357.  We  do  not  need  to  cite  other 
authorities ;  this  rule  is  elementary. 

So  far  as  is  material  to  this  decision,  the  jury  found 
in  substance :  That  the  decedent  and  his  daughter  had 
gone  to  stop  33  after  dark,  for  the  purpose  of  taking 
passage  on  one  of  appellant's  cars  to  Rushville.  The 
decedent  lived  about  one-half  mile  from  said  stop  for 
eight  months  before  the  accident.  He  was  fifty-seven 
or  fifty-eight  years  of  age,  his  hearing  and  eyesight 
were  good,  and  he  could  read.  He  had  frequently 
boarded  and  alighted  f  ro;m  cars  at  this  stop,  and  was 
acquainted  with  the  surroundings  and  location,  and 
knew  that  work  trains,  freight  trains  and  passenger 
cars  passed  said  stop  both  in  the  daytime  and  night- 
time ;  that  the  train  that  killed  decedent  consisted  of 
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a  motor  car  and  four  cinder  trucks  pushed  in  front 
of  it,  and  extending  in  front  about  135  feet,  and  over 
the  rails  of  the  track  at  the  side  about  twenty-four 
inches ;  that  there  was  a  platform  on  the  front  of  the 
cinder  trucks  about  four  feet  wide  and  four  feet  and 
four  inches  above  the  rails  of  the  track,  the  bed  of 
the  cinder  trucks  being  about  four  feet  above  this 
platform,  making  the  trucks  eight  feet  and  four  inches 
high ;  that  the  track  was  straight  for  about  a  mile  and 
the  ground  level  for  a  distance  of  about  a  mile  east. 
There  was  no  obstruction  along  the  track  east  except  a 
pole  line  on  the  north  side  of  the  track  three  feet  and 
eleven  inches  north  of  the  north  rail  of  the  track. 
There  was  a  shelter  house  on  the  north  side  of  the 
tracks  about  four  feet  therefrom,  and  a  cinder  plat- 
form between  the  shelter  house  and  the  north  rail  of 
the  track.  The  decedent  was  killed  about  5 :40  p.  m., 
and  the  next  passenger  car  was  due  to  arrive  at  5 :58 
p.  m.,  which  was  after  dark.  There  was  no  lantern 
carried  on  the  front  end  of  the  cinder  trucks  which 
struck  decedent.  There  was  nothing  to  prevent  dece- 
dent from  seeing  a  light  on  the  front  end  of  the  train 
as  it  approached  stop  33,  if  a  light  had  been  there. 
The  decedent  was  in  the  shelter  house  on  the  north 
side  of  the  track,  and  left  it  to  go  partially  between 
the  rails  of  the  track,  for  the  purpose  of  signaUng  a 
car  which  he  knew  was  approaching,  and  tried  to 
signal  it  by  waving  the  lighted  lantern  across  the 
tracks.  He  could  have  seen  the  car  from  the  north 
side  of  the  tracks,  but  voluntarily  straddled  the  rail 
to  signal  it.  If  he  had  stood  north  of  the  tracks  more 
than  two  feet  from  the  north  rail  he  would  not  have 
been  injured.  The  train  of  cars  made  a  noise  as  they 
approached.     At  about  the  time  the  decedent  went 
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upon  the  track  his  daughter  said  to  him,  *' Watch  out 
papa.**  The  approaching  train  whistled  at  about 
1,400  feet  from  the  stop,  and  the  decedent  heard  it, 
and  upon  hearing  it  went  out  of  the  shelter  house,  and, 
after  looking,  called  for  the  lantern,  which  was  handed 
to  him  by  his  daughter,  and  then  went  partially  into 
the  middle  of  the  track.  After  the  whistle,  the  train 
continued  to  approach  stop  33. 

In  passing  upon  the  motion  for  judgment  upon 
the  answers  to  interrogatories,  notwithstanding  the 
general  verdict,  the  court  looks  only  to  the 
2-4.    general  verdict,  the  issues,  and  the  answers  to 
interrogatories.      The    general   verdict    finds 
every  material  allegation  of  the  complaint  against  the 
losing  party.    Tippecanoe  Loan,  etc.,  Co.  v.  Cleveland, 
etc.,  R.  Co.  (1915),  57  Ind.  App.  644,  654,  104  N.  E. 
866,  106  N.  E.  739;  Stoy  v.  Louisville,  etc.,  R.  Co. 
(1903),  160  Ind.  144,  66  N.  E.  615.    All  presumptions 
are  in  favor  of  the  general  verdict,  if  the  pleadings 
will  admit  evidence  to  overcome  the  answers.     Wil- 
liams V.  Lowe  (1916),  62  Ind.  App.  357, 113  N.  E.  471. 
In  this  case  the  jury  has  found  by  its  general 
5.     verdict  that  the  appellant  was  guilty  of  negli- 
gence that  resulted  in  the  death  of  appellee's 
decedent,  and  that  the  decedent  was  not  guilty  of 
conributory  negligence.     It  is  averred  in  the  com- 
plaint that  stop  33  was  a  stop  where  the  appellant's 
cars  stopped  on  signal;  that  it  was  the  custom  for 
passengers  intending  to  board  a  car  to  enter  upon  the 
track  at  such  place  and  swing  a  light  across  the  track, 
which  custom  was  well  known  to  the  appellant,  and 
acquiesced  in  and  recognized  by  it,  by  stopping  its 
cars  upon  such  signals;  that  near  the  time  decedent's 
car  should  arrive  a  car  came  from  the  east  with  four 
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cinder  trucks  in  front  o*  it ;  that  the  car  was  equipped 
with  electric  lights,  but  the  cinder  trucks  were  not 
lighted  at  all ;  that  no  warning  was  given  of  the  posi- 
tion or  location  of  such  cinder  trucks,  which  were 
lower  than  the  car,  and  decedent  could  not  see  them 
because  of  the  darkness,  and  decedent  believed  the 
car  to  be  the  regular  passenger  car  which  would  stop 
on  signal;  that  so  believing,  he  went  upon  the  track 
to  signal  with  a  light  as  was  the  custom  at  said  stop, 
and  was  killed  by  the  cinder  trucks.  Evidence  was 
admissible  to  prove  these  averments,  and  the  answers 
to  interrogatories  are  not  inconsistent  with  them. 
Under  such  averments  it  was  for  the  jury  to  say 
whether  decedent  was  guilty  of  contributory  negli- 
gence. Chicago,  etc.,  R.  Co.  v.  Sharp  (1894),  63  Fed. 
532,  11  C.  C.  A.  337;  Deister  v.  Atchison,  etc.,  R.  Co. 
(1917),  99  Kan.  525, 162  Pac.  282,  L.  R.  A.  1917C  784. 
The  motion  for  judgment  on  the  answers  to  interroga- 
tories in  favor  of  appellant  was  properly  overruled. 

It  does  not  appear  by  the  appellant's  brief  that  the 

instructions  were  filed  with  the  clerk,  hence  they  are 

not  in  the  record.    Siiloj  v.  Retlaiv  Mines  Co. 

6.  (1914),  57  Ind.  App.  302,  107  N.  E.  18;  Hot- 
mire  v.  O'Brien  (1909),  44  Ind.  App.  694,  90 

N.  E.  33.  This  omission  cannot  be  supplied  in  the 
reply  brief.  Decker  v.  Mahoney  (1917),  64  Ind.  App. 
500,  116  N.  E.  57;  Fox  v.  State  (1917),  186  Ind.  299, 
116  N.  E.  295. 

There  is  no  question  presented  as  to  the  instruc- 
tions, as  it  is  admitted  that  some  of  the  instructions 
given  were  correct,  and  the  exceptions  taken 

7.  were  joint.    Inland  Steel  Co.  v.  Smith  (1907), 
168  Ind.  245,  80  N.  E.  538;  Kelly  v.  John 

(1895),  13  Ind.  App.  579,  41  N.  E.  1069. 
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The  evidence  substantially  sustains  the  averments 
of  the  complaint,  and  this  is  suflBcient  to  support  the 
verdict  of  the  jury. 

We  find  no  reversible  error.  The  judgment  is 
affirmed. 


Seitz  v.  Kothe- Wells  and  Baueb. 

[No.  9,830.    Filed  May  14,  1919.] 

Appeal. — Matters  Reviexcahlc. — Ruling  on  Demurrer, — Judgment 
Harmless  to  Defendant, — In  an  action  to  foreclose  a  chattel  mort- 
gage in  which  appellant  was  made  a  party  defendant  to  answer 
as  to  his  interest  in  the  property  Involved  under  a  prior  mort- 
gage, where  there  was  a  general  finding  for  plaintiff  and  against 
defendant,  and  on  appeal  defendant  did  not  challenge  the  finding 
that  he  had  no  interest  in  the  mortgaged  chattels,  but  complained 
only  of  the  ruling  of  the  trial  court  in  sustaining  a  demurrer  to 
an  answer  alleging  that  plain tiff*s  mortgage  was  void,  the  Judg- 
ment must  be  affirmed,  since  appellant,  having  failed  to  show  or 
claim  any  interest  in  the  property  in  question,  could  not  have 
been  harmed  by  the  Judgment  and  decree,  and  the  court  on  appeal 
in  such  a  case  will  not  determine  the  mere  abstract  question  as 
to  the  correctness  of  the  ruling  on  the  demurrer. 

From  Marion  Superior  Court  (99,029);  W.  W. 
Thornton f  Judge. 

Action  by  Kothe-Wells  and  Bauer  against  Charles 
Seitz  and  another.  From  the  judgment  rendered,  the 
defendant  named  appeals.    Affirmed. 

White  £  Jones,  for  appellant. 
Pickens,  Cox  (&  Conder,  for  appellee. 

Enloe,  J. — This  action  was  begun  by  the  Kothe- 
Wells  and  Bauer  Company,  appellee,  to  foreclose  a 
chattel  mortgage  executed  by  one  Daniel  E.  Rogers, 
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on  January  6,  1915,  to  secure  the  payment  to  appel- 
lee, when  it  should  become  due,  of  a  certain  promis- 
sory note  of  even  date,  for  the  sum  of  $206.68  due  in 
thirty  days,  and  upon  payment  of  which  a  default 
had  been  made. 

In  June,  1914,  appellant  had  loaned  to  said  Rogers 
the  sum  of  $500  and  had  also  indorsed  a  certain  prom- 
issory note  in  the  amount  of  $700  for  said  Rogers, 
and  to  secure  the  appellant  in  the  matter  said  Rogers 
had  executed  to  appellant  a  chattel  mortgage  upon 
the  same  property  afterwards  covered  by  the  mort- 
gage in  suit. 

The  appellant  was  made  a  defendant  in  this  suit  to 
answer  to  his  interest  in  and  to  the  property  in  ques- 
tion, and  he  filed  an  answer  in  three  paragraphs : 
First,  general  denial ;  second,  alleging  that  the  mort- 
gage to  appellee  was  void  under  the  provisions  of  the 
Bulk  Sales  Law  of  this  state  (Acts  1909  p.  122, 
§7471a  Burns  1914),  and,  third,  setting  up*  a  claim 
under  the  mortgage  of  June,  1914,  and  asked  that  his 
mortgage  be  decreed  a  prior  lien  to  that  of  appellee. 

To  the  above-mentioned  second  and  third  para- 
graphs of  answer  demurrers  were  filed,  and  sustained 
as  to  second  and  overruled  as  to  the  third  paragraph, 
and  reply  in  general  denial  by  appellee  closed  the 
issues. 

A  trial  was  had  before  the  court,  which  made  a 
general  finding  in  favor  of  d^ppellee,  and  against  ap- 
pellant, and  that  appellant  had  no  interest  in  or  lien 
upon  the  property  in  question,  and  judgment  was  ren- 
dered accordingly,  and  property  ordered  sold  to  pay 
appellee's  debt. 

The  appellant  then  filed  his  motion  for  a  new  trial, 
assigning  various  reasons  therefor,  but,  as  the  action 
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of  the  trial  court  in  overruling  same  is  not  challenged 
on  this  appeal,  the  same  need  not  be  set  out. 

The  only  error  complained  of  in  this  case  is  the 
action  of  the  trial  court  in  sustaining  the  demurrer 
to  the  appellant's  second  paragraph  of  answer,  and 
in  thereby  refusing  to  hold  said  mortgage  to  appellee 
void. 

If  the  appellant  had  any  lien  upon,  or  interest  in, 
the  property  covered  by  the  mortgage  to  the  appellee, 
so  that  he  was  injured,  as  to  his  property,  by  said 
decision,  he  might  be  in  a  situation  to  complain;  but 
here  he  is  not  complaining  of  the  action  of  the  court 
in  finding  and  decreeing  such  want  of  interest.  He 
is  in  the  attitude  of  confessing  that  the  decree  is  right, 
and  that  he  has  no  interest  in  the  property,  yet  is 
seeking  to  question  the  correctness  of  the  ruling  of  the 
court  upon  the  demurrer.  If  he  had  no  interest  in  the 
property,  he  was  not  harmed,  and  he  has  no  legal 
right  to  complain. 

In  2  R.  C.  L.,  page  52,  it  is  said:  **In  addition 
to  the  requirement  of  a  substantial  interest  in  the 
subject-matter  of  the  litigation,  it  is  essential,  in  order 
that  a  person  may  appeal  or  sue  out  a  writ  of  error, 
that  he  shall  be  aggrieved  or  prejudiced  by  the  judg- 
ment or  decree ;  appeals  are  not  allowed  for  the  pur- 
pose of  settling  abstract  questions,  however  interest- 
ing or  important  to  the  public  generally,  but  only  to 
correct  errors  injuriously  affecting  the  appellant '^ — 
citing  authorities.  McFarland  v.  Pierce  (1897),  151 
Ind.  546,  45  N.  E.  706,  47  N.  E.  1 ;  Gavin  v.  Board, 
etc.  (1882),  81  Ind.  480. 

We  have,  however,  considered  said  second  para- 
graph of  answer.  There  was  no  error  in  sustaining 
the  demurrer  thereto. 

Judgment  is  affirmed. 
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DeLASEI  V.  KOVACICH  ET  AL.. 
[No.  9,854.    Filed  May  14,  1919.] 

1.  Appeal. — Review, — Verdict. — Concluaiveness, — A  finding  of  the 
jury  based  on  conflicting  evidence  is  conclusive  on  appeal,  p.  203. 

2.  Husband  and  Wife. — Action  for  Service  hy  Wife. — Joining  Hun- 
land  as  Party.— Section  255  Burns  1914,  §254  R.  S.  1881,  providing 
that  a  married  woman  may  sue  alone  when  the  action  covers  her 
personal  property,  is  permissive,  and  does  not  prohibit  the  hus- 
band Joining  with  her  in  the  prosecution  of  an  action  to  recover 
compensation  for  her  services  rendered  on  her  sole  and  separate 

•  account   p.  204. 

From  Lake  Circuit  Court ;  Virgil  8.  Reiter,  Judge. 

Action  by  Peter  Kovacich  and  another  against 
Louis  Delaski,  From  a  judgment  for  plaintiffs,  the 
defendant  appeals.   Affirmed. 

McMahan  S  Conroy,  for  appellants. 
Merritt  B.  Metz,  for  appellees. 

McMahan,  J. — ^Action  by  appellees,  Peter  Kovacich 
and  his  wife,  Helen  Kovacich,  against  the  appellant 
for  compensation  for  the  care  and  support  of  Louise 
Delaski,  an  eight  year  old  child  of  the  appellant. 

The  appellees  in  their  complaint  allege  that  appel- 
lant expressly  agreed  to  pay  them  for  the  care  and 
support  of  said  child,  and  that  he  has  failed  and 
refused  to  do  so.  The  issues  were  closed  by  a  general 
denial.  Trial  by  jury,  verdict  and  judgment  for  ap- 
pellees. Appellant  filed  a  motion  for  a  new  trial, 
which  was  overruled. 

The  appellant  contends  that  the  verdict  is  contrary 

to  law.    There  was  a  sharp  conflict  in  the  evidence  as 

to  whether  there  was  an  agreement  on  the  part 

1.     of  appellant  to  pay  for  the  care  of  said  child, 
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but  that  was  a  question  for  the  jury,  and  they,  by 
their  verdict,  found  that  there  was,  and  that  finding 
is  binding  on  us. 

The  evidence  shows  that  the  appellant  is  the  step- 
father of  the  appellee  Helen.  Appellant's  wife,  who 
was  the  mother  of  Helen  and  Louise,  died  in  July, 
1911,  leaving  four  children,  the  fruit  of  her  marriage 
to  appellant,  to  wit:  Louise,  aged  about  four,  an- 
other girl,  aged  about  twelve,  and  two  boys,  aged  six 
and  fifteen.  The  appellees  were  married  and  living 
in  Hegewish,  Illinois. 

On  the  day  appellant's  wife  was  buried,  appellant 
had  a  talk  with  appellee  Helen  in  the  presence  of  her 
husband  about  the  care  of  the  children,  in  which  ap- 
pellant told  Helen  to  take  Louise,  and  he  would  pay 
her,  to  which  Helen  agreed.  Appellant  and  appellee 
Peter  had  no  talk  or  conversation  relating  to  the  care 
or  pay  for  keeping  the  child.  The  conversation  was 
between  appellee  Helen  and  the  appellant  in  the  pres- 
ence of  appellee  Peter.  Following  this  conversation 
the  appellees  took  the  child  home  with  them,  and 
boarded  and  clothed  her  for  a  period  of  nearly  five 
years,  and  have  received  no  compensation  for  such 
service. 

The  appellant  insists  that  the  agreement  proved  was 
an  agreement  between  appellant  and  appellee  Helen, 
and  that  there  is  therefore  a  variance  between  the 
pleadings  and  the  proof ;  that  proof  of  an  agreement 
to  pay  one  of  the  appellees  will  not  support  a  verdict 
in  favor  of  both  of  them. 

Section  255  Burns  1914,  §254  R.  S.  1881,  pro- 
vides that  a  married  woman  may  sue  alone  when  the 
action  concerns  her  personal  property.  Section 

2.  7867  Burns  1914,  §5130  R.  S.  1881,  provides 
that  a  married  woman  may  carry  on  any  trade 
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or  business  and  perform  any  labor  or  service  on  her 
sole  and  separate  account,  and  the  earnings  and  prof- 
its of  any  married  woman  accruing  from  her  trade, 
business,  service,  or  labor  other  than  for  her  husband 
or  family  shall  be  her  sole  and  separate  property. 

If  the  services  and  labor  which  appellee  Helen  per- 
formed for  the  appellant  were  rendered  on  her  sole 
and  separate  account,  the  earnings  became  her  sole 
and  separate  property,  and  she  might  have  main- 
tained an  action  in  her  own  name  therefor  under  said 
^255. 

The  language  of  the  statute  is  permissive,  and  does 
not  prohibit  the  husband  joining  with  her  in  the  prose- 
cution of  an  action  to  recover  compensation  for  her 
services.  As  said  by  the  Supreme  Court  in  Martinr 
dale  v.  Tibbetts  (1861),  16  Ind.  200:  ''This  statute  we 
regard  as  rendering  it  optional  to  bring  the  suit  in 
the  name  of  the  wife  alone,  or  that  of  the  husband  and 
wife,  when  the  action  concerns  her  separate  prop- 
erty.'*  See,  also,  Ohio,  etc.,  R.  Co.  v.  Cosby  (1886), 
107  Ind.  32, 7  N.  E.  373 ;  Roller  v.  Blair  (1884),  96  Ind. 
203 ;  City  of  New  Albany  v.  Lines  (1899),  21  Ind.  App. 
380, 51 N.  E.  346. 

There  was  no  error  in  overruling  the  motion  for  a 
new  trial.    Judgment  afl^med. 


!Pbiohter  v.  Korn  bt  al. 

[No.  10;372.     Filed  May  15,  1919.] 

1.  S^UDB,  8T1TUTE  OP. — Contract  for  Bale  of  Land. — 8ujfloiencu 
of  Memwanda, — Under  the  statute  of  frauds,  which  requires  that 
all  contracts  for  the  sale  of  real  estate  shaH  be  in  writing,  sepa- 
rate writings  cannot  be  construed  together  as  constituting  a  con- 
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tract,  where  there  is  no  reference  in  any  one  of  the  instruments 
to  either  of  the  others,  and  extrinsic  evidence,  which  is  not  per- 
missible, would  be  necessary  to  show  their  relation,   p.  21d. 

2.  Pleaoing. — Exhibits. — Variance, — ^Where  there  is  a  variance  be- 
tween a  pleading  and  exhibits  filed  therewith,  the  latter  control. 
p.  210. 

3.  Vendob  and  Fttbchaser. — Offer  and  Acceptance. — A  memoran- 
dum covering  a  sale  of  land  providing  that,  "if  this  deal  is  made, 
it  must  be  not  later  than  October  1,  1916,"  constituted  merely  an 
offer  to  sell,  and  not  a  final  agreement  the  specific  performance  of 
which  could  be  enforced,  without  showing  an  acceptance  of  the 
offer  within  the  time  given,  p.  210. 

From  Allen  Circuit  Court ;  J.  W.  Eggeman,  Judge. 

Action  by  Jacob  H.  Feichter  against  John  Korn 
and  another.  From  a  judgment  for  defendants,  the 
plaintiff  appeals.    Affirmed. 

John  H.  Aiken,  for  appellant. 
Breen  d  Morris,  for  appellees. 

Nichols,  J. — ^Appellant  filed  his  complaint  against 
appellees,  in  the  Allen  Circuit  Court,  for  the  specific 
performance  of  an  Alleged  contract,  so  much  of  such 
condplaint  as  is  necessary  for  this  decision  being  as 
follows : 

'  *  The  above-named  plainti'ff  complains  of  the  above- 
named  defendants  and  says:  That  on  the  28th  day 
of  September,  1916,  this  plaintiff  was  the  owner  of 
lot  52,  and  the  east  2  feet  of  lot  51,  in  Thompson's 
Second  addition  to  the  city  of  Fort  "Wayne,  Allen 
county,  Indiana,  and  also,  the  west  48  feet,  of  block  4, 
and  the  west  48  feet  of  the  north  i/^  of  block  3,  all  in 
Evans'  Place,  in  the  city  of  Fort  Wayne,  Allen  county, 
Indiana,  the  last-described  property  being  known  as 
No.  1129  Maple  avenue,  in  said  city  of  Fort  Wayne. 
That  at  said  time  said  defendants  were  the  owners 
in  fee  simple  of  lot  1  in  Ninde's  Second  addition  to 
the  city  of  Fort  Wayne,  Allen  county,  Indiana,  ex- 
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cepting  therefrom  such  portion  as  was  taken  off  for 
the  widening  and  straightening  of  Taylor  street,  in 
said  city.  That  on  the  28th  day  of  September,  1916, 
this  plaintiff  and  said  defendants  entered  into  a  cer- 
tain written  agreement,  portions  of  which  agreement 
bear  date  of  September  26th,  whereby  in  considera- 
tion of  mutual  covenants  and  agreements,  said  de- 
fendants promised  and  agreed  that  they  would  con- 
vey to  this  plaintiff  in  fee,  by  warranty  deed,  said 
lot  No.  1  in  Ninde's  Second  addition  to  the  city  of 
Fort  Wayne,  Allen  county.,  Indiana,  in  consideration 
whereof  this  plaintiff  promised  and  agreed  to  convey 
to  said  defendants  in  fee  simple,  by  warranty  deed, 
the  said  real  estate  first  herein  described  as  belonging 
to  said  plaintiff.  That  on  said  28th  day  of  September, 
1916,  after  said  defendants  had  had  possession  of 
said  portions  of  said  written  contract  bearing  date  of 
September  26th,  and  which  provided  that  the  deal  was 
to  be  closed  before  October  1,  1916,  and  on  signing 
such  portions  of  said  agreement  and  as  a  considera- 
tion for  the  closing  of  said  contract,  this  plaintiff 
executed  and  delivered  to  said  defendants  that  portion 
of  said  contract  contained  cm  the  third  page  of  said 
contract,  by  which  plaintiff  agreed  to  do  certain  re- 
pairs to  the  buildings  on  the  property  which  he  was 
exchanging  to  said  defendants.  A  copy  of  said  writ- 
ten contract  is  filed  herewith,  made  a  part  of  this 
complaint,  and  marked  Exhibit  *^A,"  1,  2  and  3. 
Plaintiff  further  alleges  that  he  duly  performed  all 
the  conditions  of  said  contract  and  agreement  to  be 
by  him  performed.  That  he  did  fix  the  roof  and  put 
in  the  bath  fixtures  and  light  wires  and  performed 
all  other  requirements  of  said  contract  on  his  part 
to  be  performed    *    ♦    *    and  thereupon  plaintiff 
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»  

executed  his  Warranty  deeds,  plaintiff's  wife  joining 
therein,  conveying  plaintiff's  said  real  estate  to  said 
defendants  in  accordance  with  the  terms  of  said  con- 
tract, and  then  and  there  demanded  of  said  defend- 
ants a  deed  for  their  said  above-described  real  estate 
so  to  be  conveyed  to  this  plaintiff;  thdt  plaintiff's 
said  warranty  deeds  were  properly  acknowledged  and 
this  plaintiff  tendered  to  said  defendants  said  war- 
ranty deeds,  and  said  defendants  refused  to  accept 
said  deeds  so  tendered,  and  refused  to  execute  a  deed 

for  their  real  estate  or  to  deliver  the  same  to  this 

• 

plaintiff,  and  still  refuse  to  do  so  but,  on  the  con 
trary,  refuse  to  be  bound  by  their  said  contract. 
•     •     •   Wherefore,  plaintiff  demands  judgment  that 
said  defendants  be  decreed  to  specifically  perform 
said  agreement.    •     *     • 

Exhibit  "A"  1 

"  *Fort  Wayne,  Indiana. 
September  26,  1916. 
"  %  the  undersigned,  agree  to  sell,  trade  and 
convey  by  warranty  deed  and  good  title,  Lot  No. 
1  in  Ninde's  2nd  addition  in  this  city  of  Fort 
Wayne,  Ind.  and  will  take  in  trade  lot  No.  52 
Thompson's  2nd  add.  lot  38  and  170,  and  one 
house  and  lot  1129  Maple  ave.  lot  48-150  both  in 
the  city  of  Fort  Wayne,  Ind.  and  will  assume  or 
agree  to  pay  a  mortgage  of  $2,300.  on  Scott  ave. 
home  and  $1,100.  on  Maple  ave.  home.  Will  also 
pay  interest  on  $5,600.  mortgage  up  to  date  of 
transfers  and  pay  this  fall  tax  on  lot  No.  1  and 
will  give  and  take  possession  in  30  days  from 
date  of  transfers.  If  this  deal  is  made  it  must 
not  be  later  than  October  1,  1916.    P.  S.    The 
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street  pavement  is  to  be  assumed  by  me  in  Scott 
ave.  and  Maple  ave. 

*'^  John  Korn 
Elizabeth  Korn.^ 

Exhibit  ''A''  2 

*'  *Fort  Wayne,  Indiana. 
September  26,  1916. 
"  *I,  the  imdersigned,  agree  to  sell,  trade  and 
convey  by  warranty  deed  and  good  title  lot  No. 
52  in  Thompson's  2nd  addition  in  the  city  of 
Fort  Wayne,  Indiana,  and  house  and  lot  on  Maple 
ave.  No.  1129,  in  Ft.  Wayne,  and  will  pay  the 
interest  on  said  loans  up  to  date  of  transfers,  and 
pay  this  fall  tax  on  same.  Mortgages  on  Scott 
ave.  of  $2,300.00.  Maple  ave.  $1,100.  and  will 
take  in  trade  lot  No.  1  in  Ninde's  2nd  add.  in  the 
city  of  Fort  Wayne,  Ind.  and  will  assimie  or 
agree  to  pay  the  mortgage  of  $5,600.  on  same,  and 
will  give  and  take  possession  in  30  days  from 
transfers.  If  this  deal  made  is  closed,  it  must  not 
be  later  than  October  1,  1916.  P.  S.  I  am  to 
assume  the  Taylor  St.  pavement,  of  equal 
amount. 

''  *J.  R.  Feiditer.' 

Exhibit ''A"  3 

"  *Fort  Wayne,  Indiana,  Sept.  28, 1916. 
**  *  Scott  ave.  house. 

I,  the  undersigned,  agree  to  jBx  the  roof  so  it  will 
not  leak.  Put  in  new  stool.  Fix-water  pipes  and 
wires,  in  fact  have  house  cleaned  out  from  cellar 
to  garret  and  have  same  put  in  good  condition. 

"*J.R.  Feichter.'" 

VOL.  70—14 
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Appellees  filed  their  demurrer  to  this  complaint, 
with  memorandum,  which  was  sustained  by  the  court, 
and,  appellant  refusing  to  plead  further  and  electing 
to  stand  on  his  complaint,  judgment  was  rendered  for 
appellees  and  that  appellant  take  nothing  by  his  suit. 

The  court's  ruling  on  the  demurrer  to  the  com- 
plaint is  the  only  error  assigned  in  this  court. 

Appellant  insists  that  the  exhibits  to  the  complaint 

taken  together  constitute  the  contract,  the  specific 

performance  of  which  he  seeks  in  this  action. 

1.  There  is  no  reference  whatever  in  any  one  of 
these  instruments  to  either  of  the  others,  and 

without  such  reference,  under  the  statute  of  frauds 
which  requires  that  all  contracts  for  the  sale  of  real 
estate  shall  be  in  writing,  they  cannot  be  construed 
together  as  constituting  the  contract,  for  extrinsic 
evidence  cannot  be  heard  to  show  their  relation  each 
to  the  others.  The  evidence  of  the  relation  must  be 
within  the  instruments  themselves.  Many  authorities 
sustain  this  principle,  among  which  we  cite  Graham 
V.  Henderson  Elevator  Co.  (1916),  60  Ind.  App.  697, 
111  N.  E.  332,  which  contains  a  full  discussion  of  the 
question,  and  cites  numerous  authorities. 

Appellant  says  that  appellant  and  appellee  entered 

into  ''a  certain  written  agreement,''  of  which  the 

exhibits  are  a  copy,  but  these  exhibits,  whether 

2.  taken  together  or  separately,  do  not  constitute 
a  written  agreement,  and,  if  there  is  a  variance 
between  the  pleading  and  the  exhibits,  the  lat- 

3.  ter  must  prevail  and  control.  Watson  Coal, 
etc.,  Co.  v.  Casteel  (1881),  73  Ind.  296.    Taken 

separately  and  independently,  for  this  is  the  only  way 
we  can  consider  them  under  the  above  rule,  there 
being  no  internal  reference  from  any  one  to  the 
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others,  if  the  appellees  are  to  be  charged,  it  must  be 
by  Exhibit  A-1,  for  it  is  the  only  one  signed  by  them. 
This  exhibit  provides  that  **if  this  deal  is  made,  it 
must  be  not  later  than  October  1,  1916. '*  Certainly 
this  is  not  the  language  of  a  final  agreement  the  spe- 
cific performance  of  which  can  be  enforced.  The 
most  that  can  be  said  of  the  instrument  with  such  a 
provision  is  that  it  was  an  offer  that  must  be  accepted 
not  later  than  October  1, 1916.  There  is  no  averment 
in  the  complaint  of  any  act  that  can  be  said  to  have 
been  an  acceptance  of  such  offer  within  the  time  given, 
hence  there  was  no  contract  of  sale.  Other  questions 
are  ably  discussed  by  counsel,  but  we  deem  it  unneces- 
sary to  consider  them. 

There  was  no  error  in  sustaining  the  demurrer. 
The  judgment  is  affirmed. 


Menser  i\  Marshall  Farmers'  Home  Fire  Insurance 

Company. 

[No.  9.700.     Filed  February  12,  1919.     Rehearing  denied  May  15, 

1919.] 

Insurance. — Fire  Jtisurance, — Waiver  of  Conditions, — Burden  of 
Proof. — In  an  action  on  a  fire  policy  provldirt^  that  the  insurer 
would  not  be  liable  for  fire  damage  to  any  dwelling  house  while 
unoccui>ied,  unless  the  policy  was  continued  in  force  during  such 
vacancy  by  the  written  consent  of  a  director  of  the  company,  the 
burden  of  showing  insurer's  alleged  waiver  of  the  vacancy  pro- 
vision by  a  retention  of  unearned  premium  was  on  the  insurer, 
and  the  absence  of  a  finding  as  to  the  existence  of  any  unearned 
premium  must  be  construed  to  mean  that  aU  sums  paid  to  the 
insurer  were  fully  earned. 

From  Marshall  Circuit  Court;  Smith  N.  Stevens, 
Judge. 
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Action  by  Moses  Menser  against  the  Marshall 
Farmers'  Home  Fire  Insurance  Company.  From  a 
judgment  for  defendant,  the  plaintiff  appeals.  Af- 
firmed. 

Charles  Killison,  for  appellant. 
Lauer  <&  Kitch,  for  appellee. 

Remy,  J. — This  action  is  based  on  a  policy  of  fire 
insurance  issued  to  appellant  by  appellee  company. 
The  trial  court  made  a  special  finding  of  the  facts  in 
issue,  and  stated  its  conclusions  of  law  in  favor  of 
appellee.  Exceptions  to  these  conclusions  present  the 
only  question  on  appeal. 

The  special  findings  are  long,  and  there  is  no  occa- 
sion here  to  consider  them  in  detail.  It  appears  from 
such  findings,  however,  that  at  the  time  the  policy  in 
question  was  issued,  that  instrument,,  and  the  consti- 
tution of  appellee  company,  which  is  a  mutual  organi- 
zation, contained  a  provision  to  the  effect  that  appel- 
lee *  ^  shall  not  be  liable  for  any  loss  or  damage  by  fire 
occurring  to  any  dwelling  house,  while  the  same  is 
unoccupied,  although  goods  or  furniture  be  stored  or 
left  therein.  But  the  insured  may  apply  to  the  director 
of  his  township  who  is  authorized  to  continue  the  pol- 
icy in  force  by  written  consent  if  he  considers  it  advis- 
able; not,  however,  to  exceed  sixty  days,  otherwise 
such  vacancy  voids  the  insurance  on  such  dwelling 
during  vacancy.'' 

The  loss  in  this  case  was  occasioned  by  the  destruc- 
tion of  a  dwelling;  and  it  is  found  specially  that,  at 
the  time,  the  house  was  unoccupied  within  the  mean- 
ing of  the  above  provision,  and  that  no  vacancy  permit 
was  either  applied  for  or  issued.  Appellant  contends, 
however,  that  these  circumstances  served  only  to  ren- 
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der  the  policy  voidable  at  the  option  of  appellee,  and 
that,  to  render  the  provision  eflFeetive,  the  burden 
rested  on  appellee,  as  soon  as  it  had  discovered  the 
facts,  to  notify  appellant  of  its  intention  to  avoid  the 
policy,  and  to  tender  back  the  unearned  premium. 
The  special  findings  show  that  on  April  29, 1914,  with- 
in five  days  after  the  loss,  and  continuously  there- 
after, appellee  denied  liability  on  the  ground  that  the 
dwelling  in  question  was  unoccupied  at  the  time  of 
the  fire.  There  is  no  finding  as  to  the  existence  of 
any  unearned  premium  at  the  time ;  but  the  court  did 
find  that  subsequently  to  the  loss,  and  shortly  before 
the  bringing  of  this  action,  appellant  paid  to  the 
Plymouth  State  Bank  the  sum  of  $4.52,  as  the 
amount  of  his  assessment  with  appellee  company  in 
the  year  1914 ;  that  the  bank  was  authorized  to  accept 
payment  of  assessments  due  appellee,  but,  finding  no 
assessment  charged  against  appellant,  the  bank  ac- 
cepted said  sum  for  the  use  of  appellee  as  its  interest 
should  thereafter  appear ;  that  immediately  on  learn- 
ing of  this  payment,  appellee  company  tendered  bade 
to  appellant  all  of  said  sum  of  $4.52,  except  an  amount 
which  was  understood  to  be  for  the  insurance  of  cer- 
tain personal  property  owned  by  appellant,  and  not 
involved  in  his  present  claim;  that  this  tender  was 
refused,  for  reasons  not  going  to  the  suflSciency  there- 
of, and  has  been  kept  good  by  a  payment  into  court 
for  the  benefit  of  appellant.  The  special  findings  fur- 
ther show  that  when  appellant  applied  for  insurance 
with  appellee  company,  on  June  21, 1912,  he  paid  the 
sum  of  $2.26  in  part  consideration  therefor,  but  there 
is  no  finding  that  any  part  of  this  sum  was  unearned 
at  the  time  of  the  loss  in  controversy.  The  burden  of 
showing  a  waiver  of  the  vacancy  provision  in  the 
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policy,  through  a  retention  by  appellee  of  unearned 
premium,  rested  on  appellant,  and  tBe  absence  of  a 
finding  to  that  effect  must  be  construed  to  mean  that 
all  sums  which  had  been  paid  to  appellee  were  fully 
earned.  Taken  as  a  whole,  the  special  findings  sus- 
tain the  conclusions  of  the  trial  court. 
Judgment  affirmed. 


Indiana  Travelers'  Accident  Association  v. 

Doherty. 

[No.  9,650.    niea  May  15,  1919.] 

1.  Appeal. — Decisions  Reviewable. — Dismissal  of  Cause, — An  order 
of  court  dismissing  a  cause  Is  a  final  Judgment  from  which  an 
appeal  may  be  taken,    p.  216. 

2.  Appeal. — Decisions  Reviewahle. — Dismissal  of  Application  to 
Set  Aside  Default  Judgment, — Final  Judgment, — ^An  order  that 
an  application  and  motion  filed  under  §405  Bums  1914,  §896  R.  S. 
1881,  "be,  and  the  same  is  now  and  hereby  dismissed,"  put  an 
end  to  the  controversy  between  the  parties  as  far  as  could  be 
done  by  the  trial  court,  and  was  a  final  Judgment  from  which 
an  appeal  lies.    p.  217. 

8.  Judgment. — Default. — Setting  Aside.  —  Statute.  —  Liberal  Cwi- 
«fruc«on.— Section  405  Bums  1014.  §306  R.  S.  1881,  relative  to 
setting  aside  Judgments  taken  through  defendant's  mistake,  inad- 
vertence, surprise,  or  excusable  neglect,  is  remedial,  and  must  be 
liberally  construed  and  applied,    p.  217.  * 

4.  Judgment. — Default. — Setting  Aside. — Statute. — Duty  of  Court. 
—Under  §405  Burns  1914,  §396  R.  S.  1881,  it  is  the  imperative 
duty  of  the  court  to  set  aside  a  default  and  i)ermlt  a  trial  upon 
the  merits,  when  it  appears  from  the  uncontradicted  facts  of 
the  application  for  relief  that  the  defaulte<l  party  has  a  merito- 
rious defense,  and  that  his  failure  to  appear  and  defend  was  due 
to  his  excusable  neglect    p.  218. 

6.  Judgment. — Default. — Setting  Aside. — Pleading. — Even  if  it  was 
necessary  that  a  proceeding  under  §405  Bums  1914,  §396  R.  S. 
1881,  for  relief  from  a  default  should  be  Instituted  by  complaint 
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or  petition,  where  commenced  after  term,  defendant's  motion  to 
set  aside  a  default,  supported  by  affidavits,  filed  after  term,  to 
which  application  plain ti£f  appeared  after  due  notice,  will  be 
treated. as  a  complaint  or  petition,    p.  218. 

6.  Judgment. — Default, — Setting  Aside, — Application. — Sufflciency, 
—In  a  proceeding  under  §405  Burns  1914,  §396  R.  S.  1881,  to 
set  aside  a  default  Judgment  rendered  in  an  action  on  an  acci- 
dent insurance  policy,  uncontradicted  facts  set  forth  in  defend- 
ant's application  for  relief  held  to  show  a  meritorious  defense, 
and  that  failure  to  appear  and  defend  was  due  to  defendant's 
excusable  neglect  within  the  terms  of  the  statute,    pp.  219,  221. 

7.  Judgment. — Default. — Setting  Aside. — Emcusahle  Neglect, — ^What 
constitutes  excusable  neglect  within  the  meaning  of  §406  Burns 
1914,  §396  R.  S.  1881,  providing  that  a  party  may  be  relieved  from 
a  Judgment  taken  against  him  through  excusable  neglect,  is  to  be 
determined  from  the  particular  facts  of  each  case,  and,  where 
there  is  any  doubt  as  to  the  sufficiency  of  the  showing  of  excusable 
neglect  and  inadvertence,  the  doubt  should  be  resolved  in  favor 
of  the  application,    p.  221. 

From  Vigo  Superior  Court ;  Fred  W.  Bedl,  Judge. 

Action  by  Mary  L.  Doherty  against  the  Indiana 
Travelers^  Accident  Association.  Default  judgment 
for  plaintiff,  and  from  an  order  dismissing  defend- 
ajit's  motion  to  set  aside  the  default,  the  defendant 
appeals.    Reversed. 

William  S.  McMaster  and  Stevenson  &  Stevenson, 
for  appellant. 
Stimson,  Stimson,  HamUl  <&  Davis,  for  appellee. 

Remy,  J. — ^As  the  beneficiary  named  in  an  insur- 
ance policy  issued  by  appellant  association,  appellee 
recovered  a  judgment  against  appellant  for  $5,000 
for  the  alleged  accidental  death  of  the  insured,  who 
was  her  husband.  The  judgment  was  rendered  by 
default.  At  a  subsequent  term  of  court  appellant  filed 
its  motion,  supported  by  affidavits  of  its  secretary 
and  its  attorney,  for  relief  from  said  judgment,  which 
motion  was  based  upon  the  claim  that  the  judgment 
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was  taken  through  appellant  ^s  mistake,  inadvertence, 
surprise  and  excusable  neglect.  In  opposition  to 
appellant's  said  motion  for  relief,  appellee  filed  the 
counter  affidavit  of  one  of  its  attorneys.  Subsequently 
to  the  filing  by  appellee  of  the  counter  affidavit,  and 
before  the  court  passed  upon  appellant's  application 
for  relief  from  the  judgment,  appellee  filed  her  mo- 
tion to  dismiss  said  application,  which  motion  was 
sustained  by  the  trial  court  on  November  18, 1915,  and 
entry  of  the  action  of  the  court  was  made  by  the  clerk 
of  the  court.  On  December  28,  1915,  the  cause  was 
formally  dismissed,  the  court's  order  of  dismissal 
being  as  follows:  **Come  again  the  parties  and  the 
court  having  heretofore  sustained  plaintiff's  motion 
to  dismiss  defendant's  application  and  motion  to  set 
aside  the  default  and  judgment  heretofore  rendered 
in  this  cause,  it  is  now  therefore  ordered  by  the  court 
that  the  said  application  and  motion  of  defendant 
Indiana  Travelers'  Accident  Association,  to  set  aside 
the  default  and  judgment  heretofore  rendered  in  this 
cause  on  December  18, 1914,  be,  and  the  same  is  now 
and  hereby  dismissed,  to  which  order  of  the  court  of 
dismissal  the  defendant  Indiana  Travelers'  Accident 
Association,  at  the  time  objects  and  excepts." 

From  this  order  appellant  has  appealed  to  this 
court.  Appellee  has  moved  to  dismiss  this  appeal 
on  the  ground  that  the  entry  from  which  the  appeal 
was  taken  is  not  a  final  judgment  from  which,  under 
the  statute,  an  appeal  will  lie. 

It  is  well  settled  that  an  order  of  the  court  dismiss- 
ing a  cause  is  a  final  judgment  from  which  an  appeal 
may  be  taken.    Koons  v.  Williamson  (1883), 

1.  90  Ind.  599;  McGraw  v.  Nickey  (1911),  47  Ind. 
App.  159,  93  N.  E.  1003.    A  final  judgment  has 
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been  defined  as  *'one  which  determines  the  rights  of 
the  parties  in  the  suit,  or  a  distinct  and  definite  branch 
of  it,  and  reserves  no  further  question  or  direction 
for  future  determination.''  Ewbank's  Manual  (2d  ed.) 
^^82.  The  test  is  that  it  puts  an  end  to  the  particular 
case,  or  branch  of  it,  as  to  all  the  parties  and  all  the 
issues.  While  the  entry  of  the  court  in  the  case  at 
bar  does  not  formally  state,  that  the  dismissal 

2.  is  *' ordered,  adjudged  and  decreed''  by  the 
court,  nevertheless  the  court  by  the  entry  spe- 
cifically orders  that  appellant's  application  and  mo- 
tion to  set  aside  the  default  and  judgment  **be  and 
the  same  is  now  hereby  dismissed. ' '  This  put  an  end 
to  the  controversy  between  the  parties  so  far  as  the 
court  could  end  it,  and  was  a  final  judgment.  Koons 
V.  Williamson,  supra.  Appellee's  motion  to  dismiss 
the  appeal  is  overruled. 

Appellant 's  application  to  set  aside  the  default  was 
prepared  and  filed  in  accordance  vnth  the  provisions 
of  §135  of  the  Code  of  Civil  Procedure  of  this  state 
(§405  Burns  1914,  §396  R.  S.  1881),  which  provides: 
**The  court  may  also,  in  its  discretion,  allow  a  party 
to  file  his  pleadings  after  the  time  limited  therefor; 
and  shall  relieve  a  party  from  a  judgment  taken 
against  him,  through  his  mistake,  inadvertence,  sur- 
prise, or  excusable  neglect,  and  supply  an  omission 
in  any  procedings,  on  complaint  or  motion  filed  within 
two  years." 

This  statute  is  remedial  in  its  character,  and, must 

be  liberally  construed  and  applied,  to  the  end  that  no 

advantage  shall  be  obtained  by  one  party  to 

3.  the  litigation  by  reason  of  any  mistake,  inad- 
vertence,  or  excusable  neglect  of  the   other 
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party.    Dennis  v.  Scanlon  (1918),  66  Ind.  App. 

4.  453, 118  N.  E.  370,  and  cases  cited.    Under  this 
statute  it  is  the  imperative  duty  of  the  court  to 

set  aside  the  default,  and  permit  a  trial  upon  the' 
merits,  when  it  appears  from  the  uncontradicted  facts 
of  the  application  for  relief  that  the  defaulted  party 
has  a  meritorious  defense,  and  that  his  failure  to 
appear  and  defend  was  due  to  his  excusable  neglect. 
Bush  Y.  Bttsh  (1874),  46  Ind.  70;  Wellinger  v.  Wel- 
linger  (1906),  39  Ind.  App.  60,  79  N.  E.  214.  Appel- 
lant asserts  that  the  undisputed  facts  set  forth  in  its 
application  were  such  that  it  was  not  within  the 
court  *s  discretion  to  deny  it  the  relief  asked,  and  that 
the  dismissal  of  its  application  and  motion  was  re- 
versible error.  On  the  other  hand,  appellee  contends 
that  her  motion  to  dismiss  the  application  for  relief 
from  the  judgment  was  properly  sustained. 

It  is  especially  urged  by  appellee  that,  inasmuch 

as  appellant  ^s  application  for  relief  was  filed  at  a 

time  subsequent  to  the  term  of  court  when*  the 

5.  default  and  judgment  were  taken,  such  appli- 
cation should  have  been  by  formal  complaint 

and  not  by  motion,  citing  Brumbaugh  v.  Stockman 
(1882),  83  Ind.  583.  It  appears  from  the  record  that 
appellant  at  a  subsequent  term  appeared  in  the  court 
where  the  default  had  been  taken,  and,  having  moved 
that  the  original  cause  be  redocketed,  filed  its  pro- 
ceeding for  relief,  giving  notice  to  appellee,  who  ap- 
peared and  filed  a  counter  aflSdavit,  and  later  the 
motion  to  dismiss.  The  statute  specifically  provides 
that  the  application  may  be  **by  complaint  or  motion 
filed  within  two  years.  ^ '  It  is  admitted  that  the  pro- 
ceeding was  begun  within  the  period  fixed  by  the 
statute.    The  Brumbaugh  case,  supra,  was  a  case  very 
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similar  to  the  case  at  bar,  and,  while  the  Supreme 
Court  in  that  case  stated  that,  if  the  proceeding  was 
commenced  at  a  term  of  court  after  the  judgment  was 
rendered,  the  proper  practice  was  by  complaint  or 
petition,  nevertheless  the  court  held  that  the  applica- 
tion was  suflScient,  and  so  held  on  the  ground  that  it 
amounted  to  a  petition  supported  by  affidavit  to  which 
there  was  an  appearance  after  notice.  So  in  the  in- 
stant  case,  if  it  could  be  said  that  the  law  required  the 
proceeding  to  be  instituted  by  complaint  or  petition, 
then,  under  the  holding  of  the  Brumbaugh  case,  ap- 
pellant 's  application  to  which  appellee  appeared  after 
due  notice  must  be  treated  as  such  a  pleading.  See, 
also.  Lake  v.  Jones  (1874),  49  Ind.  297. 

The  remaining  question  for  our  consideration  is: 

Do  the  uncontradicted  facts  pleaded  in  appellant's 

application  for  relief  from  the  default  and 

6.  judgment  show  that  appellant  has  a  meritori- 
ous defense,  and  that  its  failure  to  appear  and 
defend  was  due  to  his  excusable  neglect!  The  mate- 
rial facts  set  forth  in  the  application,  and  which  are 
not  contradicted  by  appellee's  counter  affidavit,  are 
as  follows :  The  original  action  was  commenced  Oc- 
tober 29, 1914,  in  the  Superior  Court  of  Vigo  county, 
Indiana,  and  summons  was  on  said  day  issued  and 
directed  to  the  sheriff  of  Marion  county  in  said  state, 
commanding  such  sheriff  to  summon  appellant  to  ap- 
pear November  10,  1914,  and  answer  appellee's  com- 
plaint. The  service  was  by  copy  left  at  appellant's 
offices,  but  instead  of  summons  to  appear  in  the  Vigo 
Superior  Court,  it  was  erroneously  copied,  directing 
appellant  to  appear  in  the  Vigo  Circuit  Court.  Upon 
investigation  appellant  through  its  attorney  learned 
that  the  cause  was  not  pending  in  the  Vigo  Circuit 
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Court,  but  was  pending  in  the  superior  court  of  that 
county,  and  notified  the  clerk  of  the  Vigo  Superior 
Court,  and  also  appellee's  attorney,  of  the  mistake  in 
the  summons.  Whereupon  said  attorneys  caused  a 
second  summons  to  issue,  which,  when  served  by  said 
sheriff  of  Marion  county,  showed  the  same  mistake  to 
have  been  made.  The  sheriff  had  by  mistake  left 
a  copy  of  summons  which  commanded  appellant  to 
appear  in  the  Vigo  Circuit  Court,  but  made  return 
showing  service  of  appellant  to  appear  in  the  supe- 
rior court  of  that  county.  Thereupon  appellant's 
attorney,  who  resided  in  Indianapolis,  not  knowing 
that  a  mistake  had  been  made  in  the  second  sum- 
mons, but  believing  the  cause  might  have  been  refiled 
in  the  Vigo  Circuit  Court,  immediately  called  the  clerk 
of  said  court  by  long  distance  telephone,  advising  said 
clerk  of  the  character  of  the  last  summons;  and  in 
response  said  clerk  stated  that  doubtless  a  mistake 
had  been  made  in  his  oflSce,  he  being  the  clerk  of  both 
of  the  said  courts  of  said  Vigo  county.  Appellant's 
attorney  also  wrote  two  letters  to  appellee 's  attorneys, 
advising  them  that  appellant's  summons  was  to  ap- 
pear in  the  Vigo  Circuit  Court,  and  in  the  last  letter 
asked  if  the  action  had  been  refiled  in  that  court.  Ap- 
pellee 's  attorneys,  on  December  17, 1914,  replied  that 
the  cause  had  not  been  refiled  in  the  circuit  court,  and 
on  the  following  day  took  the  default  judgment  in 
the  Vigo  Superior  Court,  knowing  at  the  time  that 
appellant  had  not  been  summoned  to  appear  in  that 
court,  and  knowing  that  appellee  was  at  the  time 
relying  upon  the  integrity  of  the  sheriff's  certificate 
that  the  instrument  served  was  the  true  and  correct 
copy  of  the  original  writ  as  it  came  into  his  hands. 
Appellant's  application  for  relief  further  shows  that 
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appellant  had  meritorious  defenses  to  appellee  *s  com- 
plaint in  that  the  policy  sued  on  indemnified  only 
against  disability  or  death  sustained  through  acci- 
dental means,  and  that  the  insured  named  in  the  pol- 
icy came  to  his  death  by  suicide,  and  that  no  notice  or 
proof  of  death  of  the  insured  had  been  made  to  appel- 
lant in  accordance  with  the  terms  of  the  policy.    That 
appellant  ^s  application  for  relief  shows  a  meritorious 
defense  is  not  controverted.    What  is  excusable  neg- 
lect within  the  meaning  of  the  statute  is  to  be 
7.     determined  from  the  particular  facts  of  each 
case  {First  Nat.  Bank  v.  Stilwell  [1912],  50 
Ind.  App.  226,  98  N.  E.  151),  and,  where  there 
6.     is  any  doubt  as  to  the  sufficiency  of  the  showing 
of   excusable   neglect   and   inadvertence,   the 
doubt  should  be  resolved  in  favor  of  the  application. 
Hasten  v.  Indiana  Car,  etc.,  Co.  (1900),  25  Ind.  App. 
175,  57  N.  E.  148.     The  uncontradicted  facts  show 
that  appellant  was  never  summoned  to  appear  in  the 
court  where  the  cause  was  pending,  and  that  appel- 
lee's attorneys  knew  that  fact  when  the  default  was 
taken  and  judgment  rendered.    We  conclude  that  the 
trial  court  erred  in  dismissing  appellant's  application 
for  relief  from  the  judgment,  and  that  justice  requires 
that  the  default  and  judgment  be  set  aside,  and  appel- 
lant be  permitted  to  be  heard. 

Judgment  reversed,  with  instructions  to  set  aside 
said  default  and  judgment,  to  permit  appellant  to 
answer  the  complaint  in  the  original  action,  and  for 
further  proceedings  therein. 
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Elmore  v.  Brinneman  et  al. 

[No.  9,855.    Filed  May  15,  1919.] 

1.  Statutes. — Construction. — Words. — Meaning. — Common   Law.— 
In  the  construction  of  statutes,  the  court  will  look  to  the  meaning 
attached  to  the  words  and  terms  used  therein  by  the  common 
law,  and  they  will  be  deemed  to  be  employed  in  their  known 
and  defined  common-law  meaning,    p.  224. 

2.  Brokers. — Real  Estate  Brokers. — Exchange  of  Land. — Commis- 
sions. — Necessity  of  Written  Contract. — Statute. — Under  §7403 
Bums  1914,  Acts  1913  p.  638,  providing  that  no  contract  for  the 
payment  K)f  a  commission  for  the  finding  or  procuring  of  a  pur- 
chaser for  real  estate  shall  be  valid  unless  the  contract  is  in 
writing,  a  real  estate  broker  cannot  recover  a  commission  upon 
an  oral  contract  for  bringing  about  an  exchange  of  land,  since 
the  term  "purchaser,"  as  used  in  the  statute,  includes  one  who 
acquires  title  to  lands  in  an  exchange  of  realty,    p.  225. 

From  Wells  Circuit  Court;  William  H.  Eichhorn, 
Judge. 

Action  by  Daniel  T.  Brinneman  and  another  against 
Charles  A.  Elmore.  From  a  judgment  for  plaintiffs, 
the  defendant  appeals.    Reversed. 

Frank  W.  Gordon,  for  appellant. 
Abram  Simmons  and  Charles  G.  Bailey ,  for  appel- 
lees. 

Nichols,  J. — This  was  an  action  brought  by  the 
appellees  against  the  appellant  to  recover  commission 
for  the  exchange  of  real  estate  owned  by  the  appel- 
lant, for  other  real  estate  which  appellees,  as  brokers, 
had  for  exchange.  The  complaint  was  in  two  para- 
graphs, to  each  of  which  the  appellant  filed  a  demur- 
rer, which  demurrers  were  each  overruled,  and  to 
which  ruling  the  appellant  excepted.  Appellant  then 
filed  a  general  denial,  and  the  cause,  being  at  issue, 


NOVEMBER  TERM,  1918.  223 

Elmore  v.  Brinneman — 70  Ind.  App.  222. 

was  submitted  to  a  jury  for  trial,  and  there  was  a 
judgment  in  favor  of  the  appellees  for  $100.  After 
motion  for  a  new  trial,  which  was  overruled,  the  ap- 
pellant now  prosecutes  this  appeal. 
•  The  errors  relied  upon  for  reversal  are  :^  (1)  Over- 
ruling the  demurrer  to  the  first  paragraph  of  com- 
plaint; (2)  overruling  the  demurrer  to  the  second 
paragraph  of  complaint;  (3)  overruUng  the  motion 
for  a  new  trial. 

The  substance  of  the  second  paragraph  of  com- 
plaint, so  far  as  is  necessary  for  this  decision  is  as 
follows :  The  appellant  was  the  owner  of  certain  real 
estate  in  Wells  county,  Indiana,  in  the  complaint  de- 
scribed, which  he  was  desirous  of  exchanging  for 
other  real  estate  situate  in  Wells  county,  in  the  com- 
plaint described.  Appellant  placed  his  real  estate 
with  the  appellees  and  directed  them  to  exchange  the 
same  for  the  real  estate  which  he  desired  as  above 
mentioned,  a  cash  difference  to  be  paid  to  appellant 
of  $500.  Appellant  agreed  to  pay  appellees  $100  if 
they  were  able  to  induce  the  owner  of  the  second 
mentioned  tract  to  exchange  the  same  for  appellant's 
lands  upon  the  terms  stated.  The  appellees  induced 
such  owner  so  to  trade  his  farm  for  the  one  owned 
by  t^e  appellant,  paying  the  cash  difference  of  $500, 
and  such  exchange  actually  took  place  as  the  result  of 
the  efforts  of  the  appellees.  The  complaint  alleges 
nonpayment,  and  that  the  amount  agreed  upon  is  due 
and  unpaid.  The  first  paragraph  of  the  complaint  is 
substantially  as  the  second,  though  not  so  specific. 

The  appellant  contends  that,  under  §7463  Burns 
1914,  the  contract,  being  an  oral  contract,  is  not  valid, 
and  that  there  can  be  no  recovery  upon  it.  This  sec- 
tion was  originally  enacted  March  5,  1901,  at  which 
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time  it  was  as  follows:  *^That  no  contract  for  tne 
payment  of  any  sum  of  money,  or  thing  of  value,  as 
and  for  a  commission  or  reward  for  the  finding  or  pro- 
curing,  by  one  person,  of  a  purchaser  for  the  real 
estate  of  another  shall  be  valid,  unless  the  same  shall 
be  in  writing,  signed  by  the  owner  of  such  real  estate 
or  his  legally  appointed  and  duly  qualified  repreaenta- 
tive.  * '  The  section  was  amended  by  the  act  of  March 
5, 1913,  §7463  Bums  1914,  Acts  1913  p.  638,  by  adding 
a  proviso  thereto,  which,  however,  does  not  affect  it 
as  to  the  question  involved  in  this  action.  If  this 
section  covers  a  sale  or  purchase  of  real  estate  for 
a  money  consideration  only,  the  demurrers  were  prop- 
erly overruled,  but  if  it  includes  also  an  exchange  of 
real  estate,  then  the  demurrers  should  have  been  sus- 
tained. Before  the  enactment  of  this  section,  the  Su- 
preme Court  of  this  state  in  the  case  of  Falley  v.  Grih- 
ling  (1891),  128  Ind.  110,  26  N.  E.  794,  had  adopted 
Washburn's  definition  of  the  word  ** purchase^'  (See 
3  Washburn,  Real  Property  [6th  ed.]  §1824,  p.  3), 
which  defines  it  as  including  every  mode  of  acquiring 
an  estate  known  to  the  law,  except  that  by  which  an 
heir,  on  the  death  of  his  ancestor,  becomes  substituted 
in  his  place,  as  owner,  by  operation  of  law.  At  the 
time  of  such  enactment,  Webster's  Dictionary  defined 
a  purchaser  as  being  one  who  acquires  an  estate  in 
lands  by  his  own  act  or  agreement,  or  who  takes  or 
obtains  an  estate  by  any  means  other  than  by  descent 
or  inheritance.  See,  also,  Roberts  v.  Shroyer  (1879), 
68  Ind.  64. 

The  terms  **sale''  and  ** purchase*'  are  correlative 

terms.    By  the  statute  of  frauds,  §7462  Burns  1914, 

§4904  R.  S.  1881,  any  contract  for  the  sale  of 

1.  lands,  to  be  valid,  must  be  in  writing,  and 
signed  by  the  party  to  be  charged  therewith. 
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Under  this  section  it  was  held  in  the  case  of  Bradley 
V.  Barter  (1901),  156  Ind.  499,  506,  60  N.  E.  139,  that 
an  oral  agreement  to  accept  conveyances  of  other 
lands  in  consideration  for  lands  sold  is  open  to  the 
objection  of  the  statute  of  frauds.    The  legislature  is 
presumed  to  have  had  these  holdings  of  the  court  in 
mind  at  the  time  of  the  enactment  of  the  section  of  the 
statute  here  involved,  and  to  have  used  the  words 
therein  with  a  meaning  in  harmony  with  that  given 
by  the  courts.    In  the  construction  of  statutes  and  in 
determining  the  meaning  of  the  words  and  terms  em- 
ployed, we  are  to  look  to  the  meaning  attached  to 
such  words  and  terms  by  the  common  law,  and  they 
are  deemed  to  be  employed  in  their  known  and  defined 
common-law  meaning.    Truelove  v.  Truelove  (1909), 
172  Ind.  441,  86  N.  E.  1018,  88  N.  E.  516,  27  L.  R.  A. 
(N.  S.)  220, 139  Am.  St.  404.    Under  this  interpreta- 
tion of  the  law,  the  legislature  must  have  in- 
2.     tended  that  the  finding  of  a  purchaser  for  real 
estate  included,  not  only  the  finding  of  some 
one  who  would  pay  a  money  price  for  the  real  estate 
offered  for  sale,  but  as  well  any  one  who  by  his  own 
act  was  ready  to  acquire  title  to  such  real  estate,  by 
the    payment    of    a    valid    consideration    therefor, 
whether  in  money  or  other  thing  of  value.    It  has 
recently  been  held  by  this  court,  in  the  case  of  Boyd 
V.  Greer  (1919),  ante  77,  123  N.  E.  122,  that  the  sale 
of  land  may  take  the  form  of  an  exchange,  and  that 
when  this  is  done,  in  the  absense  of  fraud,  it  has  the 
same  legal  effect  as  if  the  agreed  value  thereof  has 
been  paid  in  money.   In  the  case  of  Herr  v.  McConnell 
(1918),  67  Ind.  App.  529, 119  N.  E.  496,  the  following 
contract,  omitting  caption  and  signatures,  was  in- 
volved:   "T  hereby  agree  to  pay  to  John  McConnell 

VOL.  70—15 
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Two  Dollars  and  50  cents  per  acre  for  trading  my  615 
acre  farm  at  Hopkins  Park,  Ills,  for  garage  at 
Hoopeston,  Ills,  when  deal  is  closed/'  and  the  court, 
in  speaking  of  it,  said  that  the  section  involved,  being 
said  §7463,  supra,  provides  that  contracts  of  the  kind 
involved  in  that  case  shall  not  be  valid  unless  the  same 
shall  be  in  writing  and  signed  by  the  owner  of  such 
real  estate.  Under  these  authorities  it  is  clear  that 
the  legislature  intended  that  the  purchaser  may  be 
not  only  one  who  was  ready  to  pay  a  money  considera- 
tion for  real  estate  conveyed  to  him,  but  that  he 
may  as  well  be  one  ready  to  exchange  his  real  estate, 
or  other  property,  in  consideration  therefor. 

With  this  view  of  the  law,  we  hold  that  an  action 
cannot  be  maintained  upon  the  oral  contract  which 
was  the  basis  of  this  action. 

The  judgment  is  reversed,  with  instructions  to  the 
trial  court  to  sustain  the  demurrer  to  each  paragraph 
of  the  complaint. 


COONSB  AND  CaYLOR  IcE  CoMPANY  t\  HoMB  StOVE 

Company. 

[No.  9,505.    Filed  December  19,  1918.    Rehearing  denied  March  14, 

1919.    Transfer  denied  May  16, 1919.] 

1.  Mechanics'  Liens. — Subcontractors  and  Materialmen. — Right  to 
Lien. — ^The  mechanics'  lien  statute  felves  to  the  subcontractor, 
laborer  and  materialman  an  absolute  lien  for  material,  or  labor, 
and  such  lien  is  not  affected  by  the  mere  failure  of  the  principal 
contractor  to  perform  his  contract,  or  by  the  cancellation  or 
rescission  thereof,  or  by  the  removal  of  the  work  or  payment  of 
the  principal  contractor,    p.  229. 

2.  Pleading. — Answer, — Qrounds  of  Demurrer. — In  a  subcontract- 
or's action  to  foreclose  a  meclianic's  lien  for  the  installation  of 
certain  parts  of  a  stoker,  an  answer  is  not  demurrable  on  the 
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ground  that  it  proceeds  both  upon  the  theory  of  a  counterclaim 
and  an  answer,  if  the  pleading  contains  averments  sufficient  under 
either  theory,    p.  231. 

3.  Frauds,  Statute  op. — Default  of  Third  Person, — Suhcontractor's 
Ouaranty. — ^In  a  subcontractor's  action  to  foreclose  a  mechanic's 
lien,  where  defendant  answered  that  the  plaintiff  was  a  party  to, 
and  a  partner  in,  the  principal  contract,  and  was  to  share  in  the 
profits,  and  that  he  had  guaranteed  that  a  certain  appliance  to  be 
Installed  in  defendant's  factory  by  the  principal  contractor  would 
do  the  work  for  which  it  was  sold,  the  answer  was  good,  even 
though  the  guaranty  was  not  in  writing,  since,  under  the  facts 
alleged,  it  was  not  a  promise  to  answer  for  the  debt,  default  or 
miscarriage  of  another,    p.  232. 

4.  Mechanics'  Liens. — Lien  of  Subcontractor, — Defenses, — Removal 
of  Material  Furnished, — Where,  In  a  subcontractor's  action  to 
foreclose  a  mechanic's  lien,  defendant  set  up  that  plaintiff  was  in 
fact  a  partner  of  the  principal  contractor  and  was  to  share  In 
the  profits  of  the  principal  contract,  and  had  guaranteed  that  the 
appliance  to  be  installed  in  defendant's  factory  would  do  the 
work  for  which  it  was  sold,  it  was  a  defense  that  the  materials 
furnished  by  plaintiff  had  been  removed,  as  not  complying  with 
the  guaranty,    p.  232. 

From  Marion  Superior  Court  (93,615) ;  Linn  D. 
Hay,  Judge. 

Action  by  the  Home  Stove  Company  against  the 
Coonse  and  Caylor  Ice  Company.  From  a  judgment 
for  plaintiff,  the  defendant  appeals.    Reversed. 

Clarke  d  Clarke,  for  appellant. 
Delos  A.  Alig,  for  appellee. 

HoTTEL,  J. — This  is  an  appeal  from  a  judgment  in 
appellee's  favor  for  $324.79  and  for  the  foreclosure 
of  a  mechanic's  lien.  The  issues  of  fact  are  presented 
by  an  amended  complaint  and  an  answer  in  three 
paragraphs,  the  first  of  which  is  a  general  denial. 

The  trial  court  overruled  a  demurrer  to  the  com- 
plaint, sustained  a  demurrer  to  the  third  paragraph 
of  answer,  and  overruled  a  motion  for  new  trial.  Each 
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of  these  several  rulings  are  separately  assigned  as 
error  and  relied  on  for  reversal. 

In  support  of  its  contention  that  error  is  presented 
by  the  ruling  on  the  demurrer  to  the  complaint,  it  is 
contended  in  effect  that  such  complaint  is  bad  be- 
cause of  the  absence  of  a  showing  that  the  terms  of 
the  contract  between  appellant  and  the  principal  con- 
tractor were  complied  with;  that  this  is  so  because 
appellee,  a  subcontractor,  is  bound  by  the  terms  of 
the  principal  contract. 

It  is  also  insisted  that  such  complaint  is  bad  be- 
cause of  the  absence  of  any  averment  showing  that 
anything  is  due  the  principal  contractor  on  his  con- 
tract. 

As  pertinent  to  the  question  involved  in  the  last  con- 
tention, it  may  be  said  that  authority  can  be  found 
that  apparently  gives  support  to  appellant  *s  conten- 
tion. It  should  be  noted,  however,  in  this  connection 
that  what  may  appear  to  be  conflict  in  the  decisions 
affecting  said  question,  in  the  main,  results  from  the 
difference  in  the  system  of  mechanic's  lien  laws  in 
the  different  jurisdictions  from  which  the  decisions 
emanate.  In  New  York  and  other  jurisdictions  which 
follow  what  is  sometimes  called  the  *  *  New  York  Sys- 
tem,** no  one  except  the  principal  contractor  acquires 
an  absolute  lien  on  the  real  estate  upon  which  the 
improvement  is  made,  and  the  rights  of  the  subcon- 
tractor, laborer  and  materialman  are  acquired  by  a 
kind  of  equitable  subrogation  secured  by  written  or 
record  notice  to  the  owner  of  their  unpaid  claims,  and 
the  lien  thus  acquired  imposes  upon  the  owner  the 
duty  of  retaining  such  funds  as  are  in  his  hands  be- 
longing to  the  contractor  at  the  time  of  such  notice. 
In  such  jurisdictions  the  subcontractor,  laborer  and 
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materialman  are  limited  in  their  recovery  to  the 
amount  due  from  the  owner  to  the  contractor.  Phil- 
lips, Mechanic's  Liens  §33a;  27  Cyc  89;  20  Am.  and 
Eng.  Ency.  Law  (2d  ed.)  446. 

Indiana,  however,  has  adopted  what  is  known  as 

the   **  Pennsylvania   System, '*   in   that   our   statute 

gives  to  the  subcontractor,  laborer  and  mate- 

1.  rialman  an  absolute  lien  for  the  material,  or 
labor,  furnished  in  accord  with  the  provisions 
of  the  act  and  asserted  and  created  in  the  manner  pro- 
vided therein,  and  a  lien  so  acquired  is  not  affected  by 
the  mere  failure  of  the  principal  contractor  to  per- 
form his  contract,  or  by  the  cancellation  or  rescission 
thereof,  or  by  the  removal  of  the  work  or  payment  of 
the  principal  contractor.  Totten,  etc.,  Co.  v.  Muncie 
NaU  Co.  (1897),  148  Ind.  372,  47  N.  E.  703;  Smith  v. 
Newbaur  (1896),  144  Ind.  95,  42  N.  E.  40,  1094,  33 
L.  R.  A.  685 ;  City  of  Crawfordsville  v.  Johnson 
(1875),  51  Ind.  397;  Colter  v.  Frese  (1873),  45  Ind. 
96;  Taylor  v.  Murphy  (1892),  148  Pa.  St.  337,  23  Atl. 
1134,  33  Am.  St.  825;  O'Driscoll  v.  Bradford  (1898), 
171  Mass.  231,  50  N.  E.  628. 

The  averments  of  the  complaint  pertinent  to  the 
question  involved  in  appellant's  first  contention, 
supra,  are  as  follows:  *'The  said  National  Stoker 
Company  contracted  with  this  plaintiff  for  it  to  make 
the  steel  and  iron  parts  of  said  stoker  in  accordance 
with  its  said  contract  with  the  defendant  and  to  de- 
liver and  assemble  the  same  in  the  boiler  house  of 
the  defendant  on  the  real  estate  herein  described. 
That  said  plaintiff  specially  manufactured  the  steel 
and  iron  parts  of  said  stokers  in  accordance  with  the 
plans  and  specifications  of  the  original  contract  and 
of  its  subcontract  with  the  National  Stoker  Company 
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and  furnished,  delivered  and  assembled  the  same  in 
the  boiler  house  of  the  defendant  on  the  real  estate 
herein  described.'*  These  averments  bring  the  com- 
plaint fairly  within  the  law  as  declared  in  the  cases 
supra.  See,  also,  Newcomer  v.  Hutching s  (1884),  96 
Ind.  119,  122 ;  27  Cyc  100,  105. 

The  averments  of  appellant's  third  paragraph  of 
answer  are  in  substance  as  follows :  It  admits  owner- 
ship of  the  real  estate  involved,  and  that  it  entered 
into  a  contract  with  the  National  Stoker  Company, 
whereby  it  agreed  to  furnish  the  material  and  per- 
form the  labor  necessary  to  the  construction  and  in- 
stallation of  'an  improved  coal  burning  device  or 
stoker,  in  appellant's  boiler  building.  It  is  then 
alleged  in  effect  that  appellee  at  all  times  knew  the 
terms  of  said  agreement  and  the  use  to  which  said 
stoker  device  was  to  be  applied;  that  prior  to  the 
execution  of  the  principal  contract  the  appellee  rep- 
resented to  appellant  that  it  was  well  acquainted  with 
said  devise  and  knew  that  it  would  perform  the  work 
represented  by  said  stoker  company,  and  appellee 
guaranteed  that  such  stoker  would  in  all  things  com- 
ply with  the  purposes  for  which  it  was  to  be  installed, 
and  thereby  induced  appellant  to  enter  into  said  prin- 
cipal contract ;  that,  at  the  time  of  the  making  of  the 
principal  contract,  appellee  was  a  partner  of  such 
principal  contractor,  and  had  then  entered  into  a 
contract  with  it  whereby  it  was  to  share  in  the  profits 
of  said  sale  to  appellant,  and  at  the  time  of  the  exe- 
cution of  the  principal  contract  appellee  was  in  fact 
a  party  therein,  and  that  such  principal  contract  was 
in  fact  a  contract  between  appellant  and  appellee; 
that  appellee  and  the  stoker  company  furnished  and 
installed  said  stoker  in  appellant's  plant,  and  appel- 
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lant  in  all  things  complied  with  the  terms  of  said  con- 
tract and  permitted  said  stoker  to  be  installed  and 
fully  tried  and  tested,  and  it  did  not  perform  the  work 
guaranteed  by  said  contract  and  by  appellee;  that, 
on  account  of  such  failure,  it  became  necessary  to 
remove  said  stoker  from  said  building,  and  all  parts 
thereof  were  removed  from  such  building,  and  no 
material  furnished  by  appellee,  or  any  other  person 
in  connection  with  said  stoker,  now  forms  any  part 
of  said  building ;  that  said  stoker  when  first  installed 
was  installed  on  trial,  and  under  said  agreement  was 
not  to  become  a  permanent  part  of  said  building  un- 
less entirely  satisfactory  to  this  defendant ;  that,  after 
the  removal  of  said  stoker  from  said  building,  appel- 
lee directed  appellant  to  pay  certain  sums  of  money 
to  the  stoker  company,  all  of  which  were  paid  as 
directed  and  have  been  lost  by  appellant ;  that  appel- 
lee was  induced  to  install  said  stoker  wholly  by  the 
representations  of  plaintiff;  that  appellee  without 
right  caused  notice  of  its  lien  to  be  filed,  etc.;  that 
said  lien  is  without  right  and  is  unfounded  and  a 
cloud   upon   appellant's   title,   etc.     Judgment   for 

$ ,  and  that  the  lien  be  ordered  released,  is 

asked. 

In  support  of  the  ruling  on  said  demurrer,  it  is  con- 
tended by  appellee  that  the  answer  is  bad  for  duplic- 
ity and  appears  to  proceed  both  upon  the  the- 

2.  ory  of  a  counterclaim  and  an  answer.  While 
the  pleading  may  be  subject  to  criticism  in  the 
respects  indicated,  said  objections  thereto  will  not 
justify  the  court 's  ruling  on  said  demurrer,  if  in  fact 
such  answer  contains  averments  sufficient  either  as  a 
counterclaim  or  answer. 

Appellee  insists,  however,  that  said  pleading  does 
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not  contain  the  averments  necessary  to  make  it  good, 
either  as  an  answer  or  counterclaim.     This 

3.  contention,  in  the  main,  seems  to  be  based  upon 
the  assumption  that  the  guaranty  relied  upon 

in  said  answer  is  a  promise  to  answer  for  the  debt, 
default  or  miscarriage  of  another,  and  hence  must 
have  been  in  writing.  The  avennents  of  the  answer 
do  not  justify  said  assumption.  On  the  contrary, 
said  averments  show  that  appellee  was  in  fact  a  party 
to,  and  a  partner  in,  said  principal  contract  and  was 
to  share  in  the  profits  thereof,  and  his  guaranty  was 
in  effect  that  the  stoker  to  be  installed  by  the  prin- 
cipal contractor  was  fit  for  and  would  answer  the 
purposes  and  do  the  work  for  which  it  was  sold. 

It  is  also  insisted  that  it  is  no  defense  that  the 

material  furnished  by  appellant  had  been  removed. 

This  would  be  true  if  appellant  occupied  the 

4.  position  of  an  independent  subcontractor,  but, 
as  before  stated,  the  averments  of  said  answer 

clearly  make  him  a  party  to  the  principal  contract, 
and  show  further  that  said  stoker  was  in  effect  guar- 
anteed to  perform  the  work  for  which  it  was  sold ;  that 
it  was  installed  on  trial  with  the  understanding  that 
it  was  not  to  become  a  permanent  part  of  said  build- 
ing unless  entirely  satisfactory  to  appellant,  and  that 
appellee  was  a  party  to  said  agreement.  These  facts 
make  a  case  very  different  from  the  cases  involved  in 
the  authorities  cited  and  relied  on  by  appellee.  It 
seems  to  us  clear  that  the  answer  here  involved  con- 
tains averments  suflScient  to  show  a  good  defense  to 
appellee's  cause  of  action,  and  hence  that  error  re- 
sulted from  the  overruling  of  the  demurrer  thereto. 

This  conclusion  makes  it  unnecessary  to  discuss 
or  determine  the  questions  presented  by  the  ruling 
on  the  motion  for  new  trial. 
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For  error  in  sustaining  the  demurrer  to  said  an- 
swer, the  judgment  of  the  trial  court  is  reversed,  with 
instructions  to  such  court  to  overrule  said  demurrer, 
and  for  further  proceedings  not  inconsistent  with  this 
opinion. 


Baltes  et  al.  v.  Armour  Leather  Company. 

[No.  9,824.    Filed  May  2T,  1919.] 

1.  Appeal. — Questions  Presented, — Ruling  on  Demurrer, — Briefs. — 
No  question  Is  presented  for  review  on  appeal  by  an  assignment 
of  error  in  overruling  a  demurrer,  where  neither  the  demurrer 
nor  the  memorandum  filed  therewith  is  set  out  in  appellant's 
brief,    p.  235. 

2.  CoBPORATioNS. — Indchtcdncss  of  Insolvent  Corporation, — Failure 
to  Collect  Stock  8uI>scriptions, — Liahiliiy  tf  Directors. — Statutes. 
— In  an  action  against  the  directors  of  an  insolvent  corporation 
under  §5104  Burns  1914,  §.38G8  R.  S.  1881,  making  the  directors 
of  a  corporation  or^nized  under  the  mining  and  manufacturing 
act  liable  for  all  debts  of  the  corporation  contracted  after  insolv- 
ency resulting  from  its  violation  of  the  act,  provided  the  directors 
directed  or  assented  to  such  violation,  wherein  the  right  of  recov- 
ery was  based  on  the  alleged  failure  of  the  directors  to  comply 
with  §5089  Burns  1914,  §3859  R.  S.  1881,  requiring  the  capital 
stock,  as  fixed  by  the  company,  to  be  paid  into  the  treasury 
within  eighteen  months,  findings  Including  facts  showing  that 
defendant  directors  assented  to  the  company's  failure  to  collect 
stock  subscriptions  and  as  a  result  thereof  the  corporation  became 
insolvent,  and  that  thereafter  it  became  indebted  to  plaintiff,  held 
sufficient  to  sustain  the  conclusion  of  law  that  defendants  were 
liable,    p.  235. 

From  Dekalb  Circuit  Court ;  Dan  M.  Link,  Judge. 

Action  by  Armour  Leather  Company  against 
Michael  Baltes  and  others.  From  a  judgment  for 
plaintiff,  the  defendants  appeal.    Affirmed. 

Vesey  &  Vesey,  for  appellants. 
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Albert  E.  Thomas  and  Howard  L.  Townsend,  for 
appellee. 

Enlob,  J. — This  was  an  action  by  appellee  to  re- 
cover of  and  from  the  appellants  the  amount  of  a  cer- 
tain indebtedness  then  owing,  and  theretofore  con- 
tracted by  the  Cushion  Heel  Shoe  Company,  a  cor- 
poration organized  under  the  laws  of  the  State  of 
Indiana,  with  the  appellee  herein.  The  appellants 
had  been  directors  of  said  corporation  at  the  time 
the  grievances  complained  of  were  committed. 

The  complaint  was  brought  under  the  provisions 
of  §5104  Bums  1914,  §3868  R.  S.  1881,  and,  among 
other  things,  alleged  the  due  organization  of  said 
corporation ;  that  its  capital  stock  was  $200,000 ;  that 
at  the  time  of  the  organization  of  said  corporation 
more  than  $100,000  of  its  stock  had  been  subscribed ; 
that  the  defendants  were  the  directors  of  said  corpo- 
ration; that  said  directors  and  said  company  wholly 
failed  to  collect  the  amount  of  said  subscriptions,  or 
the  amount  of  the  capital  stock  as  fixed  by  said  com- 
pany, and  put  the  same  in  the  treasury  thereof ;  that 
said  defendants  as  directors  assented  to  such  failure 
to  collect  said  subscriptions ;  that  by  reason  of  such 
failure  said  corporation  became  insolvent ;  that  there- 
after, and  while  so  insolvent,  it  became  indebted  to 
the  plaintiff,  etc.  A  demurrer  to  the  complaint  was 
overruled. 

The  cause  was  tried  by  the  court,  which,  upon  re- 
quest, made  a  special  finding  of  the  facts  and  stated 
its  conclusions  of  law  thereon,  favorable  to  the  ap- 
pellee, and  rendered  judgment  accordingly. 

The  errors  assigned  are:  (1)  That  the  court  erred 
in  overruling  the  demurrer  to  complaint ;  and  (2)  that 
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the  court  erred  in  its  conclusions  of  law  upon  the 
facts  found. 

As  neither  the  demurrer  nor  the  memoran- 

1.  dum  accompanying  same  is  set  out  in  appel- 
lant's brief,  no  question  is  presented  to  us  on 

this  ruUng. 

Section  5089  Burns  1914,  §3859  R.  S.  1881,  pro- 
vides :  *  *  The  capital  stock,  as  fixed  by  such  company, 
shall  be  paid  into  the  treasury  thereof,  within  eigh- 
teen months  from  the  incorporation  of  the  same,  in 
such  installments  as  the  by-laws  of  the  company  as- 
sess and  ditecf 

Section  5104  Burns  1914,  supra,  provides:  **If 
any  company  organized  and  established  under  the 
authority  of  this  act,  and  of  the  act  to  which  this  is 
supplementary,  shall  violate  any  of  the  provisions 
thereof,  and  shall  thereby  become  insolvent,  the  di- 
rectors ordering  or  assenting  to  such  violation  shall 
jointly  and  severally  be  liable,  in  an  action  founded  on 
said  acts,  for  all  debts  contracted  after  such  violation 
as  aforesaid. ' '  ^ 

The  trial  court  found,  among  other  things,  that  on 

February  14,  1910,  the  board  of  directors  of  said 

Cushion  Heel  Shoe  Company,  by  a  resolution 

2.  of  said  board,  unanimously  adopted,  declared 
that,  *' because  of  noncompliance  of  the  terms 

and  conditions  of  the  obtaining  subscriptions  to  the 
capital  stock  of  said  company,  all  subscriptions  are 
now  declared  null,  void  and  cancelled/'  (Our  italics.) 
The  court  further  found  that  the  said  corporation 
was,  at  the  time  the  indebtedness  herein  sued  for  was 
contracted,  insolvent,  and  that  such  insolvency  was 
brought  about  by  the  failure  of  its  board  of  directors 
to  collect  the  subscriptions  for  said  capital  stock. 
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The  court  further  found :  *  *  That  from  the  5th  day 
of  March,  1912,  and  thereafter  until  said  corporation 
went  into  bankruptcy,  it  was  wholly  insolvent,  and 
that  upon  the  5th  day  of  March,  and  from  then  until 
the  3rd  day  of  June,  1912,  said  corporation,  with  the 
knowledge  and  assent  of  its  board  of  directors  and 
of  the  defendants,  Owen  N.  Heaton,  Michael  Baltes, 
Dr.  W.  H.  Johnson,  August  Freese,  Henry  Brauning, 
John  Schweiters,  and  John  H.  Wort,  members  of  its 
board  of  directors,  purchased  from  the  plaintiff  here- 
in, merchandise  for  which  it  became  indebted  to  plain- 
tiff in  the  sum  of  $1,484.25,  upon  which  the  sum  of 
$296.85  has  been  paid,*'  etc. 

In  the  case  of  Patterson  v.  Stewart  (1889),  41  Minn. 
84, 90, 42  N.  W.  926,  928, 4  L.  E.  A.  745, 749,  5  L.  R.  A. 
745,  the  court,  speaking  of  a  statute  similar  to  the 
statute  of  this  state  in  question,  said:  **The  object  is 
twofold — ^First,  to  enforce  diligence  and  fidelity  on 
the  part  of  corporate  officers ;  and,  second,  to  furnish 
a  prompt  and  efficient  remedy  to  those  creditors  who 
were,  or  might  have  been,  injuriously  affected  by  the 
acts  of  misfeasance  or  nonfeasance.'^  In  the  same 
opinion  it  is  said  concerning  the  ** assent''  of  such 
directors  (p.  94) :  **This  assent,  however,  need  not 
be  express.  If  a  director  knew  that  a  violation  of  law 
was  being,  or  about  to  be,  committed,  and  made  no 
objection  when  duty  required  him  to  object,and  when 
he  had  the  opportunity  of  doing  so,  this  would  amount 
to  *  assent'." 

While  it  is  true  that  the  court  found  that  some  of 
the  persons  who  had  subscribed  for  the  stock  of  de- 
fendant corporation  were  insolvent,  and  therefore  the 
amount  of  their  subscriptions  were  not  collectable, 
yet,  so  far  as  is  shoWn  upon  this  record,  a  large  part 


MAY  TERM,  1919.  237 


Bruce  v.  Hubbell— 70  Ind.  App.  237. 


of  the  stock  subscriptions  were  collectable,  and  for 
some  reason  the  corporation  through  its  board  of 
directors  failed  to  collect  the  money  upon  them  and 
pay  it  into  the  treasury  of  said  company. 

The  conclusions  of  law  are  well  sustained  by  the 
findings.  Brown  v.  Clow  (1902),  158  Ind.  403, 62  N.  E. 
1006;  Bachman  v.  Cooper  (1898),  20  Ind.  App.  173, 
50  N.  E.  394. 

The  judgment  is  therefore  affirmed. 


Bbucb  bt  al.  v.  Hubbell  et  au 

[No.  9.852.    FUed  May  27,  1919.] 

1.  JuKY. — Right  to  Trial  hy  Jury. — Action  on  Note. — ^In  an  action 
by  attorneys  to  recover  for  professional  services  rendered  in  a 
suit  for  divorce,  although  plaintiffs  could  have  had^an  equitable 
lien,  under  a  complaint  containing  proper  averments  upon  a  note 
given  by  the  husband  in  settlement  of  proiierty  rights  and  deliv- 
ered by  defendant  to  plaintiffs  without  indorsement,  yet  where 
they  alleged  that  the  note  was  assigned  as  collateral  security  to 
secure  the  sum  due  for  legal  services,  the  case  was  triable  by 
Jury.    p.  240. 

2.  Trial. — Motion  for  Vehire  De  Novo. — Time  for  Filing. — ^In  an 
action  against  several  defendants,  plaintiffs'  motion  for  a  venire 
de  novo  was  in  time,  though  filed  after  Judgment  was  rendered 
against  one  defendant,  where  plaintiffs  were  seeking  relief  from 
Judgment  in  favor  of  the  other  defendants  only,  the  motion 
being  filed  before  rendition  of  such  Judgment,  which  was  the  final 
Judgment  in  the  case.    p.  241. 

3.  Trial. — Interrogatories  without  Cfeneral  Verdict. — Effect. — Stat- 
ute.—In  view  of  §572  Bums  1914,  Acts  1897  p.  128,  providing 
that,  in  Jury  trials,  the  Jury  shall  render  a  general  verdict,  but 
when  requested  by  either  party,  the  court  shaU  instruct  them 
when  they  render  a  general  verdict  to  find  specially  upon  particu- 
lar questions  of  fact,  answers  to  interrogatories,  in  an  action 
against  several  defendants,  were  without  force  as  to  two  of 
defendants,  where  there  was  no  general  verdict  as  to  them,  and 
the  Judgment  in  their  favor  was  a  nullity,    p.  241. 
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4.    Trial. — Venire  De  Novo. — 8copc. — A  venire  de  novo,  if  granted, 
must  be  as  to  the  whole  case.    p.  242. 

From  Starke  Circuit  Court;  W.  C.  Pentecost, 
Judge. 

Action  by  Milo  M.  Bi*uce  and  another  against  Mary 
E.  Hubbell  and  others.  From  the  judgment  rendered, 
the  plaintiffs  appeal.    Reversed. 

W,.  Vincent  Toukey,  Oscar  B.  Smith  and  Otto  J. 
Bruce,  for  appellants. 
C  W.  Barker  and  William  F.  Reed,  for  appellees. 

Nichols,  P?  J. — This  action  is  to  recover  a  balance 
due  appellants  as  attorneys  for  professional  services 
rendered  by  them  for  appellee  Mary  E.  Hubbell,  in  a 
suit  by  her  for  divorce  against  appellee  Lewis  W. 
Hubbell,  and  to  enforce  the  collection  of  a  note  exe- 
cuted by  appellees  Lewis  W.  Hubbell  and  Joseph  L. 
Beesley  to  appellee  Mary  E.  Hubbell,  in  the  sum  of 
$500,  which  note,  it  is  alleged,  was  assigned  and  deliv- 
ered by  said  Mary  E.  Hubbell,  without  indorsement, 
to  appellants  as  collateral  security  for  the  balance 
due  them  as  aforesaid,  and  out  of  the  proceeds  of 
which  said  note  appellants  seek  to  enforce  the  collec- 
tion of  their  demand  against  said  Mary  E.  Hubbell. 

The  complaint  was  in  two  paragraphs,  upon  which 
issues  were  formed,  and,  after  demand  by  appellants 
that  the  cause  be  tried  by  the  court  without  the  inter- 
vention of  a  jury,  which  demand  was  overruled,  the 
cause  was  submitted  to  a  jury  for  trial,  which  re- 
turned a  general  verdict  in  favor  of  appellants, 
against  appellee  Mary  E.  Hubbell,  for  $225,  with  six- 
teen interrogatories  submitted  by  the  court,  and  their 
answers  thereto.  There  was  no  general  verdict 
against  appellees  Lewis  W.  Hubbell  and  Joseph  L. 
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Beesley.  On  October  20,  1916,  judgment  was  ren- 
dered in  favor  of  appellants,  and  against  appellee 
Mary  E.  Hubbell,  on  the  general  verdict  against  her, 
for  $225  and  costs.  On  October  27,  1916,  appellants 
filed  their  motion  for  a  venire  de  novo,  which  was 
overruled,  and  thereafter  on  said  date  the  court  ren- 
dered final  judgment  that  appellants  take  nothing 
on  their  complaint  against  appellees  Lewis  W.  Hub- 
bell and  Joseph  L.  Beesley,  and  that  said  appellees 
recover  costs  of  appellants.  From  this  judgment  this 
appeal  is  prosecuted. 

The  errors  assigned  as  grounds  for  a  new  trial, 
and  which  are  considered  in  this  opinion,  are:  (1) 
Overruling  appellants'  demand  for  trial  by  court  in- 
stead of  jury;  (2)  overruling  appellants'  motion  for 
venire  de  novo. 

In  the  suit  for  divorce,  the  property  rights  were 
settled  between  the  parties  by  payment  of  $5,000  to 
appellee  Mary  E.  Hubbell  by  appellee  Lewis  W.  Hub- 
bell, $500  of  which  sum  was  paid  in  cash,  and  the 
remainder  thereof  by  the  execution  of  a  series  of 
nine  promissory  notes,  each  in  the  sum  of  $500,  and 
executed  by  appellees  Lewis  W.  Hubbell  and  Joseph 
L.  Beesley,  the  note  involved  herein  being  one  of  such 
series.  As  to  the  balance  due  appellants  for  their 
services,  the  first  paragraph  is  upon  an  account 
stated,  alleging  a  balance  due  appellants  of  $225,  with 
six  per  cent,  interest,  and  $50  for  appellants'  attor- 
neys, for  the  collection  of  said  note.  It  is  averred 
that  said  appellee  Mary  E.  Hubbell,  by  and  through 
her  agent  (who  was  her  son),  assigned  said  note  to 
appellants  by  delivery,  without  a  written  indorse- 
ment upon  the  back  thereof,  said  note  being  so  deliv- 
ered as  collateral  security  for  the  purpose  of  secur- 
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ing  the  payment  of  the  sum  due  appellants ;  that  said 
sum  for  services  is  due  and  unpaid,  and  demand  for 
payment  thereof  has  been  made,  but  appellee  Mary 
E.  Hubbell  fails  and  refuses  to  pay  the  same;  and 
that  said  note  is  due  and  unpaid,  and  appellants  have 
been  required  to  employ  an  attorney  to  prosecute 
this  cause  of  action. 

There  is  a  demand  for  judgment  against  appellees 
Lewds  W.  Hubbell  and  Joseph  L.  Beesley  on  said  note, 
and  for  judgment  against  appellee  Mary  E.  Hubbell 
for  amount  due  appellants  as  stated,  and  that  such 
sum  be  declared  a  lien  upon  the  amount  recovered 
upon  the  promissory  note. 

The  second  paragraph  is  predicated  upon  the  quan- 
tum meruit,  alleging  a  balance  due  of  $275,  and  that 
appellee  Mary  E.  Hubbell  delivered  said  note  with- 
out indorsement  to  appellants  to  secure  to  the  appel- 
lants the  payment  of  their  fee  for  services  rendered, 
and  that  they  have  a  lien  thereon  therefor. 

Appellants  contend  that  this  suit  is  to  enforce  an 
attorney's  equitable  lien,  which  appears  by  each  para- 

« 

graph  of  the  complaint,  and  that  therefore  the 
1.     action  is  in  equity,  and  that  it  was  error  for 

the  court  to  refuse  their  demand  for  a  trial  by 
the  court  without  the  intervention  of  a  jury.  We  fully 
recognize  the  equitable  right  of  an  attorney  to  his 
lien  upon  the  fruits  of  the  judgment  which  by  his 
labor  and  skill  he  has  obtained  for  his  client,  and  his 
right  of  payment  out  of  any  funds,  choses  in  action, 
or  other  thing  of  value  which  he  may  hold  as  a  result 
of  his  efforts  under  his  employment.  In  this  case, 
under  a  paragraph  of  complaint  with  proper  aver- 
ments, it  is  apparent  that  appellants  could  have  had 
their  equitable  lien  on  the  proceeds  of  the  note  in- 
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volved,  regardless  of  the  question  of  any  agreement 
with  their  client.  A  full  discussion  of  attorneys '  liens 
is  found  in  6  C.  J.  765.  But  it  is  averred  in  the  com- 
plaint in  this  case  that  the  note  involved  was  assigned 
by  delivery,  without  indorsement,  as  collateral  secur- 
ity, to  secure  the  sum  due  appellants  for  their  serv- 
ices. "We  do  not  need  to  cite  authorities  sustaining 
the  proposition  that  one  holding  a  note  as  collateral 
may  sue  on  it  in  his  own  name,  without  even  averring 
that  he  so  holds  it,  and  that  such  suit  is  triable  by  a 
jury.  The  case  was  properly  submitted  to  the  jury 
for  trial. 

Appellees  contend  that  the  motion  for  a  venire  de 

novo  is  not  available  to  appellants  for  the  reason  that 

it  was  not  filed  until  after  the  judgment  against 

2.  appellee  Mary  E.  Hubbell.    Appellants  are  not 
seeking  relief  from  this  judgment,  but  from  the 

judgment  rendered  in  favor  of  appellees  Lewis  W. 
Hubbell  and  Joseph  L.  Beesley,  and  their  motion  for 
a  venire  de  novo  was  filed  before  the  judgment  was 
rendered  in  favor  of  the  last-named  appellees,  which 
was  the  final  judgment  in  this  cause.  A  venire  de 
novo  may  be  granted  at  any  time  before  final  judg- 
ment.   Parker  v.  Hubble  (1881),  75  Ind.  580. 

It  is  provided  by  Acts  1897  p.  128,  §572  Burns  1914 : 

''That  in  all  actions  hereafter  tried  by  a  jury ,  the 

jury  shall  render  a  general  verdict,  but  in  all 

3.  cases  when  requested  by  either  party,  the  court 
shall  instruct  them  when  they  render  a  general 

verdict  to  find  specially  upon  particular  questions  of 
fact  to  be  stated  to  them  in  writing  in  the  form  of 
interrogatories, '*  etc.  It  had  been  decided  by  numer- 
ous authorities,  before  the  statute  above  quoted,  that 
answers  to  interrogatories  without  a  general  verdict 

VOL.  70—16 
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are  of  no  force.  Eudaly  v.  Eudaly  (1871),  37  Ind. 
440;  Taylor  v.  Burh  (1883),  91  Ind.  252;  Louisville, 
etc.,R.  Co.  V.  Worley  (1886),  107  Ind.  320, 7  N.  E.  215; 
Todd  V.  Fenton  (1879),  66  Ind.  25.  Since  there  was 
no  general  verdict  as  to  appellees  Lewis  W.  Hubbell 
and  Joseph  L.  Beesley,  and  therefore  since  the  inter- 
rogatories were  without  force  as  to  them,  the  judg- 
ment in  their  favor  was  a  nullity.    While  there 

4.  was  a  general  verdict  as  to  one  of  the  appellees, 
the  venire  de  novo  must  be  a-s  to  the  whole  case. 
Maxwell  v.  Wright  (1903),  160  Ind.  515,  67  N.  E.  267; 
Wysong,  Exr.,  v.  Nealis  (1895),  13  Ind.  App.  165,  41 
N.  E.  388.  Other  alleged  errors  are  discussed,  but  we 
do  not  deem  it  necessary  to  consider  them. 

The  judgment  is  reversed,  with  instructions  to  the 
trial  court  to  sustain  the  motion  for  a  venire  de  novo, 
and  for  further  proceedings. 


Oeb  et  al.  v.  State  of  Indiana. 

[No.  10,448.    Filed  May  27,  1919.] 

1.  Infants. — Dependent  Child. — Statute. — Although  nncared  for 
by  both  parents,  a  female  child  under  the  age  of  seventeen  years 
is  not  a  dependent  child  within  the  meaning  of  §1642  Burns  1014, 
Acts'  1907  p.  59,  providing  that  any  girl  under  the  age  of  seven- 
teen years,  who  is  dependent  upon  the  public  for  support,  or  who 
is  destitute,  homeless  or  abandoned,  shall  be  deemed  to  be  a 
dependent  child,  where  she  has  never  been  a  charge  upon  the 
public,  nor  been  destitute,  homeless  or  abandoned,  but  has  been 
sheltered  and  cared  for  by  a  grandparent,  who  desires  to  con- 
tinue such  care  and  protection,    p.  249. 

2.  Infants. — Neglected  Child. — 8tatute.-rA  child  abandoned  by 
its  parents  and  who  was  taken  by  the  grandparents  into  their 
home  and  treated  as  a  member  of  their  own  family,  is  not  a 
neglected  child  within  the  meaning  of  §1642  Bums  1914,  Acts 
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1907  p.  59,  defining  a  neglected  child  as  one  not  having  proper 
parental  care  or  guardianship,    p.  250. 

3.  Infants. — Custody  of  Children, — Policy  of  State, — Province  of 
Courts, — It  is  not  the  province  of  the  courts  to  determine  gen- 
erally what  conditions  or  exigencies  will  warrant  the  state  in 
seizing  the  children  of  its  citizens  and  making  them  wards  of 
the  state,  hut  it  is  a  legislative  function,  which  cannot  be  dele- 
gated to  the  courts,    p.  251. 

4.  Infants. — Neglected  or  Dependent  Children. — Statute, — Pro- 
ceedings,— Parties. — ^Proceedings  under  |1642  et  seq.  Bums  1914, 
Acts  1907  p.  59,  relating  to  dependent  or  neglected  children, 
should  not  be  prosecuted  in  the  name  of  the  state,    p.  251. 

5.  Parent  and  Child. — Custody  of  Child. — Hearing. — Notice, — ^The 
relation  of  parent  and  child  cannot  be  permanently  severed  in  a 
proceeding  to  determine  the  custody  of  the  child  without  notice 
to  the  parent,    p.  253. 

G.  Infants. — Custody, — Statute, — Section  1646  Bums  1914,  Acts 
1907  p.  59,  relating  to  dependent  or  neglected  children,  cannot 
be  used  for  the  purpose  of  determining  a  controversy  between 
the  mother  and  a  grandparent  as  to  who  should  have  the  custody 
of  a  child,    p.  254. 

7.  Pabent  and  Chuj). — Custody  of  Child. — Rights  of  Parent. — 
Under  §3065  Bums  1914,  §2518  R.  S.  1881,  the  father,  if  living 
and  a  suitable  person,  is  entitled  to  the  custody  of  his  infant 

•  children,  but  if  he  has  abandoned  them  or  is  under  disability, 
the  mother,  if  she  is  a  proper  person,  succeeds  to  the  right  of 
custody;  but  a  grandparent,  who  has  cared  for  a  minor  child 
and  formed  a  great  affection  for  it  does  not  thereby  become 
entitled  to  Its  custody  as  against  a  parent,  unless  a  strong  case 
is  made  against  the  parent,    p.  254. 

8.  Infants. — Dependent  and  Neglected^  Children, — Abandonment, — 
Evidence. — Sufficiency. — In  a  proceeding  under  §1642  et  seq.  Bums 
1914,  Acts  1907  p.  59,  to  have  an  infant  declared  a  dependent 
or  neglected  child,  a  mother  who  left  home  because  of  the  cruel 
treatment  of  an  insane  husband  held  nbt  to  have  abandoned  or 
deserted  her  child,  she  having  left  it  in  the  care  and  custody  of 
the  husband's  parents,    p.  256. 

From  Howard  Circuit  Court ;  William  C.  Overton, 
Judge. 

Action  by  the  State  of  Indiana  against  Villa  Kath- 
ryn  Orr  and  others.  From  a  judgment  for  the  state, 
the  defendants  appeal.    Reversed. 
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Donald  P.  Strode  and  Barnabas  C.  Moon,  for  ap- 
pellants. 

Ele  Stanshury,  Attorney-General,  and  John  B. 
Joyce,  for  the  state. 

On  August  24, 1918,  one  Julia  Sumption,  the  proba- 
tion officer  of  Howard  county,  filed  in  the  circuit  court 
an  affidavit,  which  is  the  basis  of  this  proceeding. 

The  following  is  the  substance  of  her  affidavit: 
**  Villa  Catherine  Orr  is  a  female  child  under  17  years 
of  age ;  the  father  of  said  child  is  Harry  B.  Orr,  who 
is  domiciled  and  is  a  resident  in  Howard  County ;  the 
mother  of  said  child  is  Catherine  A.  Orr,  who  is  domi- 
ciled and  is  a  resident  in  Pittsburgh,  Pa. ;  said  child  is 
a  dependent  and  neglected  child  within  the  meaning 
of  the  statute  in  such  cases  made  and  provided,  in 
that  her  environment  is  such  as  to  warrant  the  state, 
in  the  interest  of  said  child,  in  assuming  her  guardian- 
ship, and  she  should  be  made  a  public  ward  by  order 
of  said  court. ' ' 

On  the  same  day  said  probation  officer  filed  in  said 
court  her  statement,  denominated  ** report."  This 
report  discloses  that  said  child  was  three  years  of  age 
on  March  2,  1918;  that  her  health  is  good;  that  her 
father's  name  is  Harry  Blaine  Orr  and  his  address 
1501  N.  Kennedy  street,  Kokomo,  Indiana;  that  her 
mother's  name  is  Kathryn  Ellen  Orr,  whose  address 
is  unknown.    Said  report  continues : 

*' Kathryn  Ellen  Orr,  the  mother  of  Villa  Kath- 
ryn, deserted  her  and  took  up  her  residence  in 
another  state  about  a  year  ago.  The  father, 
Harry  Blaine  Orr,  also  neglected  her ;  and  as  the 
family  has  always  made  its  home  with  the  par- 
ents of  Mr.  Orr,  the  care  of  the  children  fell  upon 
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them.  Leroy  S.  Orr  and  Mary  E.  Orr,  grand- 
parents of  Villa  Kathryn,  are  anxious  to  adopt 
her ;  and  since  I  find  that  she  is  a  dependent  and 
neglected  child,  and  their  home  altogether  satis- 
factory, I  reconmaend  that  she  be  made  a  ward  of 
the  court  of  Howard  County  until  adopted/' 

On  the  same  day,  the  child  and  her  father  being 
present  in  court,  the  mother  being  absent,  the  matter 
was  submitted,  and  the  court  made  the  following 
record:  **That  the  defendant  was  born  March  1, 
1915;  that  the  environment  of  the  defendant  is  such 
as  to  warrant  the  State  of  Indiana,  in  the  interest  of 
said  defendant,  in  assuming  her  guardianship;  and 
she  is  therefore  made  a  public  ward  and  a  ward  of  the 
Juvenile  Court ;  and  it  is  ordered  that  the  probation 
officer  of  this  court  place  said  child  in  the  care  and 
custody  of  Leroy  Orr  and  Mary  E.  Orr,  her  grand- 
parents, at  1501  N.  Kennedy  Street,  Kokomo,  Indiana., 
until  the  further  order  of  the  court.  *  * 

On  September  24,  1918,  the  mother  of  said  child 
appeared  in  court  and  moved  to  set  aside  the  submis- 
sion, which  motion  was  sustained.  The  cause  was 
immediately  resubmitted  and  thereupon  the  court 
made  the  following  record :  *  *  The  court  having  heard 
the  evidence  and  being  well  advised  in  the  premises 
finds  that  the  defendant  is  a  dependent  and  neglected 
child  and  that  her  environments  are  such  as  to  war- 
rant the  State  in  assuming  her  guardianship  and  she 
is  hereby  made  a  ward  of  the  Juvenile  Court.  And 
it  is  ordered  that  the  Probation  Officer  place  said 
child  in  the  care  and  custody  of  Leroy  Orr  and  Mary 
E.  Orr,  her  grandparents,  who  live  at  1502  N.  Ken- 
nedy Street,  Kokomo,  Indiana,  until  the  further  order 
of  the  court." 
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The  mother  then  filed  a  bond  and  took  a  term-time 
appeal,  which  she  is  prosecuting  in  the  name  of  her 
child. 

On  October  19, 1918,  presumably  pursuant  to  §1635 
Burns  1914,  Acts  1907  p.  221,  the  trial  court  filed  its 
special  finding  of  facts.  This  document  is  voluminous 
and  consists  of  fifteen  consecutively  numbered  items. 
So  much  of  the  substance  thereof  as  is  essential  to 
an  understanding  of  our  decision,  is  as  follows: 
**  Harry  Orr  and  Kathryn  Orr  were  intermarried  in 
August,  1906,  and  are  the  parents  of  three  children, 
of  whom  Villa  Kathryn  Orr  is  the  youngest,  she  being 
three  years  of  age.  Leroy  S.  Orr  and  Mary  Orr  are 
the  parents  of  Harry  Orr.  Continuously  since  their 
marriage  and  until  August  15,  1917,  the  parents  of 
these  children  made  their  home  with  his  father,  Leroy 
S.  Orr.  Shortly  after  the  marriage  of  said  Harry 
Orr  and  Kathryn  Orr,  he  suffered  a  nervous  break- 
down. He  spent  some  time  in  the  West  for  his  health 
and  returned  to  the  home  of  his  parents,  where  his 
family  had  remained.  About  April  7,  1917,  said 
Harry  Orr  was  adjudged  a^  person  of  unsound  mind 
and  was  committed  to  the  Central  Hospital  for  the 
Insane  at  Indianapolis,  Indiana,  where  he  remained 
as  an  inmate  until  August  10,  1917,  at  which  time  he 
was  paroled,  not  as  cured,  but  as  safe  to  be  at  large. 
When  he  was  permitted  to  leave  said  hospital,  he 
returned  to  the  home  of  his  parents  where  he  con- 
tinues to  reside.  All  said  children  were  bom  in  the 
home  of  said  Harry  Orr's  parents  where  they  have 
lived  until  the  present  time.  Said  Harry  Orr  has 
not  been  able  to  furnish  suitable  support  and  mainte- 
nance for  his  wife  and  children,  and  his  parents  have 
furnished  what  he  thus  lacked,  except  that  said  Kath- 
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ryn  Ellen  Orr  worked  a  few  weeks  and  earned  some 
money.  Said  Harry  Orr  and  wife  have  no  property. 
The  grandparents  at  all  times  have  treated  their 
daughter-in-law  and  her  children  with  uniform  kind- 
ness, have  helped  to  care  for  them  at  all  times,  and 
sometimes  have  cared  for  them  entirely.  A  short 
time  after  the  marriage  of  said  Harry  Orr  and  Kath- 
ryn  Ellen  Orr  they  commenced  having  disputes  and 
quarrels  and  they  continued  to  have  them  until  their 
separation  on  August  15, 1918.  As  soon  as  said  Harry 
Orr  returned  from  said  hospital  he  and  his  wife  re- 
sumed their  quarrels  and  she  declared  her  intention 
of  leaving.  Just  before  August  15,  1917,  she  re- 
ceived a  telegram  that  her  mother  at  Pittsburgh,  Pa., 
was  sick.  At  her  request  said  Leroy  S.  Orr  furnished 
her  the  money  to  go  to  her  mother.  Her  mother 
recovered  in  three  or  four  weeks;  but  said  Kathryn 
Ellen  Orr  sent  for  her  clothes  and  since  then  has 
made  her  home  with  her  said  mother.  Prior  to  leav- 
ing, said  Kathryn  Ellen  Orr,  knowing  the  physical 
and  mental  condition  of  her  husband,  did  not  make  or 
try  to  make  any  arrangements  for  the  care  and  sup- 
port of  her  children,  but  left  them  with  their  said 
grandparents.  She  has  not  since  contributed  to  their 
support  except  that  she  sent  some  Christmas  presents 
to  her  husband  for  them  and  he  returned  the  presents 
to  her.  Ever  since  June  15, 1917,  Kathryn  Ellen  Orr 
has  made  her  home  with  her  mother  and  her  brother 
at  Pittsburgh,  Pa.,  and  is  engaged  in  work  there  which 
takes  her  away  from  home  every  day.  Her  mother  is 
sixty-three  years  of  age  and  has  no  property.  Her 
brother  is  thirty-five  years  of  age,  unmarried,  and 
has  no  property  except  he  may  have  a  little  money. 
Her  mother  and  brother  are  willing  to  receive  her 
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children  into  their  home.  Before  said  Kathryn  Ellen 
Orr  left  her  husband  she  corresponded  with  other 
men  and  was  guilty  of  unfaithfulness  to  him ;  and  she 
is  not  a  suitable  person  to  have  the  care  and  custody 
of  her  said  children.  Ever  since  a  short  time  after 
the  marriage  said  Harry  Orr  has  been  and  still  is 
nervous,  irritable,  suspicious,  and  mentally  and  phys- 
ically unsound.  He  is  now  able  to  work  at  times  and 
at  times  he  has  bad  spells,  at  which  times  he  is  unable 
to  work  and  is  hard  to  get  along  with,  and  has  been 
unfaithful  to  his  wife;  and  he  is  an  unfit  person  to 
have  the  care  and  custody  of  his  said  children.  A 
strong  attachment  exists  between  said  children  and 
their  said  grandparents.  Said  Leroy  S.  Orr  and  liis 
wife  do  not  have  much  property ;  but  they  have  good 
health  and  are  suitable  and  proper  persons  to  have 
the  care,  custody  and  management  of  said  children. 
All  said  children  have  been,  and  still  are,  dependent 
upon  said  grandparents  for  support.  Their  sur- 
roundings and  the  condition  and  conduct  of  their  par- 
ents have  been  such  as  to  warrant  the  Court  in  making 
them  and  each  of  them  wards  of  the  Court.  The 
defendant  Villa  Kathryn  Orr  is  a  neglected  and  de- 
pendent child  under  12  years  of  age.  Said  grand- 
parents had  these  proceedings  brought  for  the  reason 
that  said  Kathryn  Ellen  Orr  had  threatened  to  take 
said  children,  and  said  grandparents  desired  to  gain 
such  legal  control  of  said  children  as  would  enable 
them  to  keep  said  children  together  and  raise,  care 
for,  and  control  them;  and  they  have  thought  that 
they  might  adopt  them  as  their  own  children. ' ' 


Dausman,  J.— By  §1642  Burns  1914,  Acts  1907  p.  59, 
the  legislature  has  defined  a  dependent  child  as  fol- 
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lows :  *  *  The  words  *  dependent  child  >  *  •  * 
1.  shall  mean  any  boy  under  the  age  of  sixteen 
(16)  years,  or  any  girl  under  the  age  of  seven- 
teen (17)  years,  who  is  dependent  upon  the  public  for 
support,  or  who  is  destitute,  homeless  or  abandoned.'* 
There  is  no  evidence  tending  to  prove  that  Villa 
Kathryn  Orr  is  a  dependent  child  as  defined  by  said 
statute.  Indeed,  the  special  finding  of  facts  Conclu- 
sively shows  that  she  is  not  a  dependent  child.  She 
has  never  been  a  charge  upon  the  public.  She  has 
never  been  destitute,  homeless,  or  abandoned.  Dur- 
ing her  entire  life  she  has  been  in  the  home  of  her 
grandfather,  where  all  concerned  lived  together  as  a 
common  familv.  In  that  home  she  has  been  sheltered, 
clothed  and  nourished,  and  (excepting  the  last  year) 
has  had  what  is  generally  regarded  as  the  greatest 
blessing  to  a  little  child — a  mother's  care,  and  evi- 
dently the  trial  court  is  strongly  of  the  opinion  that 
the  grandfather 's  home  is  the  best  place  for  her  now. 
Under  these  circumstances,  the  action  of  that  court 
in  adjudging  her  to  be  a  dependent  child  is  wholly  un- 
warranted. 

By  §1643  Burns  1914,  supra,  the  legislature  has 
defined  a  neglected  child  as  follows:  *'The  words 
*  neglected  child  >  *  *  *  shall  mean  any  boy  under 
the  age  of  sixteen  (16)  years  or  any  girl  under  the 
age  of  seventeen  (17)  years,  (1)  who  has  not  proper 
parental  care  or  guardianship;  (2)  or  who  habitu- 
ally begs  or  receives  alms;  (3)  or  who  is  found 
living  in  any  house  of  ill-fame,  or  with  any  vicious 
or  disreputable  persons;  (4)  or  who  is  employed  in 
any  saloon;  (5)  or  whose  home  by  reason  of  neglect, 
cruelty  or  depravity  on  the  part  of  its  parent  or  par- 
ents, guardian  or  other  person  in  whose  care  it  may 
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be,  is  an  unfit  place  for  such  child;  (6)  or  whose  en- 
vironment is  such  as  to  warrant  the  state,  in  the 
interest  of  the  child,  in  assuming  its  guardianship/' 

With  respect  to  clause  1  of  this  section  of  the  stat- 
ute, it  might  be  contended  that,  since  the  father  is 
insane  and  the  mother  away,  the  child  is  with- 

2.  out  proper  parental  care.  But  that  contention 
is  excluded  by  the  undisputed  evidence  and  the 
facts  found  by  the  court.  The  child  was  left  by  the 
mother  in  the  custody  of  its  grandparents,  who  have 
so  great  affection  for  the  little  girl  that  they  desire 
to  keep  her  even  to  the  exclusion  of  the  mother,  and 
the  grandparents  are  suitable  persons  to  be  entrusted 
with  the  child's  care.  It  is  not  unusual  for  grand- 
parents to  take  into  their  home  grandchildren  whose 
parents  have  been  rendered  unable  through  misfor- 
tune to  provide  for  them.  When  a  grandfather  takes 
his  grandchild  into  his  home  and  treats  it  as  a  mem- 
ber of  his  own  family,  the  relation  between  them 
becomes  akin  to  that  of  parent  and  child.  He  is  said 
then  to  stand  to  the  child  in  the  relation  of  loco  paren- 
tis, and  the  doctrine  of  loco  parentis  has  long  been 
known  to  the  law.  20  R.  C.  L.  593.  Under  the  cir- 
cumstances of  the  case  at  bar,  there  can  hardly  be  a 
difference  of  opinion  on  the  proposition  that  the  child 
does  not  come  within  clause  1  of  the  statute  under 
consideration. 

The  uncontroverted  evidence,  together  with  the 
action  of  the  trial  court,  precludes  any  contention 
that  the  child  comes  within  clause  2,  3,  4,  or  5,  and 
there  is  not  even  a  suggestion  to  that  effect. 

It  will  be  observed  that  the  first  five  clauses  of  said 
^1643,  supra,  are  specific,  but  the  last  is  general. 
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'*  Environment  *  *  is  a  word  of  broad  signifi- 

3.  cance.    Just  what  the  legislature  intended  by 
this  last  clause  we  do  not  know.    We  assume, 

however,  that  it  did  not  intend  thereby  to  confer 
unlimited  authority  on  the  courts  to  determine  arbi- 
trarily and  generally  what  sort  of  environment  will 
justify  the  state  in  assuming  control  of  infants.  It  is 
not  the  province  of  the  courts  to  determine  generally 
what  conditions  or  exigencies  will  warrant  the  state 
in  seizing  the  children  of  its  citizens.  To  determine 
and  declare  the  general  policy  of  the  state  on  this 
subject,  is  a  legislative  function  which  cannot  be  dele- 
gated to  the  courts. 

The  courts  are  frequently  required  to  determine 
who  shall  have  the  custody  of  a  child,  as  between  ad- 
verse claimants  thereto,  in  divorce  and  habeas 

4.  corpus  cases,  but  such  cases  must  be  distin- 
guished from  cases  arising  under  the  statute 

now  under  consideration.  Acts  1907  p.  59,  supra. 
This  act  must  not  be  confounded  with  the  act  of 
March  10,  1903,  §1630  et  seq.  Burns  1914,  or  the  act 
of  March  6,  1905,  amended  in  1917.  See  Acts  1903 
p.  516;  Acts  1905  p.  440,  §1641  et  seq.BuTna  1914; 
Acts  1917  p.  341.  The  act  of  March  10,  1903,  relates 
exclusively  to  children  of  the  class  commonly  known 
as  juvenile  offenders;  the  act  of  March  6,  1905,  as 
amended  in  1917,  relates  exclusively  to  children  of  the 
class  commonly  known  as  juvenile  delinquents,  and 
neither  of  said  acts  has  any  application  whatever  to 
the  case  at  bar. 

Evidently  the  three  legislative  enactments  to  which 
we  have  just  referred  have  been  confused  by  the  trial 
court  and  by  all  others  concerned  in  the  prosecution 
of  the  case  at  bar.    The  cause  is  entitled  **The  State 
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of  Indiana  v.  Villa  Cathryn  Orr. ' '  The  attorney  who 
prosecuted  the  proceeding  is  designated  in  the  bill 
of  exceptions  *' Attorney  for  the  State  of  Indiana '^ 
and  * '  Counsel  for  the  State, ' '  and  he  has  indorsed  his 
approval  on  the  bill.  It  does  not  appear  by  what 
authority  the  state  was  made  a  party  to  this  proceed- 
ing, or  by  what  authority  said  attorney  appeared  on 
behalf  of  the  state,. or  by  whom  he  was  employed. 
Why  was  the  three  year  old  child  made  the  defend- 
ant! Surely  this  baby  is  not  a  criminal,  nor  a  juvenile 
offender,  nor  a  delinquent  child.  If  the  proceeding  be 
regarded  as  distinctively  an  action  by  the  State  of 
Indiana  against  the  child,  it  is  certainly  unique.  It 
appears  from  the  record  that  the  child  was  brought 
into  court  without  the  issuance  of  any  writ,  and  the 
trial  proceeded  with  no  one  to  represent  the  helpless 
child  defendant.  The  father  was  present  at  the  first 
hearing,  but  everyone  concerned  knew  him  to  be  in- 
sane. The  grandfather  was  present  at  that  hearing, 
but  he  is  the  person  who  instigated  the  proceeding. 
A  lawyer  who  knows  the  meaning  and  value  of  con- 
stitutional limitations  should  be  quick  to  perceive  the 
element  of  tyranny  involved,  and  any  man  who  has 
grown  up  under  the  protection  of  the  federal  and 
state  Constitutions,  and  who  is  imbued  with  American 
ideas  of  civil  liberty  and  endowed  with  a  sense  of  fair- 
ness, even  though  he  be  not  a  lawyer,  should  intui- 
tively know  the  danger  of  such  unrestrained  exercise 
of  power. 

Section  3  of  the  act  applicable  herein.  Acts  1907 
p.  59,  supra,  provides  that :  * '  The  Judge  of  the  Juve- 
nile Court  in  any  County  shall  hear  every  case 
brought  by  any  person,  or  by  the  Board  of  Children's 
Guardians,  concerning  a  dependent  child  or  a  neg- 
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lected  child  ^ '  Section  6  provides  that :  ' '  Neither  the 
Board  of  Children's  Guardians,  nor  any  other  person 
bringing  the  case  of  a  dependent  or  a  neglected  child 
before  the  court  under  the  provisions  of  this  Act,  shall 
be  liable  for  the  payment  of  any  court  costs. '  *  These 
provisions  of  the  statute  indicate  clearly  that  the  leg- 
islature did  not  intend  that  the  state  should  prosecute 
the  proceeding. 

The  complaint  was  filed  by  one  Julia  Sumption,  but 

it  is  clear  that  the  grandfather  is  the  real  party  in 

interest,  and  that  the  contest  is  between  him 

5.  and  the  mother  of  the  child.  He  is  seeking  to 
bring  about  a  situation  which  in  his  opinion 
will  enable  him  to  adopt  the  child  without  notice  to 
the  mother,  thereby  avoiding  any  resistance  which 
she  might  otherwise  make  to  the  adoption.  But  the 
relation  of  parent  and  child  cannot  be  permanently 
severed  without  notice  to  the  parent.  See  Van  Wal- 
ters V.  Board,  etc.  (1892),  132  Ind.  567,  32  N.  E.  568; 
WUkison  v.  Board,  etc.  (1902),  158  Ind.  1, 62  N.  E.  481. 
When  the  proceeding  was  instituted  the  mother  was 
temporarily  in  Pennsylvania.  Her  address  was 
known  to  the  grandfather,  and  if  not  known  to  the 
**  attorney  for  the  state, '*  he  could  readily  have  ob- 
tained it.  But  no  effort  was  made  to  notify  her,  and 
she  knew  nothing  of  the  proceeding  until  two  weeks 
after  the  first  hearing,  when  she  received  a  letter 
from  a  neighbor  informing  her  what  had  been  done 
with  her  child.  Thereupon  she  returned,  and  is  mak- 
ing an  effort  to  protect  her  natural  and  legal  right. 

The  complaint  charges  that  the  child  is  a  depend- 
ent and  neglected  child  in  that  her  environment  is 
such  as  to  warrant  the  state,  in  the  interest  of  the 
child,  in  assuming  her  guardianship,  and,  in  order  to 
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gain  possession  of  the  child,  the  trial  court  has  done 
the  only  thing  it  could  do  with  any  hope  of  success, 
viz.,  adjudged  the  child  to  be  *  *  a  dependent  and  neg- 
lected chiW  within  the  meaning  of  clause  6  of  §1643, 
supra. 

The  action  of  the  trial  court  is  strangely  contra- 
dictory.   Evidently  the  trial  court  was  of  the  opinion 
that  the  home  in  which  the  child  was  living 

6.  was  ** altogether  satisfactory,''  for  he  imme- 
diately recommitted  the  child  to  that  home.    If 

the  trial  court  had  found  that  the  grandfather's  home 
was  not  a  suitable  place  for  the  child,  and  that  the 
child's  environment  was  bad  because  of  the  constant 
presence  of  its  unfortunate,  but  insane,  father,  we 
could  understand  that  the  court  was  endeavoring  to 
promote  the  welfare  of  the  child.  But,  as  the  record 
stands,  it  is  too  clear  for  any  difference  of  opinion 
that  the  controversy  in  reality  is  between  the  child's 
grandfather  and  its  mother.  The  law  provides  ways 
by  which  such  controversies  may  be  properly  pre- 
sented and  determined,  but  the  statutes  under  which 
the  proceeding  was  ostensibly  brought  cannot  be  used 
for  that  purpose. 

The  grandparents  are  to  be  commended  for  their 

kindness  in  assisting  their  unfortunate  son  and  his 

family,  but  their  affection  for  the  child  cannot 

7.  be  permitted  to  prevail  as  against  the  mother, 
unless   a   strong  case   be   made   against   the 

mother.  GUmore  v.  Kitson  (1905),  165  Ind.  402,  74 
N.  E.  1083 ;  12  R.  C.  L.  1105  et  seq.  The  relation  of 
parent  and  child  is  not  created  by  the  law  of  the  state. 
It  is  a  natural  relation,  and  in  all  civilized  countries 
it  is  regarded  as  sacred.  Of  the  many  ties  that  bind 
humanity,  that  which  unites  the  parent  and  the  child 
is  the  earliest  and  the  most  hallowed. 
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The  policy  of  the  state,  as  declared  by  the  legisla- 
ture, is  that  the  father  shall  have  the  custody  of  his 
infant  children  if  he  be  a  suitable  person.  But  if  the 
father  be  not  living,  or  if  he  has  abandoned  his  chil- 
dren, or  if  he  be  under  disability,  or  if  he  be  an  unfit 
person  to  have  the  custody  of  his  infant  children,  then 
the  mother  succeeds  to  the  right  of  custody  if  she  be 
a  suitable  person.  §3065  Burns  1914,  §2518  R.  S.  1881, 
In  the  case  at  bar  the  father  is  insane,  and  that  fact 
entitles  the  mother  to  assert  her  claim  to  the  custody 
of  her  child. 

We  are  impelled  by  a  sense  of  duty  to  say  that  a 
gross  injustice  has  been  done  this  mother.  In  item 
8  of  its  special  finding  the  court  says  that  prior  to 
leaving  the  home  of  her  husband  ^s  parents  she  knew 
the  physical  and  mental  condition  of  her  husband, 
and  did  not  make,  or  try  to  make,  any  arrangements 
for  the  care  and  support  of  her  children.  The  uncon- 
troverted  evidence  shows  that  statement  to  be  unwar- 
ranted. The  mother  is  thirty-one  years  of  age.  Her 
husband  told  her  that  she  could  not  remain  in  the 
family  and  that  she  would  have  to  leave.  She  dis- 
cussed the  matter  with  his  father,  who  thereupon  gave 
her  money  to  pay  her  transportation  to  Pittsburgh, 
and  advised  her  to  go.  In  the  presence  of  his  parents, 
her  husband  accused  her  of  improper  conduct  with 
men,  and  also  made  that  charge  concerning  her  to 
the  neighbors.  He  addressed  her  in  profane  and 
offensive  language.  He  made  unconscionable  demands 
upon  her.  He  arrived  home  from  the  insane  asylum 
on  Friday,  and  she  went  away  on  the  following 
Wednesday.  While  absent  she  corresponded  with  her 
husband,  and  also  exchanged  letters  with  his  mother 
at  least  every  two  weeks  and  sometimes  every  week. 
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Her  mother-in-law  wrote  her  to  take  a  nice  long  visit 
and  not  hurry  about  coming  home,  and  at  the  trial  tes- 
tified that  in  her  judgment  it  was  best  that  she  remain 
away.  While  at  Pittsburgh  she  lived  with  her  mother 
and  brother.  Her  mother  is  sixty-three  years  of  age. 
Her  brother  is  thirty-five  years  of  age,  unmarried, 
and  a  reporter  for  a  newspaper.  When  her  mother 
recovered  from  her  sickness,  she  obtained  employ- 
ment in  a  dry  goods  store,  where  she  has  worked  con- 
tinuously since.  At  Christmas  time  she  sent  clothing 
to  the  children,  which  her  husband  returned.  Some- 
time in  the  following  June  she  returned  to  Kokomo  to 
visit  her  children,  and  remained  about  two  weeks,  dur- 
ing  which  time  she  went  occasionally  to  the  Orr  home, 
but  stayed  most  of  the  time  with  the  neighbors.  When 
she  was  about  to  return  to  Pittsburgh  she  desired  to 
take  the  children  with  her  to  her  mother's  home,  but 
Grandfather  Orr  said  **No.  You  can't  have  them.  I 
have  had  legal  advice  on  that  matter.''  He  further 
testified:  V*I  was  vexed  with  her  because  she  threat- 
ened to  take  the  children  away;  and  she  knew  I  was 
attached  to  them.  We  were  in  constant  fear  that  she 
would  take  the  children  away  from  us." 

Under  such  circumstances  it  cannot  be  said  that 

the  mother  abandoned  or  deserted  her  children,  or 

that  she  made  no  effort  to  provide  a  place  for 

8.  them.  Neither  can  it  be  said  that  she  deserted 
her  husband.  His  disposition  and  propensities 
are  such  that  no  intelligent  and  conscientious  woman 
could  live  with  him  as  a  wife  without  completely  sac- 
rificing her  sense  of  duty  and  propriety.  The  con- 
tinued submission  by  a  woman  of  normal  sensibilities 
to  the  abnormal  demands  of  an  insane  husband  would 
destroy  the  last  -vestige  of  her  self-respect  and  extin- 
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gaish  every  humane  quality.  We  are  of  the  opinion 
that  her  course  was  the  wise  one  to  pursue. 

In  the  tenth  item  of  the  finding  the  trial  court  makes 
the  statement  that  the  mother  of  this  child,  before  she 
left  her  husband,  corresponded  with  men  other  than 
her  husband,  and  was  guilty  of  unfaithfulness  to  him. 
This  statement  is  very  obscure,  and  is  subject  to  vari- 
ous interpretations,  but  it  is  evident  that  the  trial 
court  intended  it  to  be  construed  in  a  way  detri- 
mental to  her.  The  fragment  of  a  letter  which  had 
been  partly  burned  was  introduced  in  evidence.  This 
fragment  does  not  bear  the  name  of  any  i)crson,  and 
so  much  of  the  document  has  been  destroyed  that  no 
rational  mind  can  legitimately  draw  the  conclusion 
therefrom  that  she  corresponded  promiscuously  with 
**  other  men.'^  From  the  evidence  in  the  record  on 
this  point  it  is  impossible  for  any  fair-minded  person 
to  draw  any  inference  inconsistent  with  the  presump- 
tion of  her  innocence.  If  by  *  |  unfaithfulness "  the 
trial  court  intended  to  insinuate  that  she  was  guilty  of 
adultery,  that  insinuation  is  utterly  groundless.  Sev- 
eral neighbors  testified  to  her  good  character,  and 
their  testimony  was  not  questioned.  We  cannot  per- 
mit these  findings  to  stand.  The  good  name  of  a 
mother  is  precious  not  only  to  herself,  but  also  to  her 
children,  and  if  it  is  to  be  smirched  by  a  court  record, 
that  record  must  rest  on  something  substantial. 

The  proceedings  herein  have  been  very  irregular, 
but  no  one  has  questioned  the  right  of  the  mother  to 
prosecute  this  appeal.  There  is  no  evidence  to  sup- 
port the  action  of  the  court  in  adjudging  Villa  Kath- 
ryn  Orr  to  be  a  dependent  or  a  neglected  child. 

Judgment  reversed. 

VOL.  70—17 
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Peale  V.  Town  of  Arcadia  et  al. 

[No.  10,:J70.     Filed  May  28,  1918.] 

Courts. — Jurmliction. — Transfer  of  Cause  from  Supreme  to  App€\ 
late  Court. — Effect. — Validity  of  Ordinance. — Where  plaintiff  sued 
a  town  and  itH  t)oard  of  trustees  to  enjoin  them  from  enforcing 
an  ordinance  making  it  unlawful  to  maintain  and  operate  a 
junkyard  within  limits  including  plaintiff's  yard,  on  the  ground 
that  the  ordinance  was  invalid  and  void,  and  that  the  board 
had  no  authority  to  pass  it,  and,  on  judgment  being  rendered 
for  defendants,  plaintiff  appealed  to  the  Supreme  Court  where 
he  attempted  to  raise  the  question  of  the  validity  of  the  ordinance, 
that  court's  transfer  of  the  cause  to  the  Appellate  Court  for  want 
of  jurisdiction  was  equivalent  to  a  finding  that  the  power  of  the 
board  to  enact  the  ordinance  must  he  regarded  as  settled,  and 
such  question  could  ui;t  be  considered  on  appeal. 

From  Hamilton  Circuit  Court;  Ernest  E.  Cloe, 
Judge. 

Action  by  Joseph  Peale  against  the  Town  of  Ar- 
cadia and  others.  From  a  judgment  for  defendants, 
the  plaintiff  appeals.    Affirmed. 

Ralph  II.  Waltz,  Floyd  G.  Christian  and  Ira  W. 
Christian,  for  appellant. 
J.  F.  Neal  and  N.  C.  Neal,  for  appellees. 

McMahan,  J. — The  appellant  commenced  this  ac- 
tion against  the  town  of  Arcadia  and  the  members  of 
i'he  board  of  trustees  of  said  toA\Ti  to  enjoin  them  from 
enforcing  an  ordinance  making  it  unlawful  to  main- 
tain and  operate  a  junkyard  within  certain  pre- 
scribed limits. 

The  complaint  alleges  that  the  board  of  trustees  of 
said  town  passed  an  ordinance  on  September  28, 1916, 
making  it  unlawful  to  maintain  or  operate  a  junkyard 
\\dthin  certain  described  limits;  that  appellant  has 
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been  a  resident  of  said  town  for  more  than  five  years, 
and  that  during  all  of  said  time  he  has  operated  and 
maintained  a  junkyard  within  the  corporate  limits  of 
said  town  and  within  the  territory  described  in  said 
ordinance;  and  that  the  appellees  were  threatening 
to  prosecute  appellant  for  violating  said  ordinance. 
It  is  alleged  that  the  said  ordinance  is  invalid  and 
void ;  that  the  board  of  trustees  of  the  said  town  had 
no  legal  authority  to  pass  the  same,  and  asking  that 
appellees  be  enjoined  from  enforcing  it. 

The  cause  w^as  tried  by  the  court,  and  resulted  in 
a  finding  and  judgment  for  the  appellees.  Appellant 
filed  a  motion  for  a  new  trial,  assigning  as  reasons 
that  the  finding  of  the  court  is  (1)  contrary  to  law, 
and  (2)  not  sustained  by  sujBScient  evidence. 

The  only  error  assigned  is  the  overruling  of  the 
motion  for  a  new  trial.    This  appeal  was  taken  to  the 
Supreme  Court,  where  the  appellant  attempted  to 
raise  the  question  of  the  validity  of  said  ordinance  by 
claiming  that  the  board  of  trustees  had  no  power  to 
pass  the  same.    The  Supreme  Court  transferred  the 
cause  to  this  court  for  want  of  jurisdiction,  which 
is  equivalent  to  saying  that  the  power  and  authority 
of  the  appellees  to  enact  the  ordinance  in  question 
must  be  regarded  as  settled  in  this  state  and  cannot 
be  considered  in  this  appeal.    Pittsburgh,  etc.,  R.  Co. 
V.  Rogers  (1907),  168  Ind.  483,  81  N.  E.  212. 

The  validity  of  the.  ordinance  being  established,  wo 
know  of  no*  reason  w^hy  the  appellees  should  be  en- 
joined from  enforcing  it.  The  appellant,  both  in  his 
complaint  and  as  a  witness,  admitted  that  he  was 
maintaining  and  operating  a  junkyard  in  violation 
of  the  ordinance.  There  was  no  error  in  overruling 
the  motion  for  a  new  trial. 

Judgment  affirmed. 
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pEiVLE  i\  Town  of  Aiicadia  et  al. 

[No.  ](),:J70.     Filed  May  28,  1918.] 

Courts. — J  uriml  id  ion. —  Transfer  of  Cause  from  Supreme  to  Appcl 
late  Court. — Effect, — Validity  of  Ordinance. — Where  plaintiff  sued 
a  towu  and  its  Ixmrd  of  tru^steos  to  enjoin  them  from  enforcing 
an  ordinance  making  it  unlawful  to  maintain  and  operate  a 
junkyard  within  limits  including  plaintiff's  yard,  on  the  ground 
that  the  ordinance  was  invalid  and  void,  and  that  the  board 
had  no  authority  to  pass  it,  and.  on  judgment  being  ixuidered 
for  defendants,  plaintiff  appealed  to  the  Supreme  Court  where 
he  attempted  to  raise  the  question  of  the  validity  of  the  ordinance, 
that  court's  transfer  of  the  cause  to  the  Appellate  Court  for  want 
of  Jurisdiction  was  equivalent  to  a  finding  that  the  power  of  the 
board  to  enact  the  ordinance  must  be  regarded  as  settled,  and 
such  question  could  nc;t  be  considered  on  appeal. 

From  Hamilton  Circuit  Court;  Ernest  E.  Cloe, 
Judge. 

Action  by  Joseph  Peale  against  the  Town  of  Ar- 
cadia and  otliors.  From  a  judgment  for  defendants, 
the  plaintiflf  appeals.    Affirmed. 

Ralph  II.  Waltz,  Floyd  G.  Christian  and  Ira  W. 
Christian,  for  appellant. 
J.  F.  Neal  and  N.  C.  Neal,  for  appellees. 

McMahan,  J. — The  appellant  conmioiicod  this  ac- 
tion against  the  town  of  Arcadia  and  the  nioiiibers  of 
rhe  board  of  trustees  of  said  town  to  enjoin  them  from 
enforcing  an  ordinance  making  it  unlawful  to  main- 
tain and  operate  a  junkyard  within  certain  pre- 
scribed limits. 

The  complaint  alleges  that  the  board  of  trustees  of 
said  town  passed  an  ordinance  on  September  28, 1916, 
making  it  unlawful  to  maintain  or  operate  a  junkyard 
within  certain  described  limits;  that  appellant  has 
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been  a  resident  of  said  town  for  more  than  five  years, 
and  that  during  all  of  said  time  he  has  operated  and 
maintained  a  junkyard  within  the  corporate  limits  of 
said  town  and  within  the  territory  described  in  said 
ordinance;  and  that  the  appellees  were  threatening 
to  prosecute  appellant  for  violating  said  ordinance. 
It  is  alleged  that  the  said  ordinance  is  invalid  and 
void ;  that  the  board  of  trustees  of  the  said  town  had 
no  legal  authority  to  pass  the  same,  and  asking  that 
appellees  be  enjoined  from  enforcing  it. 

The  cause  was  tried  by  the  court,  and  resulted  in 
a  finding  and  judgment  for  the  appellees.  Appellant 
filed  a  motion  for  a  new  trial,  assigning  as  reasons 
that  the  finding  of  the  court  is  (1)  contrary  to  law, 
and  (2)  not  sustained  by  sufficient  evidence. 

The  only  error  assigned  is  the  overruling  of  the 
motion  for  a  new  trial.  This  appeal  was  taken  to  the 
Supreme  Court,  where  the  appellant  attempted  to 
raise  the  question  of  the  validity  of  said  ordinance  by 
claiming  that  the  board  of  trustees  had  no  power  to 
pass  the  same.  The  Supreme  Court  transferred  the 
cause  to  this  court  for  want  of  jurisdiction,  which 
is  equivalent  to  saying  that  the  power  and  authority 
of  the  appellees  to  enact  the  ordinance  in  question 
must  be  regarded  as  settled  in  this  state  and  cannot 
be  considered  in  this  appeal.  Pittsburgh,  etc.,  R.  Co. 
V.  Ro(jcrs  (1907),  168  Ind.  483,  81  N.  E.  212. 

The  validity  of  the.  ordinance  being  established,  we 
know  of  no*  reason  why  the  appellees  should  be  en- 
joined from  enforcing  it.  The  appellant,  both  in  his 
complaint  and  as  a  witness,  admitted  that  he  was 
maintaining  and  operating  a  junkyard  in  violation 
of  the  ordinance.  There  was  no  error  in  overruling 
the  motion  for  a  new  trial. 

Judgment  affirmed. 
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Haupt  V.  Schmidt  et  aij. 

[No.  10,378.    Filed  March  4, 1019.    Rehearing  denied  May  28,  1910.] 

1.  Equity. — Right  to  Relief, — Injur]/  to  Property. — Inadequacy  of 
Legal  Renwdy. — The  office  of  e<inlty  Is  not  to  supplant,  but  to 
supplement,  the  law,  and  whenever  a  party  has  a  clear  legal  right, 
in  matters  of  proi)erty,  and  no  adequate  remedy  at  law,  he  is 
entitled  to  the  aid  of  a  court  of  equity,    p.  202. 

2.  Injunci'ion. — Offlee  of. — Protection  of  Property. — Broadly  stated, 
the  office  of  an  injunction  Is  to  protect  proix^rty,  and  rights  of 
property,    p.  202. 

3.  Ofb'ickrs. — fiehool  Trustee. — Interference  with  Assumption  of 
Office. — Right  to  Injunctive  Relief, — One  elected  to  the  office  of 
school  trustee  Is  not  entitled  to  an  Injunction  against  members 
of  the  board  restraining  them  from  preventing  him  from  assum- 
ing the  duties  of  his  office,  since  the  right  to  hold  office  Is  not  a 
property  right  cognizable  in  a  court  of  equity,  but  merely  a 
political  right  not  coming  within  the  jurisdiction  of  a  court  of 
chancery,     p.  203. 

From  Sullivan  Circuit  Court;  TF.  H.  Bridwell, 
Judg:e. 

Action  by  Charles  A.  Haupt  against  Henry  F. 
Schmidt  and  others.  From  a  judgment  far  defend- 
ants, the  plaintiff  appeals.    Affirmed. 

Frank  8.  Rawley,  George  0.  Dix,  McNiitt,  Wallace 
(&  Randel  and  Hays  <&  Hays,  for  appellant. 

Davis,  Moore,  Cooper,  Royse  (&  Bogart,  Harris  <fi 
Bedwell  and  Daniel  V.  Miller,  for  appellees. 

Enloe,  J. — The  appellant  brought  this  action,  by 
filing  his  verified  complaint  in  the  superior  court  of 
Vigo  county,  on  January  4,  1918,  seeking  an  injunc- 
tion against  the  appellees  to  restrain  them  from  inter- 
fering with  him  in  the  matter  of  taking  and  assuming 
the  duties  of  his  office  as  one  of  the  school  trustees  of 
the  city  of  Terre  Haute,  which  said  office  he  alleged 
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he  was  entitled  to  take  and  assume  the  duties  thereof 
on  January  7,  1918. 

The  complaint  alleged  that  appellant,  at  the  election 
held  in  November,  1917,  was  duly  elected  as  such  trus- 
tee; had  received  his  certificate  of  election  from  the 
proper  officers ;  had  duly  qualified  as  such  officer  elect, 
and  was  legally  qualified  as  a  citizen  and  resident  to 
fill  such  office,  and  was  thereby  entitled  to  take  and 
assume  the  duties  of  his  said  office  on  the  first  Monday 
of  January,  1918.  The  complaint  also  alleged  that 
certain  members  of  the  board  of  school  trustees  of 
said  city  had  conspired  together  to  wrongfully  and 
unlawfully  prevent  him  from  assuming  the  duties  of 
his  office,  to  which  he  had  been  elected,  and  would, 
unless  restrained,  prevent  him  from  assuming  such 
office  and  duties. 

By  a  supplemental  complaint  filed  herein,  it  was 
alleged  that  the  appellees  had  carried  out  their  illegal 
purpose,  and  had  denied  to  appellant  his  right  to  sit 
as  a  member  of  said  board  of  school  trustees,  and 
were  keeping  him  wrongfully  out  of  the  office,  and 
from  assuming  and  performing  the  duties  thereof,  to 
which  he  had  been  duly  elected. 

The  venue  of  the  case  was  changed  to  the  Sullivan 
Circuit  Court,  and  a  demurrer,  for  want  of  facts,  was 
then  filed  and  sustained  to  appellant's  complaint. 
Appellant  refusing  to  further  plead,  judgment  was 
rendered  against  appellant  in  said  cause,  and  in  favor 
of  the  appellee  for  the  costs. 

The  errors  assigned  challenge  the  rulings  on  the 
demurrer  to  the  complaint,  and  also  the  action  of  the 
court  in  dissolving  the  temporary  injunction. 

The  first  and  important  question  in  this  case  is  one 
of  jurisdiction.  Is  this  such  a  case  as  is  cognizable 
in  a  court  of  equity! 
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The  oflSce  of  equity  is  to  supplement,  not  supplant, 
the  law.    Whenever  a  party  has  a  clear  legal 

1.  right,  in  matters  of  property,  and  no  adequate 
remedy  at  law,  he  is  entitled  to  the  aid  of  a 

court  of  equity. 

Generally  stated,  the  oflSce  of  an  injunction  is  to 
protect  property,  and  rights  of  property.    In  re  Saw- 
yer (1888),  124  U.  S.  200,  8  Sup.  St.  482,  31 

2.  L.  Ed.  402;  State,  ex  rel.  v.  Aloe  (1899),  152 
Mo.  466,  54  S.  W.  494,  47  L.  R.  A.  393 ;  Muhler 

V.  Hedekin  (1889), -119  Ind.  481,  20  N.  E.  700;  Smith 
V.  Myers  (1887),  109  Ind.  1,  9  N.  E.  692,  58  Am.  Rep. 
375;  People  v.  Barrett  (1903),  203  111.  99,  67  N.  E. 
742, 96  Am.  St.  296 ;  Marshall  v.  Illinois  State  Reform- 
atory (1903),  201  111.  9,  66  N.  E.  314.  In  the  case  last 
cited  the  court  said:  **It  is  elementary  that  the 
subject-matter  of  all  chancery  jurisdiction  is  prop- 
erty and  the  maintenance  of  civil  rights,  and  that 
matters  of  a  political  character  do  not  come  within  its 
jurisdiction. ' ' 

In  the  Barrett  case,  supra,  the  court  quoted  with 
approval  the  foregoing  statement,  and  said,  referring 
to  the  matter  then  before  the  court :  **  These  matters 
involve,  in  themselves,  no  property  rights,  but  per- 
tain solely  to  the  political  branch  of  the  government 
and  cannot  be  controlled  by  a  court  of  chancery. ' ' 

A  political  right  is  defined  to  be  **A  right  exercis- 
able in  the  administration  of  government*';  while  a 
civil  right  is  said  to  be  **A  right  accorded  to  every 
member  of  a  distinct  community  or  nation.*'  Ander- 
son, Law  ^Dictionary  905.  Bouvier  says:  ** Political 
rights  consist  in  the  power  to  participate,  directly  or 
indirectly,  in  the  establishment  or  management  of 
government. "    *  *  Civil  rights  are  those  which  have  no 
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relation  to  the  establishment,  support,  or  manage- 
ment of  the  government.  These  consist  in  the  power 
of  acquiring  and  enjoying  property,  of  exercising 
the  paternal  and  marital  powers,  and  the  like.'' 
3  Bouvier,  Law  Dictionary  (Rawle's  3d  ed.)  2962. 
It  is  true  that  we  find  cases  where  a  court  of  equity 
has  given  injunctive  relief  in  cases  where  political 
rights  were  involved,  but  it  is  also  true  that  in  each 
and  all  of  such  cases,  so  far  as  we  have  been  able  to 
find,  the  basis  upon  which  the  relief  was  granted  was 
the  protection  of  some  property  right,  as  in  the  case 
of  Chicago  Macaroni  Mfg.  Co.  v.  Boggiano  (1903),  202 
111.  312,  67  N.  E.  17.  In  this  last  case  the  plaintiff 
asked  for  an  accounting,  a  matter  cognizable  in  a 
court  of  equity,  and  the  court,  acting  upon  the  maxim 
that,  where  a  court  of  equity  rightfully  assumes  juris- 
diction of  a  matter,  it  will  draw  unto  itself  all  other 
matters  connected  therewith  in  dispute  between  the 
parties,  that  full  and  complete  justice  may  be  done, . 
gave  injunctive  relief  against  one  who  was  assum- 
ing to  act  as  an  officer  of  said  corporation,  and  as 
such  was  collecting  and  disbursing  the  funds  of  said 
corporation. 

In  the  case  at  bar,  the  question  was  purely  govern- ' 
mental,  political.    No  question  of  property  is  involved. 
The  right  to  hold  an  office  and  perform  the 

3.     duties  thereof  is  not  a  property  right.    A  pub- 
lic office  is  not  property,  but  a  mere  public 
agency  created  for  the  benefit  of  the  state. 

It  therefore  follows  that  the  demurrer  to  the  com- 
plaint was  rightfully  sustained,  and  the  judgment  of 
the  Sullivan  Circuit  Court  is  therefore  affirmed 
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Wabneb  Geab  Company  v.  DePeugh. 

[No.  9^28.    Filed  May  28,  1910.] 

1.  Evidence. — Admissions, — Declaration  Against  Interest — Adtnig' 
sibility. — III  an  action  for  personal  injuries,  plaintiffs  statement, 
"it  was  all  my  fault,"  made  shortly  after  the  accident  resulting 
in  the  injuries  complained  of,  was  competent  as  an  admission 
against  interest'  p.  265. 

2.  Evidence. — Admissions. — Weight  and  Effect, — Questions  for 
Jury, — Admissions  when  pro  veil  to  have  been  made  are  to  be 
considered  and  weighed  tlic  same  as  other  evidence,  and  the 
effect  of  the  circumstances  iiudcr  which  the  admissions  were 
made  is  to  be  determined  by  the  Jury.    p.  265. 

3.  Appeal. — Review. — Instructions, — Invading  Province  of  Jury, — 
Reversal, — On  a  servant's  action  for  i)ersonal  Injuries  brought 
under  the  Employers'  Liability  Act  (Acts  1911  p.  145,  |8020a 
et  seq.  Burns  1014),  an  instruction  that  plaintiff's  statement,  "it 
was  all  my  fault,"  made  shortly  after  the  accident,  was  only  a 
conclusion  not  amounting  to  an  admission  of  negligence,  was 
erroneous  as  invading  the  province  of  the  Jury,  and  such  error 
warrants  a  reversal  where  the  court  on  appeal  cannot  say  that  a 
correct  result  was  reached  at  the  triaL    p.  266. 

From  Randolph  Circuit  Court;  Theodore  Shocknejf, 
Judge. 

Action  by  George  DePeugh  against  the  Warner 
Gear  Company.  From  a  judgment  for  plaintiff,  the 
defendant  appeals.    Reversed. 

Taylor,  Carter  S  Wright,  for  appellant. 
Edward  R.  Templer  and  Wilbur  Ryman,  for  appel- 
lee. 

Bemy,  J. — On  August  20,  1915,  while  appellee  was 
in  the  employ  of  appellant  company  in  the  enameling 
department  of  its  factory,  he  received  certain  per- 
sonal injuries,  and  later  commenced  this  action  for 
damages,  charging  that  his  injuries  were  the  result 
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of  appellant's  negligence.  The  action  is  brought  un- 
der the  Employers'  Liability  Act  of  1911.  Acts  1911 
p.  145,  §8020a  et  seq.  Burns  1914.  Upon  the  issues 
presented  by  appellee's  second  paragraph  of  com- 
plaint and  appellant's  answer  in  denial  thereto,  the 
cause  was  submitted  to  the  court  and  jury,  resulting 
in  a  verdict  for  appellee.  The  overruling  of  the 
motion  for  a  new  trial  is  the  only  error  assigned. 

The  motion  for  a  new  trial  contains  numerous  speci- 
fications,  but,  in  our  view  of  the  case,  it  is  only  neces- 
sary to  consider  that  relating  to  the  action  of  the 
court  in  giving  to  the  jury  on  its  motion  instruction 
No.  22,  which  is  as  follows :  *  *  Some  evidence  has  been 
introduced  before  you  of  alleged  admissions  of  the 
plaintiff  wherein  it  is  claimed  that  the  plaintiff,  speak- 
ing of  his  alleged  injuries,  and  as  to  how  the  injury 
occurred,  said,  among  other  things,  that  it  was  all  his 
fault.  The  court  instructs  you  that  if  you  believe 
from  the  evidence  that  the  plaintiff  made  use  of  some 
expression  that  *it  was  all  my  fault,'  such  expression 
was  only  a  conclusion  of  the  plaintiff  and  not  the 
statement  of  a  fact  and  would  not  amount  to  an  ad- 
mission of  negligence. ' ' 

Some  witnesses  had  testified  that  shortly  after  the 

accident  which  resulted  in  the  injuries  complained  of 

appellee  stated,  *4t  was  all  my  fault."    This 

1.  admission  or  declaration  being  against  inter- 
est, and  being  related  to  a  matter  material  to 
the  issue,  was  admissible  in  evidence.    Peter- 

2.  son  v.  SUver  Peak  Min.  Co.  (1914),  37  Nev.  117, 
140  Pac.  519,  and  cases  cited.  Admissions,  when 

proved  to  have  been  made,  are  to  be  considered  and 
weighed  precisely  as  other  evidence.  The  weight  of 
such  evidence  depends  upon  its  character  and  the  cir- 
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cumstances  under  which  the  admissions  were  made, 
and  the  effect  of  such  circumstances  is  to  be  deter- 
mined by  the  jury.  17  Cyc  814.  See  also  Finch  v. 
Bergins  (1883),  89  Ind.  360;  Newman  v.  Hazelrigg 
(1884),  96  Ind.  73;  Kaufman  v.  Maier  (1892),  94  Cal. 
269,  29  Pac.  481,  18  L.  R.  A.  124.  By  the  instruction 
complained  of  the  jury  were  told  that  the  state- 

3.  ment,  if  made  by  appellee,  would  not  under  any 
circumstances  amount  to  an  admission  of  neg- 
ligence. This  was  clearly  an  invasion  of  the  province 
of  the  jury;  and,  in  view  of  the  fact  that,  as  shown 
by  the  record,  there  were  irregularities  in  the  trial  of 
the  cause  which  may  have  prejudiced  the  rights  of 
appellant,  and  since  there  was  a  sharp  conflict  in  the 
evidence,  we  cannot  say  that  the  correct  result  was 
reached,  and  that  the  error  in  the  giving  of  the  in- 
struction was  harmless. 

Appellant  has  presented  other  questions  for  our 
consideration ;  but,  inasmuch  as  they  involve  matters 
not  likely  to  arise  in  another  trial  of  the  cause,  we  do 
not  deem  it  necessary  to  consider  them  in  this  opin- 
ion. Judgment  reversed,  with  instructions  to  grant 
a  new  trial. 

Nichols,  J.,  not  participating. 


Federal  Life  Insurance  Company  t\  Maxam  et  al. 

[No.  9,327.    Filed  November  22,  1917.    Rehearing  denied  February 
26,  1918.    Transfer  denied  May  28,  1919.] 

1,  Tbial. — ConcVuHons  of  Law. — Exceptions, — Effect — By  except; 
ing  to  the  conclusions  of  law  appellant  concedes,  for  the  purposes 
of  the  exception,  that  the  facts  within  the  issues  are  fully  and 
correctly  found,    p.  277. 


MAY  TERM,  1919.  liOT 


FMeral  Life  Ins.  Go.  v,  Maxam — 70  lud.  App.  2(K>. 

2.  INSUBANCE. — Life  Insurance. — Reinsurance  Contract. — Imposing 
Conditions  on  Policyholders. — A  life  insurance  company  wliicli 
contracted  with  another  company  to  reinsure  the  latter's  policy- 
holders had  no  legal  right  to  charge  liens  against  a  policy  in  the 
other  company,  or  to  increase  the  holder's  annual  premium,  and 
such  policyholder  had  the  right  to  stand  on  his  contract  for 
insurance  as  evidenced  by  his  original  policy,    p.  277. 

3.  Insubance. — Life  Insurance. — Reinsurance. — Breach  of  Policy 
Conditions. — Rights  of  Policyholder. — Where  a  life  insurance  com- 
pany entered  into  a  contract  under  which  it  acquired  the  assets 
of  another  company  and  agreed  to  reinsure  iti?  policyholders, 
but  refused  to  carry  out  a  policy  or  to  continue  the  insurance 
in  force  unless  the  holder  of  such  policy  ratified  illegal  liens 
charged  against  it  and  paid  an  increased  amount  of  premium 
wrongfully  demanded  of  him,  such  action  was  a  breach  of  the 
reinsurance  contract  and  a  repudiation  of  the  policy  giving  the 
holder  the  right  to  elect  the  remedy  invoked  by  him  of  treating 
the  contract  as  breached  and  suing  to  recover  the  damages  sus- 
tained by  him  on  account  thereof,    p.  278. 

4.  Contracts. — Executory. — Breach. — Remedies. — "Where  one  party 
to  an  executory  contract  repudiates  it  and  refuses  longer  to  be 
bound,  the  injured  party  has  the^  right  to  elect  either  to  treat 
the  contract  as  rescinded  and  recover  upon  the  quantum  meruit 
as  far  as  he  has  performed,  where  the  contract  is  of  such  a 
nature  that  there  may  be  a  recovery  for  part  performance,  or 
to  keep  the  contract  alive  for  the  benefit  of  both  parties,  keeping 
himself  at  all  times  ready,  willing  and  able  to  perform,  and.  at 
the  time  fixed  by  the  contract  for  performance,  sue  and  recover 
according  to  the  terms  of  the  contract  on  the  theory  that  he  has 
fully  performed  and  discharged  all  the  duties  and  obligations 
imposed  upon  him,  except  as  prevented  by  the  other  party,  or  to 
treat  the  breach  or  repudiation  as  putting  an  end  to  the  con- 
tract for  all.  purposes  of  performance,  and  to  sue  at  once  to 
recover  the  damages  occasioned  by  such  repudiation,  in  which 
case  the  injured  party  is  not  bound  to  give  further  notice  to  the 
defaulting  party  of  his  election  before  bringing  suit,  nor  to  show, 
as  a  condition  precedent  to  recovery,  that  he  has  been  at  all  times 
ready,  willing  and  able  to  perform  after  the  time  when  the  other 
party  repudiated  the  contract,    p.  278. 

5.  Election  op  Remedies. — Breach  of  Contract, — Action. — Notice. — 
The  bringing  of  an  action,  or  taking  legal  steps  to  enforce  a 
contract,  amounts  to  an  election  by  the  party  not  to  rescind  on 
account  of  anything  known  to  him,  and  where  a  party  institutes 
a  suit  for  damages  for  the  breach  of  an  executory  contract,  his 
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action  is  notice  to  tlie  other  party  of  liis  election  to  treat  the 
contract  as  breaclied  and  at  an  end,  except  for  tlie  purpose  of 
ascertaining  the  resulting  damages,  and  such  election  is  con- 
clusive against  the  party  making  it.    p.  284. 

6.  Appeal. — Review. — Ruling  on  Demurrer. — Failure  to  Specify 
Defects. — Waiver. — Any  error  based  on  defects  in  a  complaint 
which  are  not  specified  in  the  memorandum  accompanying  the 
demurrer  is  waived,    p.  285. 

7.  Appeal. — Assignments  of  Error. — Causes  for  New  Trial. — At- 
tempted assignments  of  error  which,  if  proper  at  all,  deal  with 
matters  that  should  be  assigned  as  grounds  for  a  new  trial,  pre- 
sent no  questions  on  appeal,    p.  286. 

8.  New  TEiAL.—Grottnd«.— Under  the  statute  (|585  Burns  1914. 
{559  R.  S.  1881),  assignments  that  "the  decision  and  Judgment  of 
tlie  court  are  not  sustained  by  sufficient  evidence"  and  "because 
the  decision  and  Judgment  of  the  court  are  contrary  to  law," 
are  unauthorissed  and  cannot  be  recognized  as  grounds  for  a  new 
trial,    p.  286. 

9.  New  Trial. — Grounds. — Excessive  Damages. — Statute. — Appli- 
cahUitp.—Torts.—Section  585,  subd.  4,  Bums  1914,  |559  R.  S. 
1881,  authorizing  the  granting  of  a  new  trial  for  excessive  dam- 
ages, applies  only  in  cases  of  torts,    p.  286. 

10.  Action. — Ex  Contractu. — Ex  Delicto. — In  a  suit  for  damages 
for  the  breach  of  a  contract,  the  action  arises  out  of  the  agree- 
ment of  the  parties,  and  is  generally  denominated  an  action 
vx  contractu,  but  the  right  of  action  for  a  tort  arises  out  of  a 
breach  of  duty  fixed  by  Inw,  Independent  of  the  will  or  agreement 
of  the  parties,  and  is  usually  denominated  an  action  ex  delicto. 
p.  287. 

M.  New  Thiau — Grounds. — Excessive  Damages. — Breach  of  Con- 
tract.—ikn-t  ion  585,  subd.  5,  Burns  1914,  §559  R.  S.  1881,  author- 
izing a  new  trial  for  cxiressive  recovery  where  the  action  is  uikmi 
contract,  was  properly  followed  by  defendant,  in  an  action  for 
breach  of  an  insurance  contract,  in  seeking  a  new  trial  on  the 
ground  that  the  amount  of  recovery  was  erroneous  in  that  it  was 
too  large,    p.  287. 

12.  Appeal. — Review. — Merit  Fairly  Tried. — Affirmance. — ^AVhere  it 
appears  that  the  case  was  fairly  tried  and  a  correct  result 
reached,  and  that  appellant  was  deprived  of  no  substantial  right, 
the  judgment  will  be  affirmed,    p.  288. 

13.  New  TftJAU—Chrounds. Sufficiency. —An  assignment  as  ground 
for  new  trial  that  certain  enumerated  special  findings  "are  not 
nor  are  either  of  them  sustained  by  sufficient  evidence"  is  unau- 
thorized by  statute  (§585  Bums  1914,  §559  R.  S.  1881),  and  Insuffi- 
cient,   p.  289. 
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From  Posey  Circuit  Court;  Uerdis  Clements, 
Judge. 

Action  by  Sylvester  A.  Maxam  against  the  Federal 
Life  Insurance  Company  and  another.  From  a  judg- 
ment for  plaintiff,  the  defendant  named  appeals. 
Affirmed. 

C.  A.  Atkinson,  Sanford  Trippett  and  Larz  A. 
Whitcomb,  for  appellant. 
J.  Morton  McDonald,  for  appellees. 

Felt,  J. — This  is  a  suit  by  Sylvester  A.  Maxam 
against  Federal  Life  Insurance  Company  and  Mary 
A.  Maxam,  for  the  damages  alleged  to  have  been  sus- 
tained by  Sylvester  A.  Maxam,  hereinafter  referred 
to  as  appellee,  because  of  the  wrongful  cancellation 
or  lapsing  of  a  policy  of  life  insurance  issued  upon  his 
life  in  the  sum  of  $2,500,  payable  to  his  wife,  Mary  A. 
Maxam,  who  filed  an  answer  showing  an  assignment 
and  transfer  to  appellee  of  whatever  interest  she  had 
in  the  policy,  or  rights  growing  out  of  its  cancel- 
lation. 

The  complaint  was  in  one  paragraph  to  which  an 
answer  in  three  paragraphs  was  filed  by  the  insurance 
company.  The  first  was  a  general  denial,  the  second 
a  plea  of  the  six-years'  statute  of  limitations,  and  the 
third  set  up  matter  in  bar  of  the  action.  A  demurrer 
for  insufficiency  of  facts  was  sustained  to  the  third 
paragraph. 

The  case  was  tried  by  the  court  and  upon  due 
request  the  facts  were  found  specially  on  which  the 
court  stated  its  conclusions  of  law  which  were  in  favor 
of  appellee. 

Appellant's  motion  for  a  new  trial  was  overruled, 
and  judgment  rendered  on  the  conclusions  of  law  for 
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$1,035.74  and  costs.  From  this  judgment  appellant 
appealed  and  has  assigned  numerous  alleged  errors, 
including  an  assignment  that  the  court  erred  in  over- 
ruling the  demurrer  to  the  complaint,  sustaining  the 
demurrer  to  the  third  paragraph  of  answer,  and  in 
each  conclusion  of  law. 

Appellee  contends  that  neither  the  complaint  copied 
into  the  transcript,  nor  the  memoranda  accompanying 
the  demurrer,  is  suflSciently  identified  by  the  record 
to  enable  the  court  to  consider  and  pass  upon  any 
questions  depending  upon  a  consideration  of  these 
instruments. 

The  identification  is  not  free  from  doubt,  but  the 
court  is  warranted  in  treating  the  instruments  copied 
into  the  transcript  as  the  pleadings  on  which  the  case' 
was  tried,  and,  inasmuch  as  practically  the  same  ques- 
tions arise  on  the  exceptions  to  the  conclusions  of  law 
as  are  attempted  to  be  presented  in  relation  to  the 
complaint  and  answer,  we  believe  the  substantial 
rights  of  the  parties  may  be  determined  by  consider- 
ing the  questions  raised  by  the  exceptions  to  the  con- 
clusions of  law  and  the  assignments  of  errors  based 
thereon.  Bright  Nat.  Bank  v.  Hartman  (1916),  61 
Ind.  App.  440, 109  N.  E.  846,  and  cases  cited ;  Evans- 
ville  Furn.  Co.  v.  Freeman  (1915),  57  Ind.  App.  576, 
581, 105  N.  E.  258, 107  N.  E.  27 ;  Judy  v.  Jester  (1913), 
53  Ind.  App.  74,  84, 100  N.  E.  15. 

The  finding  of  facts  states  in  substance  that  appel- 
lant is  a  corporation  organized  under  the  laws  of  the 
State  of  Illinois  and  authorized  to  transact  the  busi- 
ness of  life  insurance  on  the  legal  reserve  plan ;  that 
the  Model  Life  Insurance  Company  is  a  Corporation 
organized  under  the  act  of  March  9,  1897,  Acts  1897 
p.  318,  §4739  Burns  1914,  passed  by  the  general  as- 
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sembly  of  Indiana ;  that  on  April  21,  1900,  the  Model 
Life  Insurance  Company,  hereinafter  denominated 
the  Model,  issued  to  appellee  a  life  insurance  policy 
for  $2,500,  payable  to  his  wife  Mary  A.  Maxam,  which 
called  for  an  annual  premium  of  $58.82,  and  likewise 
at  the  same  time  issued  to  him  a  co-operative  certifi- 
cate by  the  terms  of  which,  in  consideration  of  the 
rendition  of  certain  services,  he  was  to  receive  a 
stipulated  compensation  to  be  credited  upon  his  annual 
premium;  that  on  March  12,  1904,  appellant  and  the 
Model  entered  into  a  certain  written  contract,  pursu- 
ant to  §15  of  the  act  of  March  9, 1897,  Acts  1897  p.  318, 
§4753  Burns  1914,  by  which  appellant  acquired  all  the 
assets  of  the  Model  and  undertook  to  reinsure  all  the 
policyholders  of  the  Model,  including  appellee;  that 
no  written  or  printed  notice  was  mailed  to  appellee 
at  least  thirty  days  before  the  day  fixed  for  the  meet- 
ing of  the  insured  called  to  consider  the  contract  of 
transfer  or  reinsurance  aforesaid,  and  appellee  had 
no  notice  or  knowledge  of  such  meeting  prior  there- 
to; that  by  the  terms  of  the  contract  between  said 
companies  an  attempt  was  made  to  authorize  appel- 
lant to  charge  up  as  a  lien  against  each  of  the  policies 
held  by  the. Model  *'an  amount  equal  to  tlie  terminal 
reserve  which  should  have  accumulated  to  the  credit 
of  the  respective  policies"  with  stipulated  interest 
charges  thereon,  and  the  right  to  charge  against  each 
of  such  policies  an  additional  reserve  lien  annually 
from  and  after  the  date  of  such  contract  amounting 
to  the  difference  between  the  premium  theretofore 
paid  annually  by  any  of  such  policyholders  and  the 
annual  premium  rate  of  appellant  for  a  like  policy  to 
the  age  of  entry  of  such  policyholder,  to  bear  five  per 
cent,  per  annum  from  the  day  so  charged  until  paid ; 
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that  the  provisions  of  such  contract  and  those  of  the 
policy  issued  by  the  Model  to  appellee  relating  to  the 
premiums  to  be  paid  are  different  and  wholly  incon- 
sistent ;  that  appellee  was  wholly  ignorant  of  the  pro- 
\'isions  of  the  aforesaid  contract  between  said  compa- 
nies, and  did  not  become  aware  of  them  until  about 
April  1, 1910 ;  that  on  March  12, 1904,  appellant  issued 
t3  appellee  a  certain  policy  of  reinsurance  as  follows: 
(The  provisions  of  this  instrument  are  identical  with 
those  of  the  one  set  out  in  Federal  Life  Ins.  Co.  v. 
Kerr  [1910],  173  Ind.  613,  615,  616,  89  N.  E.  398,  91 
N.  E.  230,  and  will  not  be  repeated  here.) 

That  appellant  did  not  inform  appellee  of  the  pro- 
visions of  said  reinsurance  contract  in  reference  to 
liens  until  about  April  1, 1910 ;  that  appellee  made  no 
inquiry  of  appellant,  and  did  not  attempt  to  ascertain 
the  terms  and  conditions  of  the  contract  between  said 
companies,  but  could  have  obtained  full  information 
in  regard  thereto  had  he  made  request  therefor ;  that 
when  appellant  issued  to  appellee  the  aforesaid  rein- 
surance policy  for  the  purpose  of  inducing  him  to 
accept  and  retain  the  same  and  continue  to  pay  pre- 
miums thereon,  it  represented  to  appellee,  with  intent 
to  have  him  rely  thereon,  that  appellant  had  reinsured 
and  assumed  the  policies  of  the  Model,  including  that 
of  appellee,  subject  to  the  terms  of  the  aforesaid  con- 
tract, and  that  in  accordance  therewith  it  would  con- 
tinue appellee's  policy  in  force  by  his  **paying  to  it 
the  premiums  as  and  when  required  by  the  terms  of 
said  Model  policy'*;  that  appellee  relied  upon  the 
aforesaid  representations  as  true,  and  did  not  know 
the  aforesaid  contract  purported  to  authorize  the 
charging  of  the  aforesaid  liens  against  his  policy; 
that  he  relied  on  the  statements  and  representations 
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aforesaid,  and  in  pursuance  thereof  annually  paid  to 
appellant  on  or  before  the  21st  day  of  April  of  each 
year  the  sum  of  $58,82,  which  was  the  full  amount  of 
premium  due  on  the  policy  issued  him  by  the  Model ; 
that  appellant  accepted  the  same  and  still  retains  the 
amount  so  paid;  that  appellant  continually  from  the 
issuance  of  said  reinsurance  contract  up  to  April  1, 
1910,  stated  and  represented  to  appellee  and  led  him 
to  believe  that  the  full  amount  of  annual  premium  due 
from  him  on  said  policy  was  $58.82 ;  that  on  or  about 
April  1,  1910,  appellant  notified  appellee  that  the 
amount  of  his  annual  premium  on  said  policy  was 
$80.50  instead  of  $58.82,  and  that  the  same  would  be 
due  on  April  21, 1910;  that  on  March  12, 1904,  appel- 
lant, without  appellee's  knowledge  or  consent, 
charged  against  his  policy  a  reserve  lien  of  $151.30, 
and  has  annually  charged  against  the  same  five  per 
cent,  interest,  and  has  also  in  like  manner  annually 
charged  against  said  policy  a  lien  of  $21.68  and  five 
per  cent,  interest  thereon;  that  when  appellee  was, 
on  or  about  April  1,  1910,  notified  that  his  premium 
was  $80.50,  he  requested  an  explanation,  and  was  in- 
formed for  the  first  time  that  appellant  claimed  to 
hold  a  lien  against  his  policy  in  the  sum  of  $357.20 
which  would  have  to  be  paid  or  would  be  deducted, 
with  five  per  cent,  interest  per  annum  from  his  policy 
at  maturity,  and  that  to  keep  the  policy  alive  he  must 
pay  $80.50  annually ;  that  thereupon  appellee  refused 
to  pay  any  further  premiums  on  said  policy  and 
elected  to  treat  the  same  as  breached;  that  appellant 
insisted  on  its  right  to  so  charge  and  hold  said  liens 
against  his  policy,  and  refused  to  continue  the  same 
in  force  unless  he  recognized  the  existence  and  valid- 
ity of  said  liens  and  would  pay  the  increased  premium 
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of  $80.50,  and  thereupon  appellant  declared  the  afore-  , 
said  policy  of  appellee  lapsed  by  reason  of  the  fail- 
ure and  refusal  of  appellee  to  pay  said  increased  pre- 
mium on  or  before  April  21,  1910 ;  that  appellee  was 
at  that  time  fifty  years  of  age  and  in  good  health; 
that  at  that  time  the  usual  and  ordinary  rate  of  an- 
nual premiums  charged  by  reputable  life  insurance 
companies  doing  business  in  the  State  of  Indiana  *^for 
a  whole  life  participating  policy  of  life  insurance 
like  the  one  held  by  appellee  in  the  Model,''  at  age 
fifty  was  from  $113.63  to  $121.23 ;  that  at  that  time 
appellee 's  life  expectancy  was  twenty-one  years ;  that 
appellee  has  done  and  performed  all  the  things  re- 
quired of  him  by  his  policy  of  insurance,  the  co-opera- 
tive certificate,  and  by  the  policy  of  reinsurance  issued 
to  him  by  appellant ;  that  neither  of  the  policies  afore- 
said issued  to  him  had  any  cash  surrender  value  in 
April,  1910;  that  Mary  A.  Maxam,  before  the  com- 
mencement of  this  suit,  assigned  to  appellee,  in  writ- 
ing, all  her  right  and  interest  in,  to  and  under  the 
aforesaid  policies  issued  to  appellee;  that  appellant 
**has  breached  and  broken  the  policy  of  insurance  and 
policy  of  reinsurance  aforesaid,  and  appellee  has  been 
damaged  thereby  in  the  sum  of  $1,035.74. 

On  the  foregoing  finding  of  facts  the  court  stated 
conclusions  of  law^  in  substance,  as  follows:  (1)  That 
the  acts  of  appellant  in  charging  the  aforesaid  liens 
against  appellee's  contract  of  insurance  was  a  wrong- 
ful and  unlawful  violation  of  ajapellee's  rights,  and 
an  unwarranted  breach  of  the  policy  of  reinsurance 
issued  to  appellee.  (2)  That  the  act  of  appellee  in 
increasing  the  annual  premium  on  appellee's  policy 
from  $58.82  to  $80.50  was  wrongful  and  an  unlawful 
viDlatioii  of  the  reinsurance  policy  issuc^d  to  appellee. 
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(3)  That  the  rights  of  the  parties  under  the  policy 
of  reinsurance  issued  to  appellee  were  fixed  and 
measured  by  the  terms  of  the  original  policy  issued 
appellee  by  the  Model  Life  Insurance  Company,  and 
were  not  changed  by  any  contract  between  the  said 
company  and  appellant,  to  which  appellee  did  not 
assent  or  which  he  did  not  ratify.  (4)  That  the  act 
of  appellant  in  lapsing  appellee 's  policy  for  failure 
or  refusal  to  pay  the  premium  of  $80.50  demanded 
thereon,  on  or  before  April  21,  1910,  or  within  thirty 
days  thereafter,  was  wrongful  and  an  unlawful  viola- 
tion of  appellee's  rights  under  the  policy  of  reinsur- 
ance issued  to  him,  and  was  a  breach  of  his  contract 
of  insurance.  (5)  That  Mary  A.  Maxam  has  lio  right, 
title,  or  interest  in  the  aforesaid  policy.  (6)  That 
appellee  is  entitled  to  recover  from  appellant 
$1,035.74. 

The  contract  between  the  two  insurance  companies, 
the  reinsurance  policies  or  contract  issued  to  policy- 
holders of  the  Model  Life  Insurance  Company,  and 
the  rights  of  the  persons  holdixig  policies  issued  by 
that  company  and  outstanding  when  appellant  took 
over  the  business  of  the  Model,  have  been  considered 
by  the  Supreme  Court  and  by  this  court  in  several 
cases,  and  many  of  the  questions  involved  in  this  ap- 
peal are  fully  settled  by  the  decisions  in  those  cases. 
Federal  Life  Ins.  Co.  v.  Kerr,  supra;  Federal  Life 
Ins.  Co.  V.  Arnold  (1910),  46  Ind.  App.  114,  90  N.  E. 
493,  91  N.  E.'  357;  Federal  Life  Ins.  Co.  v.  Risinger 
(1910),  46  Ind.  App.  146,  91  N.  E.  533;  Federal  Life 
Ins.  Co.  v.  Petty  (1912),  177  Ind.  256,  97  N.  E.  1011; 
Federal  Life  Ins.  Co.  v.  LUlibridge  (1912),  51  Ind. 
App.  704,  98  N.'E.  1015. 

Amo'rigtftH^J^i^opositions  determined  by  the  forego- 


iJ7G  APPELLATE  COURT  OP  INDIAJ^A, 

Federal  Life  Ins.  Go.  v,  Haxam — 70  Ind.  App.  266. 

ing  decisions  which  are  applicable  to  the  case  at  bar 
are  the  following:  (1)  The  instruments  involved 
are  to  be  liberally  construed  in  behalf  of  the  insured, 
so  as  to  effectuate  the  evident  intention  of  providing 
and  securing  indemnity.  Doubts  are  to  be  solved  in 
favor  of  the  insured,  and  equivocal  or  doubtful  pro- 
visions  will  be  strictly  construed  against  the  insur- 
ance  company  on  the  theory  that  such  contracts  are 
carefully  prepared  by  such  companies  and  the  par- 
ties do  not  stand  upon  the  same  level  as  to  the  mean- 
ing and  interpretation  of  such  instruments.  (2)  The 
statute  (§4753  Burns  1914,  §15,  Acts  1897  p.  318) 
which  authorizes  the  reinsurance  contract  involved  in 
this  suit  will  be  considered  as  entering  into  and  form- 
ing a  part  of  such  contract.  (3)  That  appellant's 
liability  to  the  holder  of  a  policy  in  the  Model  Life 
Insurance  Company,  reinsured  by  it,  is  fixed  and 
measured  by  the  policy  originally  issued  to  and  held 
by  such  person  at  the  time  the  reinsurance  contract 
was  entered  into,  and  such  insurance  companies  can- 
not by  contract  between  themselves  minimize  or 
change  such  insurance,  or  increase  the  cost  thereof 
to  the  insured,  or  charge  up  against  his  policy  any 
sum  or  amount,  or  create  any  lien  against  the  same, 
unless  authorized  by  the  policy  of  insurance  issued 
by  the  Model  Life  Insurance  Company  and  held  by 
the  insured  at  such  time.  (4)  The  statute  only  au- 
thorized the  reinsurance  of  the  risks  evidenced  by  the 
original  policies  issued  by  the  Model  Life  Insurance 
Company  and  outstanding  at  the  time  the  reinsur- 
ance contract  was  executed,  and  the  rights  of  the  hold- 
ers of  such  policies  as  they  existed  at  such  time  were 
not  cut  down  or  changed  by  the  provisions  of  the 
aforesaid  contract  between  the  companies.     (5)  The 
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provisions  of  the  reinsurance  contract  which  are  in 
antagonism  with  the  rights  of  the  insured,  as  fixed 
by  the  policy  of  the  Model  Life  Insurance  Company, 
are  void  as  to  the  holder  of  such  policies. 

By  excepting  to  the  conclusions  of  law  appel- 

1.  lant  concedes  for  the  purposes  of  such  excep- 
tion that  the  facts  within  the  issues  are  fully 

and  correctly  found. 

Appellant  contends  that  the  facts  found  fail  to  show 
such  a  breach  of  the  contract  of  insurance  as  war- 
ranted appellee  in  instituting  a  suit  for  damages  for 
its  breach  or  repudiation ;  that  before  instituting  such 
suit  appellee  was  required  by  the  law  to  notify  appel- 
lant of  his  election  to  treat  the  contract  as  breached 
and  at  an  end,  except  for  the  purpose  of  maintaining 
an  action  for  damages  for  such  breach;  that  a  pre- 
requisite to  the  maintenance  of  such  suit  is  the  estab- 
lishment of  the  fact  that  appellee  was  able,  ready  and 
willing  to  carry  out  his  part  of  the  contract  and  the 
*  court  has  wholly  failed  to  find  such  fact,  which  under 
the  issues  is  a  finding  against  appellee  upon  the  issu- 
able fact  of  his  ability  and  willingness  to  pay  the  pre- 
mium due  under  his  contract. 
Under  the  decisions  rendered  by  the  Supreme  Court 
and  by  this  court,  involving  the  identical  rein- 

2.  surance  contract  and  similar  policies,  appellant 
had  no  legal  right  to  charge  liens  against  ap- 
pellee ^s  policy  or  to  increase  his  annual  premium. 

The  finding  of  facts  also  shows  that  after  appellee 
was  apprised  of  the  increase  of  his  premium  and  re- 
quired to  pay  the  same,  in  response  to  his  inquiry  for 
an  explanation,  he  was  informed  by  appellant  that  his 
policy  would  not  be  continued  in  force  unless  he  recog- 
nized and  acknowledged  the  existence  and  validity  of 
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.  • 

such  liens  and  charges  against  his  policy  and  paid  the 
increased  premium  demanded  of  him ;  that  he  refused 
to  acknowledge  the  validity  of  such  liens  and  to  pay 
the  increased  assessment,  whereupon  thereafter,  and 
before  the  bringing  of  this  suit,  appellant  declared 
appellee  *s  policy  lapsed  by  reason  of  his  failure  and 
refusal  to  pay  such  increased  premium. 

Appellee  had  the  right  to  stand  on  his  contract  for 
insurance  as  evidenced  by  his  original  policy. 

Appellant  wrongfully,  in  violation  of  its  obliga- 
tion to  carry  out  such  contract  as  it  existed  when  the 
reinsurance  contract  was  entered  intOy  refused 

3.  so  to  do,  or  to  continue  the  insurance  in  force 
unless  appellee  ratified  the  illegal  liens  charged 
against  his  policy  and  paid  the  increased  amount  of 
premium  wrongfully  demanded  of  him.  Such  action 
on  the  part  of  appellant  was  a  breach  of  the  reinsur- 
ance contract  entered  into  by  it  and  a  repudiation  of 
the  policy  held  by  appellee  which  appellant  was  bound 
to  honor.  Such  breach  and  repudiation  gave  appellee 
the  right  to  elect  the  remedy  invoked  by  him  of  treat- 
ing the  contract  as  breached  and  suing  to  recover  the 
damages  sustained  by  him  on  account  thereof. 

Where  one  party  to  an  executory  contract  repudi- 
ates it  and  refuses  longer  to  be  bound  by  it,  the 
injured  party  has  the  right  to  elect  to  pursue 

4.  either  of  several  remedies:     (1)   Where  the 
contract  is  of  such  a  nature  that  there  may  be 

a  recovery  for  part  performance,  the  injured  party 
may  treat  the  contract  as  rescinded  and  recover  upon 
the  quantum  meruit  as  far  as  he  has  performed.  (2) 
He  may  keep  the  contract  alive  for  the  benefit  of  both 
parties,  being  and  keeping  himself  at  all  times  ready, 
willing  and  able  to  perform  his  part  of  the  contract, 
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and  at  the  time  fixed  by  the  contract  for  performance, 
sue  and  recover  according  to  the  terms  of  the  con- 
tract on  the  theory  that  he  has  fully  performed  and 
discharged  all  the  duties  and  obligations  imposed 
upon  him  by  the  contract,  or  has  done  so  except  as 
prevented  by  the  other  party.  (3)  Or  h^  may  treat 
the  breach  or  repudiation  as  putting  an  end  to  the 
contract  for  all  purposes  of  performance,  and  sue  at 
once  to  recover  the  damages  occasioned  by  such  repu- 
diation or  wrongful  refusal  to  carry  out  tlie  contract 
according  to  its  terms. 

In  the  latter  instance  the  injured  party  is  not  bound 
to  give  further  notice  to  the  defaulting  party  of  such 
election  before  bringing  suit,  and  is  not  bound  to  show 
as  a  condition  precedent  to  a  recovery  that  he  had 
been  at  all  times  ready,  willing  and  able  to  perform 
his  part  of  the  contract,  after  the  time  at  which  the 
other  party  repudiated  the  contract.  If  he  was  not  in 
default  at  the  time  of  sucli  repudiation,  and  was 
adhering  to  and  honoring  the  contract  when  repudi- 
ated by  the  other  contracting  party,  he  has  discharged 
the  obligations  imposed  upon  him,  and  upon  his  elec- 
tion to  treat  the  renunciation,  whether  by  declara- 
tion or  by  acts  and  conduct,  as  a  breach  of  the  con- 
tract, the  rights  of  the  parties  are  fixed  and  the  con- 
tract is  at  an  end  except  for  the  purposes  it  may  serve 
in  such  suit  for  damages  for  its  breacli.  Anvil  Mining 
Co.  v.  Hmnhle  (1894),  153  U.  S.  540,  14  Sup.  Ct.  876, 
38  L.  Ed.  814;  Roehm  v.  Horst  (1900),  178  U.  S.  1,  20 
Sup.  Ct.  780,  44  L.  Ed.  953,  957 ;  Lake  Shore,  etc.,  R. 
Co.  V.  Richards  (1894),  152  111.  59,  38  N.  E.  773,  30 
L.  R.  A,  33,  and  notes;  Bond  v.  Carpenter  (1887),  15 
B.  I.  440,  441,  8  Atl.  539 ;  People,  etc.  v.  Empire,  etc., 
Ins.  Co.  (1883),  92  N.  Y.  105;  Mutual  Reserve,  etc.. 
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Assn.  V.  Taylor  (1901),  99  Va.  208,  37  S.  E.  854;  Port 
V.  Iowa  Legion,  etc.  (1910),  146  Iowa  183,  123  K  W. 
224;  Supreme  Council,  etc.  v.  Black  (1903),  123  Fed. 
650,  59  C.  C.  A.  414;  O^Neill  v.  Supreme  Council,  etc. 
(1904),  70  N.  J.  Law  410, 57  Atl.  463, 1  Ann.  Gas.  422 ; 
Strause  v.  Insurance  Co.  (1900),  126  N.  C.  223,  35 
S.  E.  471,  54  L.  E.  A.  605;  Indiana  Life  Endowment 
Co.  V.  Carnithan  (1916),  62  Ind.  App.  566,  109  N.  E. 
851,  854,  and  cases  cited;  Phoenix,  etc.,  Ins.  Co.  v. 
Hinesley  (1881),  75  Ind.  1, 12;  Willcuts  v.  Northwest- 
em,  etc.,  Ins.  Co.  (1882),  81  Ind.  300,  312;  Wagner  v. 
Supreme  Lodge,  etc.  (1917),  64  Ind.  App.  510,  116 
N.  E.  91,  96,  and  cases  cited. 

In  United  States  v.  Behan  (1884),  110  U.  S.  338; 
4  Sup.  Ct.  81, 28  L.  Ed.  168,  the  Supreme  Court  of  the 
United  States,  in  distinguishing  between  suits  upon 
contract  or  upon  the  quantum  meruit  where  one  party 
had  put  an  end  to  the  contract,  and  actions  for  dam- 
ages occasioned  by  the  breach  or  repudiation  of  an 
executory  contract,  said :  **But  surely,  the  wilful  and 
wrongful  putting  an  end  to  a  contract,  and  prevent- 
ing the  other  party  from  carrying  it  out,  is  itself  a 
breach  of  the  contract  for  which  an  action  will  lie  for 
the  recovery  of  all  damage  which  the  injured  party 
has  sustained.'' 

In  Roehm  v.  Horst,  supra,  the  Supreme  Court  of  the 
United  States  quoted  with  approval  from  an  English 
decision  the  following:  **0n  the  other  hand,  the 
promisee  may,  if  he  thinks  proper,  treat  the  repudia- 
tion of  the  other  party  as  a  wrongful  putting  an  end 
to  the  contract,  and  may  at  once  bring  his  action  as 
on  a  breach  of  it ;  *  *  *  It  would  seem  on  prin- 
ciple that  the  declaration  of  such  intention  by  the 
promisor  is  not  in  itself  and  unless  acted  on  by  the 
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promisee  a  breach  of  the  contract;  and  that  it  only 
becomes  a  breach  when  it  is  converted  by  force  of 
what  follows  it  into  a  wrongful  renunciation  of  the 
contract.  Its  real  operation  appears  to  be  to  give  the 
promisee  the  right  of  electing  either  to  treat  the 
declaration  as  hrutum  ftdmen,  and  holding  fast  to  the 
contract,  to  wait  till  the  time  for  its  performance  has 
arrived,  or  to  act  upon  it,  and  treat  it  as  a  final  asser- 
tion by  the  promisor  that  he  is  no  longer  bound  by  the 
contract,  and  a  wrongful  renunciation  of  the  con- 
tractual relation  into  which  he  has  entered.  But  such 
declaration  only  becomes  a  wrongful  act  if  the  prom- 
isee elects  to  treat  it  as  such.  If  he  does  so  elect,  it 
becomes  a  breach  of  contract,  and  he  can  recover 
upon  it  as  such.     *     *     * 

**  *But  he  had  the  right  to  elect  to  treat  the  contract 
as  absolutely  and  finally  broken  by  the  defendant ;  to 
maintain  this  action,  once  for  all,  as  for  a  total  breach 
of  the  entire  contract. »     •     *     • 

**  *It  seems  to  me  that  it  is  the  better  rule  ta  hold 
that  the  party  who  has  refused  to  perform  his  con- 
tract is  liable  at  once  to  an  action,  and  that  whatever 
arises  afterwards,  or  may  arise  in  consequence  of 
the  time  not  having  come  or  not  having  expired, 
should  be  considered  in  estimating  the  damages/  '' 

In  the  case  of  Lake  Shore,  etc.,  R.  Co.  v.  Richards, 
supra,  the  subject  under  consideration  was  treated  in 
an  exhaustive  opinion  which  reviews  many  of  the 
decided  cases  in  England  and  America.  Lawyers' 
Beports  Annotated  gives  extensive  notes  and  cites 
numerous  decisions  bearing  on  the  general  subject. 

In  the  course  of  the  opinion  the  court  said:  **It 
is  well  settled  that  where  one  party  repudiates  the 
contract  and  refuses  longer  to  be  bound  by  it,  the 
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injured  party  has  an  election  to  pursue  cither  of  three 
remedies:  He  may  treat  the  contract  as  rescinded, 
and  recover  upon  quantum  meruit  so  far  as  he  has 
performed ;  or  he  may  keep  the  contract  alive  for  the 
benefit  of  both  parties,  being  at  all  times  himself 
ready  and  able  to  perform,  and  at  the  end  of  the 
time  specified  in  the  contract  for  performance,  sue 
and  recover,  under  the  contract ;  or  he  may  treat  the 
repudiation  as  putting  an  end  to  the  contract  for  all 
purposes  of  performance,  and  sue  for  the  profits  he 
would  have  realized  if  he  had  not  been  prevented  from 
performing.  In  the  latter  case  the  contract  would  be 
continued  in  force  for  that  purpose.  Where,  how- 
ever, the  injured  party  elects  to  keep  the  contract  in 
force  for  the  purpose  of  recovering  future  profits, 
treating  the  contract  as  repudiated  by  the  other  party, 
in  order  to  such  recovery  the  plaintiff  must  allege 
and  prove  performance  upon  his  part,  or  a  legal 
excuse  for  nonperformance.  ^ ' 

In  the  same  opinion  the  court  also  said :  *  *  Without 
further  quotation  from  cases,  it  seems  clear,  both 
upon  principle  and  by  authority,  that  where  one  party 
to  an  executory  contract  refuses  to  treat  it  as  sub- 
sisting and  binding  upon  him,  or  by  his  acts  and  con- 
duct shows  that  he  has  renounced  it  and  no  longer 
considers  himself  bound  by  it,  there  is,  in  legal  effect, 
a  prevention  of  performance  by  the  other  party,  and 
it  can  make  no  difference  whether  the  contract  had 
been  partially  performed  or  the  time  for  performance 
has  not  yet  arrived;  nor  is  it  important  whether  the 
renunciation  be  by  declaration  of  the  party  that  he 
will  be  no  longer  bound,  or  by  acts  and  conduct  which 
clearly  evince  that  that  determination  has  been 
reached  and  is  being  acted  upon.     *     *     • 
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**Upon  the  election  to  treat  the  renunciation, 
whether  by  declaration  or  by  acts  and  conduct,  as  a 
breach  of  the  contract,  the  rights  of  the  parties  are 
to  be  regarded  as  then  culminating,  and  the  con- 
tractual relation  ceases  to  exist,  except  for  the  pur- 
pose of  maintaining  the  action  for  the  recovery  of 
damages. ' ' 

In  the  case  of  Anvil  Mining  Co.  v.  Humble,  supra, 
the  court  said:  '* Generally  speaking,  it  is  true  that 
when  a  contract  is  not  performed  the  party  who  is 
guilty  of  the  first  breach  is  the  one  upon  whom  rests 
all  the  liability  for  the  nonperformance.  A  party  who 
engages  to  do  work  has  a  right  to  proceed  free  from 
any  let  or  hindrance  of  the  other  party,  and  if  such 
other  party  interferes,  hinders,  and  prevents  the 
doing  of  the  work  to  such  an  extent  as  to  render  its 
performance  diflBcult  and  largely  diminish  the  profits, 
the  first  may  treat  the  contract  as  broken,  and  is  not 
bound  to  proceed  under  the  added  burdens  and  in- 
creased expense.  It  may  stop  and  sue  for  the  dam- 
ages which  it  has  sustained  by  reason  of  the  non- 
performance which  the  other  has  caused." 

In  Bond  v.  Carpenter,  supra,  the  court  considered 
a  case  for  damages  for  breach  of  an  executory  con- 
tract, involving  the  question  of  the  plaintiff's  readi- 
ness and  willingness  to  perform  after  breach  of  the 
defendant,  and  said:  **We  think,  if  this  was  so,  that 
the  plaintiff  was  entitled  to  treat  the  contract  as 
terminated  by  the  defendant,  and  if  it  was  wrongfully 
terminated  that  he  was  entitled  to  recover  for  the 
breach  thereof,  without  showing  that  he  continued  to 
be  ready  and  willing  to  perform  his  part  after  such 
termination.  The  defendant's  request  to  the  court  to, 
charge  that  it  was  incumbent  on  the  plaintiff  to  show 
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that  he  was  ready  and  willing  *at  all  times,*  mean- 
ing as  we  understand  that  he  was  ready  and  willing 
continuously  to  the  end  of  the  year  for  which  the  con- 
tract was  to  run,  was  therefore  rightly  refused. ' ' 

The  act  of  bringing  an  action,  or  taking  legal  steps 

to  enforce  a  contract,  amounts  to  an  election  by  the 

party  not  to*  rescind  it  on  account  of  anything 

5.  known  to  him,  and  where  a  party  institutes  a 
suit  for  damages  for  the  breach  of  an  execu- 
tory contract,  his  action  in  so  doing  is  notice  to  the 
other  party  of  his  election  to  treat  the  contract  as 
breached  and  at  an  end  except  for  the  purposes  of 
ascertaining  the  damages  occasioned  by  such  breach. 
An  election  so  made  is  conclusive  against  the  party 
making  it.  3  Elliott,  Contracts  §2026 ;  Cole  v.  Smith 
(1899),  26  Colo.  506,  58  Pac.  1086,  1087;  Conrow  v. 
Little  (1889),  115  N.  Y.  387,  393,  22  N.  E.  346,  5 
L.  E.  A.  693;  Graves  v.  White  (1882),  87  X.  Y.  463, 
465, 

It  follows  from  the  foregoing  that  the  court  did  not 
err  in  its  conclusions  of  law. 

While  we  have  not  considered  the  case  from  the 
standpoint  of  the  complaint,  our  examination  of  the 
briefs  convinces  us  that  the  points  relied  on,  if  duly 
presented,  fail  to  show  reversible  error  under  the 
law  as  above  stated  and  the  decisions  cited.  This  is 
also  true  for  another  reason  as  applied  to  two  of 
the  principal  points  in  appellant's  contention,  viz.: 
(1)  That  appellee  failed  to  notify  appellant  of  his 
election  to  treat  the  contract  as  breached,  and  of  his 
intention  to  seek  to  recover  the  damages  caused  by 
such  breach;  (2)  that  it  does  not  appear  either  in  the 
complaint  or  finding  that  appellee  was  ready,  willing 
and  able  to  pay  the  premium  due  under  his  original 
policy. 
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Assuming,  without  deciding,  that  the   complaint 

and  memoranda  accompanying  appellant's  demurrer 

thereto  are  duly  identified,  we  nevertheless 

6.  find  an  entire  absence  from  such  memoranda 
of  any  point  challenging  the  sufficiency  of  the 
complaint  for  either  of  the  foregoing  reasons.  By 
such  failure  appellant  waived  any  error  based  thereon 
either  as  to  the  sufficiency  of  the  complaint  or  in  any 
of  the  subsequent  proceedings  of  the  trial.  Cificin- 
nati,  etc.,  R.  Co.  v.  Gross  (1917),  186  Ind.  471,  114 
N.  E.  962;  Dunham  y.  Jones  (1915),  184  Ind.  46,  48, 
110  N.  E.  203;  Hedekin  Land,  etc.,  Co.  v.  Campbell 
(1916),  184  Ind.  643, 112  N.  E.  97. 

The  views  of  appellant  seem  to  result  from  its  fail- 
ure to  accept  the  law  as  announced  in  former  deci- 
sions dealing  with  the  same  reinsurance  contract,  and 
questions  analogous  to  most  of  those  presented  by 
this  appeal,  and  also  by  a  failure  to  distinguish  be- 
tween the  law  applicable  to  a  suit  for  damages  for 
the  breach  of  an  executory  contract  like  the  one  at 
bar,  and  those  t^hich  seek  a  recovery  upon  the  con- 
tract, or  some  theory  other  than  that  of  damages 
for  a  wrongful  breach  or  repudiation  of  such  con- 
tract. 

The  propositions  above  announced  also  show  that 
the  court  did  not  err  in  sustaining  the  demurrer  to 
the  third  paragraph  of  answer,  which  set  up  the  de- 
tails of  the  transactions  and  the  reinsurance  con- 
tract, and  sought  to  show  that  appellee  was  bound  by 
all  of  its  provisions  and  that  the  lieiis  charged  against 
his  policy  and  the  increase  in  his  premium  were  bind- 
ing on  him,  and  that  his  failure  to  pay  such  premium 
is  a  bar  to  his  recovery  in  this  suit.  Wagner  v.  Sur- 
preme  Lodge,  etc.,  supra;  Willcuts  v.  Northwestern, 
etc.,  Ins.  Co.,  supra. 
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Several  attempted  assignments  of  error  pre- 

7.  sent  no  question,  because,  if  proper  at  all,  they 
deal  with  matter  that  should  be  assigned  as 

grounds  for  a  new  trial. 

There  is  an  attempt  in  the  motion  for  a  new  trial 
to  challenge  the  sufficiency  of  the  evidence  and  to 
assert  that  the  decision  is  contrary  to  law. 

A  new  trial  was  asked  for  the. alleged  reason  that 
*'the  decision  and  judgment  of  the  court  are  not  sus- 
tained by  sufficient  evidence,"  and  ''because 

8.  the  decision  and  judgment  of  the  court  are  con- 
trary to  law."  Under  our  statute,  as  inter- 
preted by  numerous  decisions,  such  assignments  are 
unauthorized  and  cannot  be '.recognized  as  grounds 
for  a  new  trial.  Bradford'v,  Wegg  (1914),  56  Ind. 
App.  39,  102  N.  E.  845,  and  cases  cited ;  Hall  v.  Mc- 
Donald (1908),  171  Ind.  9,  18,  85  N.  E.  707. 

Appellant  stated  as  one  of  the  grounds  of  its  mo- 
tion for  a  new  trial  that  *'the  assessment  of  the 
amount  of  the  recovery  is  erroneous  in  this,  that  said 
amount  of  recovery  is  too  large." 

Appellee  contends  that  no  question  is  presented  as 
to  the  amount  of  the  judgment,  and  that  in  any  event 
it  cannot  be  disturbed  on  ai)peal  because  there  is 
evidence  tending  to  sustain  the  amount  of  damages 
found  to  be  due  appellee. 

The  fourth  subdivision  of  §585  Burns  1914,  §559 

R.  S.  1881,  authorizes  the  granting  of  a  new  trial  for 

** excessive  damages,"  but  by  numerous  deci- 

9.  sions  it  applies  only  in  cases  of  torts.    Lake 
Erie,  etc.,  R.  Co,  v.  Acres  (1886),  108  Ind.  548, 

550,  9  N.  E.  453 ;  McCormick,  etc,  MacJw  Co.  v.  Gray 
(1888),  114  Ind.  340,  345, 16  N.  E.  787 ;  City  of  Indian- 
apoUs  V.  Woessner  (1913),  54  Ind.  App.  552,  557,  103 
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N.  E.  368;  Conner  v.  Andreivs  Land,  etc.,  Co.  (1904), 
162  Ind.  338,  350,  70  N.  E.  376. 

In  a  certain  sense  a  wrong  is  involved  in  every 
breach  of  a  contract.  But  such  wrong  may  be  dis- 
tinguished from  the  wrong  which  constitutes  a  tort. 

In  a  suit  for  damages  for  the  breach  of  a  contract, 

the  action  arises  out  of  the  agreement  of  the  parties, 

and  is  generally  denominated  an  action  ex  con- 

10.  tractu,  whereas  the  right  of  action  for  a  tort 
arises  out  of  a  breach  of  duty  fixed  by  law,  is 

independent  of  the  will  or  agreement  of  the  parties, 
and  is  usually  denominated  an  action  ex  delicto.  Pol- 
lock, Torts  (10th  ed.)  3;  28  Am.  and  Eng.  Ency. 
Law  255;  38  Cyc  426-429;  Nevin  v.  Pidlman  Palace 
Car  Co.  (1883),  106  111.  222,  46  Am.  Eep.  688;  Galves- 
ton, etc.,  R.  Co.  v.  Hennegan  (1903),  33  Tex.  Civ.  App. 
319,  76  S.  W.  452;  Central  R.,  etc.,  Co.  v,  Roberts 
(1893),  91  Ga.  513, 18  S.  E.  315. 

The  case  at  bar  is  founded  on  the  breach  of  a  con- 
tract and  not  upon  the  violation  of  any  duty  imposed 
by  law  independent  of  the  contractual  relations  of  the 
parties.  It  is  an  action  ex  contractu,  though  not  a 
suit  upon  the  contract  as  in  cases  where  a  recovery  is 
sought  according  to  the  terms  of  the  contract. 

The  fifth  subdivision  of  §585,  supra,  was  properly 

followed  by  appellant  in  seeking  a  new  trial  on  the 

ground  that  the  amount  of  the  recovery  was 

11.  erroneous,  being  too  large.     American  Quar- 
ries Co.  v.  Lay  (1906),  37  Ind,  App,  386,  391, 

73  N.  E.  608 ;  Boggs  v.  Toney  (1912) ,  50  Ind.  App.  289, 
290,  98  N.  E.  306,  and  cases  cited;  Srhith  v.  Barber 
(1899),  153  Ind.  322,  332,  53  N.  E.  1014;  Lake  Erie, 
etc.,  R.  Co.  V.  Acres,  supra;  Conner  v.  Andrews  Land, 
etc.,  Co.,  supra;  Broivn  v.  Guyer  (1917),  64  Ind.  App. 
356, 115  N.  E.  947,  948. 
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The  finding  of  facts  states  in  substance  that  appel- 
lee was  damaged  in  the  sum  of  $1,035.74  by  the  wrong- 
ful breach  of  his  contract  of  insurance,  or  the  laps- 
ing of  his  policy  for  failure  to  acknowledge  the  valid- 
ity of  the  liens  charged  against  the  same,  and  for 
failure  to  pay  the  unauthorized  premium  demanded 
of  him  as  the  only  condition  under  which  his  insur- 
ance would  be  continued. 

The  facts  bring  the  case  within  the  rule  applicable 
for  the  measure  of  damages  in  such  cases. 

There  is  evidence  tending  to  sustain  the  finding  and 
the  amount  is  not  shown  to  be  so  large  as  to  warrant 
the  reversal  of  the  judgment  on  that  account.  Blair 
V.  Blair  (1892),  131  Ind.  194,  30  N.  E.  1076;  Conner  v. 
Andrews  Landy  etc.,  Co.,  supra;  Mutual  Reserve^  etc, 
Assn.  Y.  Ferrenhach  (1906),  144  Fed.  342,  75  C.  C.  A. 
304,  309,  7  L.  R.  A.  (N.  S.)  1163;  Keyser  v.  Mutual 
Reserve,  etc.,  Assn.  (1901),  70  N.  Y.  Supp.  32;  Ebert 
V.  Mutual  Reserve,  etc.,  Assn.  (1900),  81  Minn.  116,  83 
N.  W.  506,  509,  510,  834,  84  N.  W.  457 ;  Merrick  v. 
Northwestern,  etc.,  Ins.  Co.  (1905),  124  Wis.  221,  102 
N.  W.  593,  595, 109  Am.  St.  931. 

Our  examination  of  the  whole  record  and  the  sev- 
eral cases  dealing  with  the  same  reinsurance  contiact 
convinces  us  that  the  case  was  fairly  tried  and 

12.  a  correct  result  reached.  Appellant  was  de- 
prived of  no  substantial  right,  and  no  inter- 
vening error  is  pointed  out  which  was  harmful  to 
appellant  or  would  justify  a  reversal  of  the  judgment. 
§§407,  700  Bums  1914,  §§398,  658  R.  S.  1881 ;  First 
Nat.  Bank  v.  Ransford  (1914),  55  Ind.  App.  663,  669, 
104  N.  E.  604,  and  cases  cited. 

Judgment  affirmed. 
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Hottel,  C.  J.,  Ibach,  P.  J.,  Dausman,  Caldwell  and 
Batman,  JJ.,  concur. 

On  Petition  fob  Beheabino. 

Felt,  J. — ^Appellant's  learned  counsel  insist  that 
the  court  erred  in  the  original  opinion  in  failing  to 
consider  the  tenth  ground  of  its  motion  for  a  new 
trial,  which  alleges  that  certain  enumerated  special 
findings  *  *  are  not  nor  are  either  of  them  sustained  by 
suflScient  evidence/' 

Such  assignment  of  causes  for  a  new  trial  is  unau- 
thorized by  our  statute  and  has  been  held  insuflScient. 
Scott  V.  Collier  (1906),  166  Ind.  644,  647,  648, 

13.  78  N.  E.  184 ;  Sievers  v.  Peters  Box,  etc.,  Co. 
(1898),  151  Ind.  642,  656,  50  N.  E.  877,  52  N.  E. 
399;  Vandalia  Cod  Co.  v.  Price  (1912),  178  Ind.  546, 
559,  97  N.  E.  429;  Smith  v.  McDonald  (1912),  49  Ind. 
App.  464,  465,  97  N.  E.  556;  Hamrick  v.  Hoover 
(1908),  41  Ind.  App.  411,  415,  84  N.  E.  28;  Major  v. 
Miller  (1905),  165  Ind.  275, 278, 75  N.  E.  159. 

On  re-examination  of  the  briefs  we  find  that  aU 
material  questions  duly  presented  were  considered 
and  decided.  We  are  content  with  the  decision,  and 
the  petition  for  a  rehearing  is  overruled. 


City  of  New  Albany  v.  Kiefeb. 

[No.  9316.    Filed  May  29,  1919.] 

1.  Municipal  Cobpobations. — Street  and  Sidewalks. — Duty  to  Re- 
pair.— It  is  the  duty  of  a  city  to  keep  its  streets  and  sidewalks 
in  reasonable  repair  and  free  from  dangerous  defects  to  the  full 
width  thereof,    p.  292. 

2.  Municipal  Cobpobations. — Defective  Sidetcalks. — Injuries  to 
Pedestrians, — Liahility. — Although  a  city  is  not  an  Insurer  of  the 
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safety  of  its  streets  and  sidewalks,  it  is  required  to  keep  them 
in  reasonably  safe  condition  for  traveling,  and  failing  so  to  do, 
it  is  liable  to  a  pedestrian,  exercising  reasonable  care,  who  is 
injured  because  of  defects  therein,  p.  292. 
3.  Appeal. — Matters  Reviewable. — Ruling  on  Motiwi  for  New  Trial. 
— Briefs. — Failure  to  Set  Out  Motion. — Error,  if  any,  in  overrul- 
ing the  motion  for  new  trial  is  waived,  where  neither  the  motion 
nor  its  substance  is  set  out  in  appellant's  brief,    p.  293. 

From  Clark  Circuit  Court;  James  W.  Fortune, 
Judge. 

Action  by  Lena  Kiefer  against  the  city  of  New 
Albany.  From  a  judgment  for  plaintiff,  the  defend- 
ant appeals.    Affirmed. 

Jewett,  Bvlleit  <&  Jewett,  for  appellant. 
Evan   B.    Stotsenburg,   John   H.    Weathers   and 
George  C.  Kopp,  for  appellee. 

Nichols,  P.  J. — The  appellee,  while  traveling  on  one 
of  the  public  sidewalks  in  the  city  of  New  Albany, 
sustained  injuries  by  reason  of  the  defective  condi- 
tion of  the  said  sidewalk,  and  this  action  is  for  dam- 
ages for  the  injury  received.  The  complaint  was  in 
one  paragraph,  to  which  the  appellant  filed  its  demur- 
rer with  memoranda,  which  demurrer  was  overruled 
by  the  court,  to  which  ruling  the  appellant  excepted. 
The  case  was  put  at  issue  on  a  general  denial  and 
submitted  to  a  jury  for  trial,  which  returned  a  ver- 
dict for  $1,100  in  favor  of  the  appellee,  $300  of  which 
verdict  was  remitted  by  the  appellee.  Appellant  filed 
its  motion  for  a  new  trial,  which  was  overruled  and 
it  now  prosecutes  this  appeal. 

The  errors  relied  upon  for  reversal  are :  (1)  Over- 
ruling of  appellant's  demurrer  to  the  complaint;  (2) 
overruling  of  appellant's  motion  for  a  new  trial  as 
the  verdict  of  the  jury  was  not  sustained  by  sufficient 
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evidence;  (3)  the  damages  assessed  by  the  jury  were 
excessive,  and  the.  court  erred  in  overruling  appel- 
lant 's  motion  for  a  new  trial  for  that  reason. 

The  complaint  avers:  That  the  injury  occurred 
upon  Spring  street  in  said  city,  which  was  a  public 
street  with  sidewalks  about  ten  feet  wide  upon  either 
side  for  the  use  of  foot  passengers ;  that  at  the  place 
of  the  accident  involved  the  sidewalk  was  made  of 
brick;  that  on  August  13, 1914,  the  appellant  carelessly 
and  negligently  suffered  and  permitted  the  sidewalk 
on  the  north  side  of  said  street  to  bef  defective  and 
out  of  repair ;  that  the  bricks  constituting  the  pave- 
ment were  out  of  place  and  loose  and  liable  to  and 
would  turn  under  the  foot  if  stepped  upon,  and  that 
such  bricks  were  a  dangerous  obstruction  to  pedes- 
trians using  said  sidewalk,  and  that  they  were  liable 
to  be  thrown  thereby.  Appellee  says  that  appellant 
negligently  and  carelessly  maintained  the  said  side- 
walk in  an  unsafe  and  dangerous  condition,  by  main- 
taining and  permitting  the  bricks  thereof  to  be  out  of 
place  and  loose  where  the  public  used  the  same  to 
travel  upon,  without  maintaining  or  keeping  any 
guard  or  signal  of  the  existence  of  the  same  to  notify 
or  warn  the  public  of  the  location;  that  such  unsafe 
condition  had  existed  for  more  than  six  months  prior 
to  the  date  of  the  injury,  and  that  appellant,  its  oflS- 
cers  and  agents  well  knew  of  the  existence  of  such 
dangerous  and  unsafe  conditions  as  aforesaid  long 
before  the  injury  to  appellee,  or  by  the  exercise  of 
ordinary  care  said  appellant,  its  officers,  or  agents 
could  have  known  of  the  same  in  time  to  have  repaired 
it  or  to  have  notified  appellee  of  its  unsafe  condition ; 
but  appellee  says  that  she  had  no  knowledge  what- 
ever of  said  dangerous  and  unsafe  condition  of  said 
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sidewalk.  Appellee  says  that  she  was  on  August  13, 
1914,  lawfully  using  said  sidewalk,  and  while  using 
due  care  she  stepped  upon  one  of  said  loose  bricks 
where  others  were  out  of  place,  and,  by  reason  of  the 
carelessness  and  negligence  of  the  appellant  in  main- 
taining such  sidewalks  with  bricks  out  of  place  and 
loose,  her  foot  turned  and  she  was  thrown  down  upon 
the  hard  sidewalk,  thereby  spraining,  injuring,  strain- 
ing and  lacerating  the  tendons,  muscles  and  ligaments 
of  the  right  foot,  right  leg  and  ankle,  whereby  she 
was  caused  to  suffer,  still  suffers  and  will  continue 
to  suffer  great  bodily  pain  and  mental  anguish,  and 
has  been  permanently  injured  and  cripplod,  all  to  her 
damage  in  the  sum  of  $3,500. 

In  discussing  its  demurrer,  appellant  says  that  the 
complaint  failed  to  show  that  the  appellee  was  re- 
quired to  use  that  part  of  the  sidewalk  over  which 
she  was  walking  when  injured,  and  that  it  does  not 
appear  that  a  safe  way  had  not  been  provided  by  the 
appellant  on  said  sidewalk  over  which  "the  appellee 
might  have  traveled  at  the  time  of  the  alleged  injury. 
We  do  not  understand  it  to  be  the  law  that,  imless  the 
appellee  was  required  to  use  the  public  way,  she  would 
be  precluded  from  a  recovery  for  the  injuries  suffered 
bv  reason  of  such  use.  It  is  the  duty  of  the  city  to 
keep  its  streets  and  sidewalks  in  reasonable 

1.  repair  and  free  from  dangerous  defects  to  the 
full  width  thereof.  City  of  Decatur  v.  Stoops 
(1899),  21  Ind.  App.  397,  52  N.  E.  623 ;  Town  of 

2.  Odon  V.  Dobbs  (1900),  25  Ind.  App.  522,  58 
N.  E.  562.   It  is  true,  as  contended  by  appellant, 

that  the  city  of  New  Albany  did  nat  insure  the  appel- 
lee against  injury,  but,  while  it  is  true  that  such  city 
is  not  an  insurer  of  the  safety  of  its  streets  and  side- 
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walks,  yet  it  was  required  to  keep  them  in  a  reason- 
ably safe  condition  for  traveling,  and,  failing  so  to  do, 
it  was  liable  to  a  pedestrian  passing  over  them  if, 
while  such  pedestrian  was  exercising  reasonable  care, 
he  was  injured  because  of  the  defects  therein.  Town 
of  Gosport  V.  Evans  (1887),  112  Ind.  133, 13  N.  E,  256, 
2  Am.  St.  164;  Higert  v.  City  of  Greencastle  (1873), 
43  Ind.  574.  We  hold  that  the  complaint  was  sufficient 
against  demurrer,  and  that  the  demurrer  was  prop- 
erly overruled. 

The  appellant  in  its  brief  fails  to  set  out  either  the 

motion  for  a  new  trial  or  its  substance,  and,  failing 

so  to  do,  it  has  waived  any  errors  that  may 

3.  have  been  committed  by  the  trial  court  in  over- 
ruling it.  Tongret  v.  Carlin  (1905),  165  Ind. 
489,  75  N.  E.  887;  Scott  v.  State  (1911),  176  Ind.  382, 
96  N.  E.  125;  Lee  v.  State  (1912),  177  Ind.  232,  97 
N.  E.  785;  Harrold  v.  WJiistler  (1916),  60  Ind.  App. 
504,  111  N.  E.  79.  Even  if  the  second  and  third  assign- 
ments of  error  presented  any  question  as  to  the  rul- 
ing of  the  court  upon  the  motion  for  a  new  trial,  we 
have  examined  the  evidence  in  this  case  and  hold  that 
it  was  sufficient  to  sustain  a  verdict  {City  of  Valpa- 
raiso V.  Schwerdt  [1907],  40  Ind.  App.  608,  82  N.  E. 
923),  and  that  the  damages  assessed  by  the  jury, 
deducting  the  remittitur,  were  not  excessive. 

Judgment  is  affirmed. 
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Spenceb  Commercial  Club  v.  Bartmess  et  al. 

[No.  9.888.    Filed  May  29,  1919.] 

1.  Bankruptcy. — Claims. — Allotcance. — Effect. — The  action  of  a 
referee  in  bankruptcy  in  the  allowance  of  a  claim  Is  res  ad  judicata 
as  to  all  who  have  been  made  parties  to  the  proceedings  in  the 
bankruptcy  court    p.  302. 

2.  Bankruptcy. — BankrupVs  Estate,  —  Custody. — Jurisdiction  of 
Court. — Determination  of  Claims. — Upon  the  filing  of  a  petition 
in  bankruptcy  followed  by  an  adjudication,  all  property  in  the 
possession  of  the  bankrupt  of  which  he  claims  ownership  passe? 
at  once  into  the  custody  of  the  court  of  bankruptcy,  and  becomes 
subject  to  its  Jurisdiction  to  determine  all  adverse  or  conflicting 
claims  thereto,  whether  of  title  or  liens,    p.  302. 

3.  EsTOPPFL. — Estoppel  hy  Conduct. — Failure  to  Assert  Title  to 
Land. — Where  a  commercial  club  had  its  president  convey  land 
knowing  that  he  had  previously  conveyed  it  to  a  trustee,  and  for 
more  than  two  years  after  grantee's  bankruptcy  failed  to  assert 
any  claim  to  the  property,  though  the  bankruptcy  court  had 
adjudged  valid  a  mortgage  given  by  the  grantee,  the  club  was 
estopped  from  thereafter  claiming  the  property  as  against  the 
mortgagee,    pp.  303,  304. 

4.  Estoppel. — Estoppel  hy  Words  or  Conduct. — When  a  person  by 
his  words  or  conduct  causes  another  to  believe  the  existence  of 
a  certain  state  of  things,  and  induces  him  to  act  on  that  belief 
so  as  to  alter  his  own  position,  the  former  is  precluded  from 
averring  a  different  state  of  things  as  existing,    p.  303. 

5.  Estoppel. — Estoppel  by  Deed: — Interest  Conveyed. — ^Where  the 
president  of  defendant  commercial  club,  in  his  capacity  as  trustee 
of  an  insolvent  company,  transferred  the  company's  real  estate 
to  another  under  an  agreement  that  if  plaintiff  fulfilled  a  certain 
contract  the  land  should  be  deeded  to  him,  and  if  he  failed  it 
should  be  conveyed  to  the  club,  and  subsequently,  after  certain 
changes  were  made  in  the  contract,  the  directors  of  the  club 
ordered  a  deed  prepared  conveying  the  property  to  plaintiff  and 
had  it  executed  by  its  president  as  such  trustee,  although  unknown 
to  plaintiff,  he  had  filed  his  final  report  and  been  discharged,  such 
deed  was  sufiicient  to  pass  to  grantee  whatever  equitable  interest 
the  club  had  in  the  land,  notwithstanding  the  conveyance  was 
ineffectual  to  carry  the  legal  title,    p.  303. 

6.  Estoppel. — Estoppel  hy  Deed. — ^The  owner  of  real  estate  attest- 
ing a  deed  made  by  a  person  having  no  title,  if  such  owner  knows 
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the  contcuts  of  the  deed,  will  by  attesting  it  be  estopped  from 
setting  up  his  own  title  against  the  grantee  and  liis  privies, 
p.  904. 

From  Owen  Circuit  Court ;  Robert  W.  Miers,  Judge. 

Action  by  Ulysses  S.  Bartmess  against  the  Spencer 
Commercial  Club,  which  cross-complained,  bringing 
in  as  defendants  May  Bartmess  and  others.  From  a 
judgment  in  favor  of  May  Bartmess,  the  defendant 
appeals.    Affirmed. 

Homer  Elliott  and  Inman  H.  Fowler,  for  appellant. 
Hickam  <&  Hicham  and  Fesler,  Elam  S  Young,  for 
appellees. 

McMahan,  J. — The  appellee  Ulysses  S.  Bartmess 
began  this  action  by  filing  his  complaint  to  quiet  title 
to  certain  real  estate  in  Owen  county,  Indiana.  The 
appellant  filed  a  cross-complaint  against  the  original 
plaintiff  and  a  large  number  of  other  parties,  includ- 
ing May  Bartmess,  wife  of  Ulysses  S.  Bartmess, 
wherein  the  appellant  asked  that  the  title  to  said 
real  estate  be  quieted  in  it.  The  cause  being  at  issue 
was  submitted  to  the  court  for  trial.  The  court,  at 
the  request  of  the  parties,  found  the  facts  specially 
and  stated  its  conclusions  of  law  thereon. 

The  facts,  as  found  by  the  court,  are  substantially 
as  follows :  The  appellant  is  a  corporation  organized 
for  the  purpose  of  procuring  factories  to  locate  and 
operate  in  the  town  of  Spencer,  and  for  that  purpose 
purchased  forty  acres  of  land  adjoining  the  town  and 
platted  it  into  lots  which  it  sold,  the  proceeds  being 
used  to  induce  factories  to  locate  and  operate  in  said 
town. 

Prior  to  September  28, 1910,  the  Spencer  Co-opera- 
tive Bottle  Company  was  tjie  owner  of  the  land  in 
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controversy,  upon  which  there  was  located  a  bottle 
factory,  and,  being  insolvent,  made  an  assignment 
for  the  benefit  of  its  creditors,  and  deeded  said  real 
estate  and  factory  to  John  H.  Smith  as  trustee,  he 
being  the  president  of  the  Spencer  Commercial  Club. 
The  appellant,  fn  order  to  induce  the  appellee 
Ulysses  S.  Bartmess  to  purchase  the  real  estate  and 
bottle  factory  formerly  owned  by  said  bottle  com- 
pany, and  to  operate  said  factory,  entered  into  a  writ- 
ten contract  with  said  Bartmess,  wherein  it  agreed 
to,  and  did,  convey  to  said  Bartmess  the  title  to 
fifty-nine  lots  in  appellant's  said  subdivision,  and, 
said  lots  having  been  sold  on  contracts,  assigned  to 
said  Bartmess  the  contracts  of  the  purchasers  for  the 
unpaid  purchase  money  for  said  fifty-nine  lots.  The 
appellant  also  agreed  to  take  charge  of  said  sale  con- 
tracts, collect  the  money  due  on  them,  and  turn  over 
to  Bartmess  $7,000  thereof,  with  interest  until  paid, 
as  a  bonus  for  purchasing,  repairing  and  operating 
the  factory.  Bartmess  agreed  to  execute  deeds  to 
the  purchasers  of  the  lots  as  the  appellant  turned 
over  the  purchase  money  to  him.  Bartmess  borrowed 
$7,000  from  the  Exchange  Bank  of  Spencer  and  as- 
signed said  lot  contract  to  the  bank  as  collateral  to 
secure  his  promissory  note  for  $7,000.  Bartmess 
never  paid  anything  on  said  note  except  $350,  which 
the  bank  collected  on  said  contracts  and  which  it  ap- 
plied on  said  note.  The  appellant  also  agreed  to  give 
Bartmess  its  promissory  note  for  $15,000,  secured  by 
mortgage  on  certain  other  lots  in  said  addition,  said 
Bartmess  agreeing  to  put  said  bottle  factory  in  good 
repair  and  to  operate  it  with  an  average  of  twelve 
shops  and  employing  approximately  IQO  men  for  not 
less  than  nine  months  a  year  for  a  period  of  three 
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years.  It  was  agreed  that  said  Smith,  as  trustee  of 
said  bottle  company,  should  deed  said  factory  and 
real  estate  in  controversy  to  some  citizen  of  Spencer, 
who  should  hold  the  same  pending  performance  of 
said  contract  by  Bartmess,  and,  if  he  performed  the 
contract,  the  plant  was  to  be  deeded  to  him,  and,  if 
he  failed,  it  should  be  deeded  to  appellant. 

Smith  as  such  trustee  obtained  an  order  from  the 
Owen  Circuit  Court  authorizing  the  sale  of  the  real 
estate  in  controversy  at  a  privato  sale,  and  he  there- 
upon reported  that  he  had  sold  the  same  to  said  Bart- 
mess for  $15,000,  which  sale  was  approved  and,  by 
agreement  between  appellant  and  appellee  Bartmess, 
the  deed  was  made  to  Temple  G.  Pierson  as  trustee. 
Said  deed  was  reported  to  the  court  and  entered  in 
the  order  book  of  said  court,  but  was  not  recorded  in 
the  recorder's  office  of  said  county.  The  appellant 
executed  its  note  to  said  Bartmess  for  $15,000,  and 
he  assigned  said  note  to  Smith  as  trustee  in  full  pay- 
ment of  the  purchase  price  of  said  real  estate. 

Said  Bartmess  began  to  operate  said  bottle  factory 
in  January,  1911,  and  continued  to  operate  it  until 
August  11,  1912,  when  he  closed  it,  and  no  further 
business  was  done  therein. 

At  a  meeting  of  the  board  of  directors  of  appellant 
in  August,  1912,  Bartmess  requested  that  appellant 
make  him  a  deed  of  the  real  estate  in  controversy, 
saying  that  his  business  was  prosperous,  but  that  he 
could  not  proceed  until  the  plant  was  overhauled;  that 
he  meant  to  reorganize  the  business  and  erect  a  steel 
building;  that  he  must  raise  money,  but  could  not  do 
so  unless  the  title  was  in  his  name,  so  he  could  float 
an  issue  of  stock  or  bonds;  that,  inasmuch  as  appel- 
lant had  not  collected  on  the  lots,  he  ought  not  to  be 
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required  and  compelled  to  operate  the  plant  three 
years  before  obtaining  a  deed.  Appellant  agreed  to 
this,  and  a  few  days  later,  acting  under  orders  of 
the  board  of  directors  of  appellant,  Homer  Elliott, 
its  secretary  prepared  a  deed  for  the  property  to 
Bartmess,  and  had  said  Smith,  as  trustee  for  the  bot- 
tle company,  execute  the  same,  forgetting  that  Smith 
as  such  trustee  had  prior  thereto  made  a  deed  to  Pier- 
son,  as  before  stated,  and  that  he  had  made  his  final 
report  and  had  been  discharged.  Bartmess,  not  know- 
ing such  facts  or  that  the  deed  did  not  convey  to  him 
a  perfect  title,  accepted  said  deed,  recorded  it  Sep- 
tember 23,  1912,  and  continued  in  possession  of  the 
property  under  the  deed.  No  deed  was  ever  executed 
by  Pierson,  and  he  still  holds  the  legal  title  to  the 
real  estate  as  trustee  for  appellant  and  Ulysses  S. 
Bartmess. 

Bartmess  never  repaired  said  plant,  and  did  not 
resume  operations,  but  soon  after  obtaining  said  deed 
made  a  voluntary  assignment,  and  was  afterwards, 
on  petition  of  some  of  his  creditors,  adjudged  a  bank- 
rupt, said  Homer  Elliott,  the  secretary  of  appellant, 
being  elected  as  trustee  of  the  bankrupt  estate  and 
qualified  as  such.  That  said  Bartmess  in  September, 
1912,  and  within  a  few  days  after  securing  the  deed, 
executed  a  mortgage  on  said  real  estate  to  his  wife. 
May  Bartmess,  to  secure  a  note  for  $5,000  that  his 
wife  had  loaned  him  in  1910 ;  that  Mrs.  Bartmess  filed 
her  claim  on  said  note  and  mortgage  with  the  referee 
in  bankruptcy;  that  said  Elliott  as  trustee  filed  his 
answer  to  said  claim  and  also  his  petition  asking  that 
it  be  held  fraudulent  and  void,  alleging  that  it  was 
executed  to  obtain  a  preference  and  that  it  was  for 
an  antecedent  debt.    A  trial  was  had  on  such  claim 
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at  which  John  H.  Smith,  president,  and  Homer  Elli- 
ott, secretary,  of  appellant,  were  present  and  testified 
as  witnesses  for  said  Elliott  in  his  effort  to  prevent 
the  allowance  of  said  claim,  and  aided  and  counseled 
with  the  attorneys  for  said  Elliott  in  the  defense  to 
said  claim.  Mr.  and  Mrs.  Bartmess  were  also  present 
at  such  trial  and  testified.  The  referee  found  that 
the  claim  of  Mrs.  Bartmess  should  be  allowed  as  a 
valid  claim  secured  by  said  mortgage,  with  interest 
from  August  1,  1912,  and  a  decree  was  entered  ac- 
cordingly. The  appellees  Hickam  and  Hickam,  and 
Elam  and  Fesler,  having  been  employed  as  attor- 
neys for  Mr.  and  Mrs.  Bartmess  in  said  bankruptcy 
proceedings  on  October  23, 1913,  took  a  note  for  $1,000 
from  Bartmess  and  his  wife,  said  note  being  also 
secured  by  a  mortgage  on  the  real  estate  in  contro- 
versy. Bartmess  was  discharged  as  a  bankrupt  on 
July  21,  1913,  but,  being  a  householder  and  entitled 
to  an  exemption  of  $600,  said  real  estate  was  set  off 
to  him  subject  to  said  mortgage,  and  his  estate  was 
settled  as  one  with  no  assets. 

The  said  note  of  $7,000  given  to  the  Exchange  Paiik 
was  liquidated  and  discharged  in  said  bankruptcy 
proceedings.  The  full  possession  of  the  real  estate 
in  controversy  was  turned  over  to  Bartmess  by  said 
Elliott,  as  trustee  in  bankruptcy,  in  pursuance  of  an 
order  of  the  court,  and  he  has  ever  since  had  full  con- 
trol and  possession  over  the  same,  all  of  which  was 
done  with  the  knowledge  of,  and  without  objection  on 
the  part  of,  appellant. 

The  court  concluded  as  a  matter  of  law:  (1)  That 
appellant's  title  to  the  real  estate  should  be  quieted 
as  to  all  defendants  except  Mrs.  Bartmess;  and  (2) 
that  her  mortgage  was  a  valid  and  subsisting  lien 
upon  the  real  estate. 
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The  errors  assigned  in  this  court  are  that  the  court 
erred  in  its  conclusions  of  law. 

The  sole  question  for  our  determination  relates 
to  the  validity  of  the  mortgage  given  to  appellee  May 
Bartmess.  She  is  the  only  appellee  who  has  filed  a 
hrief  in  this  court,  so,  when  we  refer  to  the  appellee, 
it  will  be  understood  that  we  refer  to  her. 

The  appellant  insists  that  this  mortgage  was  ^veii 
to  secure  a  pre-existing  debt,  and  was  therefore  void 
as  against  appellant,  while  appellee  insists  that  under 
the  facts  her  mortgage  is  valid,  that  the  proceedings 
in  the  bankruptcy  court  amount  to  an  adjudication  of 
the  validity  of  her  mortgage,  and  that  the  appellant's 
conduct  has  been  such  as  to  estop  it  from  asserting 
title  to  the  real  estate  in  con  trovers  v. 

Appellant  contends  that  a  mortgagee  who  takes  a 
mortgage  to  secure  a  pre-existing  debt  must  at  the 
time  of  taking  the  mortgage,  in  order  to  make  it  valid 
as  against  prior  and  superior  equities,  have  paid  a 
new  and  valuable  consideration  therefor,  canceled  or 
surrendered  his  old  debt,  or  in  some  way  placed  him- 
self in  a  worse  condition  than  he  was  before  the  mort- 
gage was  given. 

Appellee  does  not  attempt  to  controvert  this  legal 
position  as  contended  for  by  appellant.  She  insists 
that  the  original  contract  between  appellant  and  her 
husband  was  superseded  by  an  airreement  made  in 
August,  1912,  by  the  terms  of  which  the  appellant 
agreed  to  give  her  husUuid  a  deed;  that  the  deed  was 
prepared  by  the  secretary  of  appellant  and  signed  by 
John  H-  Smith,  who  was  president  of  appellant,  they 
both  acting  under  the  authority  and  direction  of  the 
board  of  directors  of  appellant:  that  this  deed  was 
intended  to,  and  in  equity  did,  pass  all  the  interest  of 
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appellant;  that  it  was  effective  for  that  purpose  and 
constituted  a  complete  transfer  of  the  equitable  title. 
At  the  time  this  deed  was  executed  the  order  book 
entries  in  the  Owen  Circuit  Court  in  the  receivership 
of  the  bottle  company  disclosed  that  Smith,  as  trus- 
tee, had  sold  the  property  to  Bartmess  for  $15,000; 
that  Smith  reported  said  sale  to  the  court;  that  it 
was  approved,  and  that  a  deed  had  been  ordered.  The 
deed,  however,  by  agreement,  was  made  to  Pierson, 
and  not  to  Bartmess,  but  was  never  recorded  in  the 
recorder's  office.  It  was  the  intention  of  the  board 
of  directors  of  appellant  to  convey  the  fee-simple 
title  of  the  real  estate  in  controversy  to  Ulysses  S. 
Bartmess,  and,  in  order  to  carry  out  that  intention, 
said  directors  authorized  and  directed  its  secretary, 
Homer  Elliott,  to  prepare  a  deed  for  that  purpose, 
which  he  did,  but,  overlooking  the  fact  that  a  deed 
had  been  made  to  Pierson  as  trustee,  he  named  John 
H.  Smith  as  grantor,  instead  of  Pierson.  The  deed 
was  properly  signed  by  John  H.  Smith,  acknowledged 
and  delivered  to  Mr.  Bartmess  with  the  intention  and 
belief  of  all  the  parties,  including  appellant,  that  it 
did  in  fact  convey  the  title  to  said  real  estate  to 
Ulysses  S.  Bartmess.  After  the  deed  was  executed 
and  recorded,  the  mortgage  to  appellee  was  executed, 
and,  when  the  proceedings  in  bankruptcy  were  pend- 
ing, all  the  right,  title  and  interest  of  Ulysses  S.  Bart- 
mess in  said  real  estate,  including  the  possession, 
were  in  Homer  Elliott,  the  trustee  in  bankruptcy. 
When  the  appellee  filed  her  note  and  mortgage  as  a 
claim  against  said  estate.  Homer  Elliott,  who  was 
the  secretary  of  appellant  and  the  trustee  in  bank- 
ruptcy, and  who  is  one  of  appellant  *s  attorneys  in 
this  appeal,  resisted  the  allowance  of  appellee's  claim. 
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He  and  John  H.  Smith,  president  of  appellant,  the 
grantor  in  the  deed  to  Bartmess  and  the  cashier  of 
the  Exchange  Bank,  which  was  also  a  creditor  of  said 
bankrupt  estate,  were  present  at  the  trial  of  appel- 
lee's claim,  testified  as  witnesses  against  her,  and 
aided  and  counseled  with  the  attorneys  for  the  trus- 
tee in  bankruptcy,  doing  all  in  their  power  to  have 
the  claim  of  appellee  •  disallowed.  They  were  then 
contending  that  the  real  estate  now  in  controversy 
belonged  to  the  estate  of  Ulysses  S.  Bartmess,  bank- 
rupt, and  that  it  should  be  sold  by  Homer  Elliott 
as  trustee  to  pay  the  debts  of  said  Bartmess,  a  posi- 
tion entirely  inconsistent  with  their  present  one. 

The  facts  as  found  by  the  court  do  not  disclose 

whether  the  appellant  was  named  as  a  creditor  or 

interested  party  in  the  proceedings  in  bank- 

1.  ruptcy.    If  appellant  was  a  party  to  the  pro- 
ceedings in  bankruptcy,  our  task  would  be  easy 

and  our  course  clear,  as  it  is  universally  held  that 
the  action  of  a  referee  in  bankruptcy  in  the  allow- 
ance of  a  claim  is  res  adjudicata  as  to  all  who  have 
been  made  parties  to  the  proceedings  in  the  bank- 
ruptcy court. 

Upon  the  filing  of  a  petition  in  bankruptcy,  fol- 
lowed by  an  adjudication,  all  property  in  the  posses- 
sion of  the  bankrupt  of  which  he  claims  owner- 

2.  ship  passes  at  once  into  the  custody  of  the 
court  of  bankruptcy,  and  becomes  subject  to  its 

jurisdiction  to  determine  all  adverse  or  conflicting 
claims  thereto,  whether  of  title  or  liens.  In  re  Scher- 
merhorn  (1906),  145  Fed.  341,  76  C.  C.  A.  215.  See, 
also.  In  re  Kellogg  (1903),  121  Fed.  333,  57  C.  C.  A. 
547. 
Ought  the  appellant,  in  view  of  all  the  facts  and 
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circumstances  disclosed  in  this  case,  be  permitted, 
after  a  delay  of  over  two  years,  after  it  has 

3.  stood)  by  and  with  knowledge  permitted  the 
court  and  the  public  to  deal  with  the  property 

as  belonging  to  Ulysses  S.  Bartmess,  now  claim  the 
property  free  and  clear  of  a  claim  that  was  litigated 
in  the  bankmpt  court,  and  which  was  by  that  court 
found  to  be  a  valid  lien  on  said  real  estate? 

We  would  remind  appellant  that  *'he  who  keeps 
silent  when  duty  commands  him  to  speak  shall  not 
speak  when  duty  conmiands  him  to  keep  silent. ' '  Ap- 
pellant, by  its  act  in  having  John  H.  Smith  make  the 
deed  to  Bartmess,  represented  that  Smith  had  the 
power  and  authority  to  make  such  deed  and  to  convey 
the  title,  and  it  ought  in  equity  to  make  that  repre- 
sentation true. 

The  rule  of  law  is  clear  that,  when  one  by  his  words 

or  conduct  causes  another  to  believe  the  existence 

of  a  certain  state  of  things,  and  induces  him 

4.  to  act  on  that  belief  so  as  to  alter  his  own 
position,  the  former  is  precluded  from  averring 

a  different  state  of  things  as  existing.  Pickard  v. 
Sears  (1837),  6  Ad.  &  E.  469;  Stevens  v.  Dennett 
(1872),  51  N.H.  324. 

The  appellant  had  an  equitable  interest  in  the  real 

estate  which  it  could  have  conveyed  to  Bartmess,  and 

it  is  our  judgment  that  whatever  title  it  could 

5.  have  passed  by  deed  did  in  equity  pass  by  the 
deed  from  Smith,  trustee,  to  Bartmess.     As 

said  in  Fdlon  v.  Kehoe  (1869) ,  38  Cal.  44, 99  Am.  Dec. 
347:  **We  apprehend  there  can  be  but  little  doubt  on 
this  point,  and  we  do  not  understand  counsel  as  con- 
troverting the  proposition,  that,  if  the  true  owner 
conveys  the  property  by  any  name,  the  conveyanje, 
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as  between  the  grantor  and  grantee,  will  transfer  the 
title/'  See,  also,  Middleton  v.  Findla  (1864),  25 
Cal.  76. 

The  owner  of  real  estate  attesting  a  deed  made  by 

a  person  having  no  title,  if  such  owner  knows  the 

contents  of  such  deed,  will,  by  attesting  it,  be 

6.  estopped  from  setting  up  his  own  title  against 
the  grantee  and  his  privies.  Devlin,  Beal 
Estate  §1286a;  Equitable  Loan,  etc.,  Co.  v.  Lewman 
(1905),  124  Ga.  190,  52  S.  E.  599,  3  L.  R,  A.  (N.  S.) 
879;  Wakefield  v.  Brown  (1888),  38  Minn.  361,  37 
N.  W.  788,  8  Am.  St.  671;  Miller  v.  Bingham  (1856), 
29  Vt.  82. 

The  appellant  is  in  no  position  to  claim  that  its 

equities  are  equal  or  superior  to  those  of  appellee.   In 

fact,  it  secured  all,  if  not  more  than,  it  was 

3.  entitled  to  when  the  trial  court  found  that  its 
title  should  be  quieted  as  to  the  claims  of  the 
appellees  other  than  May  Bartmess. 

The  court  did  not  err  in  its  conclusions  of  law. 

Judgment  affirmed. 


Cathcabt  v.  Bbewer,  Ouabdian. 

[No.  9,844.     Filed  May  29,  1919.] 

1.  Appeal. — Briefs, — Waiver  of  Error. — Questions  presented  In  a 
motion  for  new  trial  are  waived  where  appellant  fails  to  state 
in  his  brief  any  proposition  or  authorities  to  sustain  them.  p.  906. 

2.  Appeal. — Revietc. — RuVing  on  Motion  for  New  Trial, — Speciftcor 
tions, — Sufficiency, — ^A  specification  in  a  motion  for  new  trial 
that  "the  verdict  of  the  Jury  is  contrary  to  law  and  the  evi- 
dence/' is  not  a  ground  for  new  trial  under  the  statute  and 
presents  no  question  for  review,    p.  306. 

3.  Appeal. — Review, — Ruling  on  Motion  for  New  Triat — SpedftcO' 
tiana. — JnntruciionB, — Exception  in  Oros8, — Availahilitp. — ^Where 
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defendant  specified,  as  a  ground  for  new  trial,  that  the  court 
erred  in  giving  instructions  Nos.  1  to  25,  and  in  giving  each  of 
such  instructions,  an  exception  that  '*to  the  giving  of  said  instruc- 
tions the  defendant  excepts,"  was  in  gross  and  not  available,  in 
the  absence  of  any  claim  that  all  of  the  instructions  were  bad. 
p.  306. 

4.  Appeal. — Briefs. — Presenting  Questions  far  Review. — Campe- 
iency  of  Witness. — Appellant's  contention  that  the  court  erred  in 
permitting  a  witness  to  testify  cannot  be  sustained,  where  appel- 
lant's brief  fails  to  show  that  any  objection  was  made  to  the 
witness  testifying,  that  the  court  made  any  ruling  in  relation 
thereto,  or  that  any  exception  was  taken,    p.  307. 

5.  Appeal. — Record. — Instructions.  —  Authentication.  —  Where  in- 
structions tendered  by  appellant  are  not  authenticated  in  any 
manner  as  required  by  tlie  statute,  they  have  no  legitimate  place 
in  the  record,  and  are  not  presented  for  consideration  on  appeal. 
p.  307. 

From  Orange  Circuit  Court ;  Bayless  Harvey ^  Spe- 
cial Judge. 

Action  by  Jonas  E.  Brewer,  guardian  of  Mary  C. 
Hagaman,  a  person  of  unsound  mind,  against  John 
M.  Cathcart.  From  a  judgment  for  plaintiff,  the  de- 
fendant appeals.    Affirmed. 

Elliott  (&  Houston  and  Arthur  McCart,  for  appel- 
lant. 

James  M.  Tippen,  BusJiirk  S  BxisTcirh  and  Wilbur 
W.  Hottel,  for  appellee. 

McMahan,  J. — This  was  an  action  by  the  appellee, 
as  guardian  of  Mary  C.  Hagaman,  a  person  of  un- 
sound mind,  against  appellant  for  defrauding  and 
cheating  appellee  *s  ward  in  the  sale  and  exchange  of 
certain  real  estate  and  personal  property.  There  was 
a  trial  by  jury,  which  resulted  in  a  verdict  and  judg- 
ment against  appellant.  The  appellant  filed  a  motion 
for  a  new  trial,  which  was  overruled,  and  he  appeals, 
assigning  the  overruling  of  said  motion  as  error. 

VOL.  70—20 


.'506  APPELLATE  COURT  OF  INDIANA, 

Cathcart  v.  Brewer,  Gdn. — ^70  Ind.   App.  804. 

All  questions  presented  in  the  motion  for  a  new 
trial  are  waived  except  specifications  Nos.  4, 

1.  7, 8  and  9,  by  reason  of  the  failure  of  appellant 
to  state  any  proposition  or  any  points  to  sus- 
tain them. 

The  fourth  specification  in  the  motion  for  a  new 

trial  is  that  "the  verdict  of  the  jury  is  contrary  to 

law  and  the  evidence/*    This  specification  for 

2.  a  new  trial  is  not  known  to  the  statute,  and 
therefore  does  not  present  any  question.    Jen- 
nings V.  Ingle  (1905),  35  Ind.  App.  153,  73  N.  E.  945. 

The  seventh  specification  is  that  the  court  erred  in 
giving  to  the  jury,  at  the  request  of  appellee,  instruc- 
tions Nos.  1  to  25,  and  that  the  court  erred  in  giving 
each  of  these  instructions. 

Appellant  in  his  brief  contends  that  the  court  erred 

in  giving  each  of  said  instructions  Nos.  2,  7,  8, 17  and 

18.    No  objection  is  made  to  the  other  twenty 

3.  instructions  so  given  by  the  court.    Appellee 
has  called  our  attention  to  the  fact  that  the 

exception  taken  to  the  giving  of  the  instructions  was 
a  joint  exception.  The  record  relative  to  appellant  ^s 
exception  reads  as  follows :  "Of  said  instructions  so 
tendered  the  court  gave  instructions  numbered  from 
one  to  twenty-five,  both  inclusive,  and  to  the  giving 
of  said  instructions  the  defendant  excepts.'* 

This  exception  was  in  gross  as  to  all  of  said  instruc- 
tions Nos.  1  to  25,  and  to  be  available  all  must  be  bad. 
It  not  being  claimed  that  all  of  them  are  bad,  appel- 
lant's exception  is  not  available.  Inland  Sted  Co.  v. 
Smith  (1907),  168  Ind.  245,  80  N.  E.  538;  Kelly  Atkin- 
son Constr.  Co.  v.  Munson  (1913),  53  Ind.  App.  619, 
101  N.  E.  510. 

The  appellant  next  contends  that  the  court  erred 
in  permitting  the  witness  Mary  C.  Hagaman  to  tes- 
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tify.    The  appellant  in  his  brief  has  failed  to 

4.  show  that  any  objection  was  made  to  her  testi- 
fying, or  that  the  court  made  any  ruling  in 

relation  thereto,  or  that  any  exception  was  ta^en.  If 
any  objection  was  made  to  tiiis  testimony,  which  was 
overruled,  and  an  exception  saved.  Rule  22  requires 
that  appellant's  brief  shall  contain  a  concise  state- 
ment of  so  much  of  the  record  as  fully  presents 
every  error  and  exception  relied  on,  referring  to  the 
pages  and  lines  of  the  transcript.  As  said  by  the 
Supreme  Court  in  Inland  Steel  Co.  v.  Smith,  supra : 
*  *  It  has  been  uniformly  held  by  this  court  that,  when- 
ever appellant  fails  to  specify  the  page  and  line  where 
the  ruling  excluding  or  admitting  evidence  may  be 
found,  the  court  will  not  search  the  record  to  find  it, 
but  will  disregard  any  such  question. ' ' 

It  is  also  contended  that  the  court  erred  in  refusing 
to  give  instruction  No.  4  tendered  by  appellant.    Ap- 
pellee insists  that  no  exception  was  reserved 

5.  to  such  refusal,  for  the  reason  that  the  appel- 
lant has  failed  to  make  the  instructions  ten- 
dered by  him  a  part  of  the  record.  The  instructions 
tendered  by  appellant  are  not  authenticated  in  any 
manner  as  required  by  the  statute ;  hence  they  have  no 
legitimate  place  in  the  record,  and  are  not  presented 
for  our  consideration.  Muncie,  etc.,  Traction  Co.  v. 
Black  (1909),  173  Ind.  142, 89  N.  E.  845 ;  Indianapolis, 
etc.,  Transit  Co.  v.  Walsh  (1909),  45  Ind.  App.  42, 
90  N.  E.  138. 

There   being  no   error   shown,   the  judgment  is 
affirmed. 
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HAiSLUf  V.  Union  Asphalt  Construction  Company. 

[No.  9,857.    Filed  May  29,  1919.] 

MuN  iciPAL  Corporation 8. — l*u blic  I mprovcmen is. — Assessments, — 
Failure  to  Object.— Estoppel— Vnder  §§8710,  8714,  Acts  1909  p. 
412,  where  a  property  owner  fails  to  avail  himself  of  his  right 
to  object  to  the  improvement  of  a  street,  but  stands  by  and 
silently  watches  the  completion  of  the  worl^,  he  cannot  avoid 
pajrment  for  the  benefits  he  has  received,  even  if  the  proceedings 
under  which  the  improvement  was  made  are  void. 

From  Marion  Circuit  Court  (25,982);  Louis  B. 
Ewbank,  Judge, 

Action  by  Alfred  T.  Haislup  against  th^  Union 
Asphalt  Construction  Company,  in  which  defendant 
cross-complained.  From  a  judgment  for  defendant, 
the  plaintiff  appeals.    Affirmed. 

Charles  B.  Clarke  and  Walter  G.  Clarke,  for  appel- 
lant. 

Caleb  S.  Denny,  George  L.  Denny,  Eugene  C.  Miller 
and  Joseph  W.  Miller,  for  appellee. 

Nichols,  P.  J. — ^Appellant  filed  his  complaint  in  the 
Marion  Circuit  Court  against  the  appellee  to  quiet 
title  to  certain  real  estate  in  the  city  of  Indianapolis, 
located  within  150  feet  of  New  York  street,  in  said 
city,  which  said  real  estate  was  subject  to  assessment 
lien  for  the  improvement  of  a  portion  of  said  street 
passing  in  front  of  said  real  estate.  Appellee  filed 
•  his  cross-complaint  in  such  cause  against  appellant 
to  foreclose  said  lien.  Issues  were  formed  on  both 
the  complaint  and  the  cross-complaint,  and  there  was 
a  trial  by  the  court,  which  resulted  in  a  finding  and 
judgment  against  the  appellant  on  his  complaint,  and 
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a  finding  and  judgment  against  the  appellant  on  the 
said  cross-complaint,  foreclosing  the  appellee's  lien 
as  set  up  in  his  cross-complaint.  Appellant  filed  his 
motion  for  a  new  trial,  which  was  overruled,  to  which 
ruling  of  the  court  appellant  excepted,  and  now  prose- 
cutes this  appeal. 

The  only  error  relied  upon  for  a  reversal  is  the 
overruling  of  appellant's  motion  for  a  new  trial, 
which  alleges  as  errors  that:  **(1)  The  decision  of 
the  court  is  not  sustained  by  suMcient  evidence.  (2) 
The  decision  of  the  court  is  contrary  to  law.** 

As  there  were  two  cases  tried,  one  on  the  com- 
plaint, and  one  on  the  cross-complaint,  counsel  for 
appellee  question  whether  the  motion  for  a  new  trial 
and  the  assignments  therein  are  suflBcient  to  present 
any  matter  for  our  consideration.  We  note,  however, 
that  this  case  seems  to  be  a  test  case,  and  that  thirty- 
six  other  parties  who  think  themselves  aggrieved  are 
awaiting  the  result  of  this  suit.    We  therefore  deem 

it  better  to  decide  the  case  on  its  merits. 

to 

The  complaint  was  in  the  usual  short  form  to  quiet 
title. 

The  cross-complaint  avers  in  substance  that:  On 
April  14,  1915,  the  board  of  public  works  of  the  city 
of  Indianapolis  adopted  a  declaratory  resolution.  No. 
7888,  for  the  improvement  of  Now  York  street,  from 
the  east  property  line  of  Randolph  street  to  the  west 
property  line  of  Jefferson  avenue,  in  said  city,  with 
full  details,  drawings  and  specifications  for  said  work 
which  were  then  on  file  in  the  office  of  said  board; 
that  appellee  was  one  of  the  parties  who  submitted 
bids,  and,  being  the  lowest  bidder,  was  awarded  the 
contract  for  the  construction  of  said  improvement. 
The  costs  and  expenses  of  said  work  were  to  be  as- 
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sessed  against,  and  collected  from,  the  owners  of  the 
lots  and  parcels  of  laud  bordering  on  and  adjacent 
thereto,  according  to  their  benefits.  On  June  23, 
1915,  appellee  entered  into  an  agreement  with  such 
board  for  such  improvement,  and  gave  his  bond  for 
the  faithful  performance  of  his  agreement,  which  was 
approved.  The  appellee  completed  said  work  in  ac- 
cordance with  the  specifications  and  stipulations  of 
the  agreement  to  the  satisfaction  of  the  board,  and 
the  same  was  duly  accepted.  At  the  time  the  con- 
tract was  let  appellant  owned,  and  still  owns,  certain 
real  estate,  describing  it,  adjacent  to  the  part  of  said 
street  improved.  The  board  made  and  adopted  an 
assessment  roll  on  November  8,  1915,  which  was 
finally  approved  on  November  19, 1915,  assessing  each 
lot  bordering  on  or  adjacent  to  said  street  its  pro  rata 
share,  the  assessment  against  appellant's  lot  being 
$27.99,  said  sum  to  be  paid  by  appellant  to  appellee. 
That  such  assessment  has  been  a  lien  on  appellant's 
said  real  estate  since  June  23,  1915,  together  with 
interest  thereon  since  November  19,  1915.  Said  sum 
is  due  and  unpaid.  The  lot  cannot  be  divided  and  sold 
in  parcels.  More  than  fifteen  days  before  this  suit 
was  commenced,  appellant  was  notified  by  mail  of 
the  above  assessment  and  of  the  place  of  payment,  but 
he  has  wholly  failed  and  refused  to  pay  the  same^ 
Cross-complainant  has  been  compelled  to  employ  an 
attorney,  and  that  a  reasonable  fee  for  such  attorney 
is  $25.  It  is  provided  in  §8714  Bums  1914,  Acts  1909 
p.  412,  that  in  such  foreclosure  suits  no  defense  shall 
be  allowed  upon  any  irregularity  in  the  proceedings 
making,  directing,  or  ordering  such  assessment,  nor 
shall  any  question  as  to  the  propriety  or  expediency  of 
any  improvement  or  work  be  therein  made.    It  is  fur- 
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ther  provided  by  said  section  that  it  shall  not  be  neces- 
sary  in  any  foreclosure  suit  to  set  forth  or  refer  to  the 
proceedings  at  length  or  specifically,  but  it  shall  be 
sufficient  to  state  in  such  complaint  the  day  on  which 
such  contract  was  finally  let,  the  name  of  the  street 
or  highway  improved,  the  amount  and  date  of  the 
assessment,  that  the  assessment  is  unpaid,  and  de- 
scription of  the  lot  or  property  upon  which  the  assess- 
ment was  levied.  Upon  the  trial  of  such  foreclosure 
suit  it  shall  not  be  necessary  to  introduce  proof  of  the 
various  proceedings  before  said  board  preliminary 
to  the  final  assessment,  but  it  shall  be  sufficient  to 
introduce  said  final  assessment  roll,  or  a  copy  thereof, 
properly  certified,  which  said  roll  shall  be  prima  facie 
evidence  that  all  steps  required  to  be  taken  prelimi- 
nary thereto  were  regularly  and  properly  had  and 
taken  by  and  before  said  board. 

By  §8710  Bums  1914,  supra,  being  a  part  of  the 
same  act  as  §8714,  supra,  it  is  provided  that,  in  the 
event  of  the  execution  of  any  contract  for  any  pub- 
lic improvement,  the  validity  of  such  contract  shall 
not  be  subsequently  questioned  by  any  person,  except 
in  a  suit  to  enjoin  the  performance  of  such  contract, 
instituted  by  such  person  within  ten  days  from  the 
execution  of  said  contract,  or  prior  to  the  actual  com- 
mencement of  the  work  thereunder. 

In  the  trial  of  the  issues,  the  appellant  introduced 
no  evidence.  Appellee  not  only  introduced  the  final 
assessment  roll,  which  under  the  statute,  as  above  set 
out,  was  all  that  he  was  required  to  do,  to  make  a 
prima  facie  case,  but  he  further  showed  that  appel- 
lant's land  against  which  he  sought  to  enforce  his  lien 
was  within  150  feet  of  the  street  improved,  and  that 
appellant  lived  thereon  during  all  of  the  time  said 
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improvement  was  being  made;  that  he  had  notice, 
both  by  publication  and  by  mailing,  of  the  resolution 
to  improve,  and  of  the  time  set  for  its  hearing;  that 
appellant  did  not  join  with  forty  per  cent,  of  the 
owners  of  property  abutting  on  said  street,  and  liable 
for  assessment  for  the  costs  of  improvement,  in  filing 
objections  within  five  days  after  the  making  of  the 
final  order  for  the  improvement  as  allowed  by  §8710, 
supra,  nor  was  such  objection  filed  by  any  one ;  that, 
though  he  lived  on  his  property  within  120  feet  of 
said  improvement  during  all  the  time  the  same  was 
being  made,  and,  of  course,  must  have  known  that  the 
same  was  being  made,  he  did  not  at  any  time  object 
thereto,  and  did  not  within  ten  days  after  said  con- 
tract was  made,  or  at  any  time,  bring  suit  to  enjoin 
the  performance  thereof ;  that  notice  of  the  time  and 
place  of  hearing  objections  to  the  final  assessment  was 
given  by  publication  as  required  by  law,  but  appel- 
lant did  not  appear  at  said  time.  These  facts  conclu- 
sively show  that  the  appellant  and  his  property  were 
both  subject  to  the  jurisdiction  of  the  board,  and  that, 
under  the  law  as  above  set  out,  he  had  his  remedy  had 
he  chosen  to  use  it.  Having  failed  to  assert  it  under 
the  law,  and  having  stood  by  and  silently  watched  the 
improvement,  he  cannot  now  avoid  the  payment  for 
the  benefits  he  has  received  {Anheier  v.  Fowler 
[1913],  53  Ind.  App.  535,  102  N.  E.  108),  not  even 
if  the  proceedings  under  which  the  improvement  is 
made  are  void.  Vichery  v.  Board,  etc.  (1893),  134 
Ind.  554,  32  N.  E.  880;  Phillips  \.  Kankakee  Reclar,ic^ 
Hon  Co.  (1912),  178  Ind.  31,  98  N.  E.  804,  Ann.  Cas. 
1915C  56. 
The  judgment  is  affirmed. 
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Caldwell  v.  Alley  et  al. 

[No.  0,847.    Filed  May  29,  1910.1 

1.  Appeal. — Questions  Prvsvntcd. — Peremptory  Instructions. — Bill 
of  Exceptions. — Where  no  exception  was  taken  to  the  giving  of 
a  peremptory  instruction,  but  it  ai)pears  from  the  record  that 
the  bill  of  exceptions  containing  the  instruction,  duly  signed  by 
the  trial  judge,  was  presented  and  filed  within  the  time  given 
for  filing  bills,  though  not  filed  until  after  the  praecipe,  there 
was  a  good-faith  effort  to  comply  with  the  rules  of  court,  and 
questions  arising  on  the  instruction  will  be  reviewed  on  appeal, 
p.  310. 

2.  Neuligence. — Evid'Cfwe. — Direct  in  ff  Verdict, — Duty  of  Court. — 
In  an  action  for  wrongful  death,  if  the  evidencre  on  any  issue 
is  insufficient  in  law  to  sustain  a  verdict  in  favor  of  plaintiff,  it  is 
the  duty  of  the  court  to  direct  a  verdict  upon  such  issue  against 
him.    p.  310. 

3.  Elec?trictty. — Transmission  of  Electric  Current. — Liability  for 
Injuries, — Where  the  furnisher  of  electricity  supplies  the  same 
to  a  customer  first  through  its  ow^n  wires,  and  then  through  wires 
owned  and  maintained  by  the  customer,  and  over  wliich  the  fur- 
nisher has  no  supervision  or  control,  he  is  not  liable  for  injury 
resulting  from  the  nosligent  manner  in  which  the  customer's  wires 
are  equipped  and  maintained,    p.  321. 

4.  Municipal  Corporations.*— /m/m/iVs  to  Persons. — Wrongful  Act 
of  Third  Person. — A  city  cannot  be  charged  with  constructive 
notice  that  a  private  party  has  placed  a  live  wire  where  persons 
bathing  in  a  stream  under  the  city's  control  may  come  into  con- 
tact therewitli,  in  the  absence  of  evidence  showing  how  long  the 
wire  has  been  so  located,    p.  323. 

5.  Municipal  Corporations. — Injuries  to  Persons. — Wrongful  Act 
of  Third  Persons. — Liability  of  Vi'ii. — Even  though  a  city  has 
full  power  and  control  over  a  stream  wherein  citizens  are  accus- 
tomed to  bathe,  it  Is  not  liable  for  the  death  of  a  bather  electro- 
cuted by  coming  in  contact  with  a  live  wire  negligently  and 
maliciously  placed  by  a  third  person,  where  the  city  had  no 
notice  of  the  existence  of  the  wire.    p.  323. 

0.  Appeal. — Presenting  Questions  for  Review. — Refusal  of  Court  to 
Require  Witness  to  Testify. — The  court  on  appeal  cannot  deter- 
mine whether  the  trial  court's  refusal  to  require  a  witness  to 
answer  questions  propounded  to  him  was  harmful,  even  if  erro- 
neous, where  the  complaining  party  failed  to  make  any  statement 
of  what  he  expected  to  prove  by  such  witness,    p.  323. 
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From  Morgan  Circuit  Court;  A.  M.  Bain,  Special 
Judge. 

Action  by  Emery  B.  Caldwell  against  Jesse  L. 
Alley,  doing  business  under  the  firm  name  and  style  of 
the  North  Side  Sand  and  Gravel  Company,  and 
others.  From  an  adverse  judgment,  the  plaintiff 
appeals.    Affirmed. 

Joseph  W.  WUli4Jtms,  Harry  E.  Negley  and  George 
W.  Galvin,  for  appellant. 

William  A.  Pickens,  Paid  G.  Davis,  Walter  Meyers, 
Rv^sel  J.  Ryan,  Elmer  E.  Stevenson  and  Charles  N. 
Thompson,  for  appellees. 

Nichols,  P.  J. — This  is  an  action  by  appellant 
against  the  appellees  to  recover  damages  for  the 
death  of  his  son  by  electrocution  in  Fall  creek,  a 
stream  running  through  the  city  of  Indianapolis, 
Marion  county,  Indiana.  The  amended  complaint 
upon  which  the  appellant  went  to  trial  was  in  one 
paragraph.  When  the  appellant  closed  his  evidence 
appellee  city  of  Indianapolis  filed  its  motion  to  in- 
struct the  jury  in  its  favor,  and  appellee  Indianapolis 
Light  and  Heat  Company  filed  its  motion  to  the  same 
effect.  The  appellant  then  dismissed  the  action  as 
to  defendant  Alley.  Each  of  the  motions  to  instruct 
the  jury  was  submitted  to,  and  sustained  by,  the  court, 
and  thereupon  the  court  instructed  the  jury  to  return 
a  verdict  in  favor  of  each  of  the  appellees,  which  the 
jury  did,  and  the  court  rendered  judgment  in  favor 
of  each  appellee,  and  against  the  appellant.  The  ap- 
pellant filed  his  motion  for  a  new  trial,  which  was 
overruled,  to  which  ruling  of  the  court  the  appellant 
excepted,  and  now  prosecutes  this  appeal.    Overrul- 
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ing  appellant's  motion  for  a  new  trial  is  the  only 
error  relied  upon  for  reversal. 

The  substance  of  so  much  of  the  complaint  as  is 
necessary  for  this  decision  is  as  follows :  The  defend- 
ant Alley  for  a  long  time  prior  to  July  4,  1913,  was 
excavating  sand  and  gravel  from  the  bed  of  Fall 
creek,  a  stream  running  through  the  city  of  Indian- 
apoliSy  Indiana,  at  a  point  where  Thirty-fourth  street 
of  said  city,  if  extended,  would  cross  the  stream ;  that 
said  city  as  such  had  full  charge,  control  and  super- 
vision of  said  stream  within  the  limits  of  said  city. 
The  appellee  Indianapolis  Light  and  Heat  Company 
was  engaged  in  furnishing  to  the  citizens  of  said  city 
an  electric  current  generated  within  the  city.    On  and 
prior  to  said  July  4,  1913,  said  Alley,  as  a  means  of 
excavating  sand  and  gravel  from  the  bed  of  said 
creek,  with  the  consent,  approval  and  acquiescence 
of  said  city  in  its  control  and  supervision  of  said 
stream,  had  constructed  and  was  then  maintaining 
and  operating  at  said  point  on  said  creek  certain 
buildings,  boats,  buckets,  cables,  masts,  framework, 
wires  and  machinery  of  the  sort  that  is  commonly 
described  as  a  gravel  boat  or  gravel  bucket  outfit; 
that  as  a  part  thereof  said  Alley  operated,  with  the 
consent,  approval  and  acquiescence  of  said  city,  a 
barge  or  house  boat  consisting  of  a  boat  with  an  ordi- 
nary hull  and  a  superstructure  or  small  house  built 
thereon,  and  in  the  center  thereof.    Said  boat  had  a 
platform  running  around  the  outside  of  said  super- 
structure about  five  or  six  feet  wide  at  'the  ends  of 
said  boat.    With  the  consent,  approval  and  acqui- 
escence of  said  city,  said  Alley  had  kept  said  boat 
moored  in  the  waters  of  said  creek  at  the  above  point, 
with  the  north  end  of  the  boat  moored  near  to  the 
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bank  of  said  creek  and  the  south  end  swinging  loose, 
all  of  which  was  well  known  to  said  city.  Prior  to 
July  4,  1913,  said  Alley  had  entered  into  a  contract 
with  appellee  Light  and  Heat  Company  to  deliver 
him  electricity  from  its  plant  and  wires  in  said  city, 
and  said  appellee  Light  and  Heat  Company  had  ex- 
tended its  wires  carrying  the  electric  fluid  generated 
by  it  over  and  upon  the  boat,  and  had  voluntarily 
undertaken  to  deliver  along  and  over  its  wires  the 
current  of  such  electricity  under  its  direction,  super- 
vision and  control,  and  had  full  knowledge  of  the  uses 
to  which  said  electric  current  was  to  be  placed,  and 
the  management,  distribution  and  control  of  it,  and 
said  appellees  knew,  or  could  have  known,  that  said 
electric  current  would  be  highly  dangerous  to  life 
and  safety  of  any  person  coming  in  contact  with  the 
wires  through  which  it  was  conveyed  where  such  wires 
were  not  properly  insulated  or  covered  and  protected. 
Said  current  was  a  subtle  and  highly  dangerous  com- 
modity under  the  most  favoi?able  conditions  and  when 
guarded  with  the  utmost  care.  Numerous  citizens  of 
said  city  resorted  to  said  point  in  said  stream  as  a 
bathing  resort  and  swimming  hole,  and  appellees 
well  knew  at  said  date,  and  long  prior  thereto, 
that  such  place  was  resorted  to  by  men,  women,  boys 
and  girls  in  that  vicinity  as  a  bathing  place,  and  that 
it  was  so  used  with  the  consent,  approval  and  acqui- 
escence of  said  city;  appellees,  eacli  of  them,  knew, 
or  could  have  known,  that  those  engaged  in  bathing 
or  swimming  in  said  creek  were  induced  and  encour- 
aged by  the  presence  of  said  boat  and  the  ready  access 
thereto  to  use  the  platform  thereof  as  a  resting  place 
or  a  place  from  which  to  dive  into  the  waters  of  said 
stream,  and  they  knew,  or  could  have  known,  at  said 
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time,  because  of  the  advancing  heat  of  the  summer, 
that  many  persons  would  be  attracted  to  said  place 
for  the  purposes  aforesaid,  and  to  the  platform  of 
the  boat  aforesaid  for  resting  and  diving.  That  with 
such  knowledge  said  Alley  did  prior  to  said  July  4, 
1913,  wrongfully  and  unlatvfully  place  or  cause  to  he 
placed  by  his  servants,  and  employes,  acting  for  and 
on  behalf  of  said  defendafit  Alley,  and  in  the  line  of 
their  duty,  on  and  around  the  outer  edge  of  said  boat 
and  on  the  platform  thereof  above  described,  a  wire 
then  and  there  retained  and  held  fast  with  staples  in 
such  a  manner  that  the  same  could  not  be  seen  by  a 
person  in  the  ivater  near  said  boat,  and  tvhich  wire 
was  wrongfully  and  unlatvfully  placed  by  said  Alley, 
or  by  his  agents  or  employes  at  the  time  a^cting  for 
and  on  his  behalf,  in  the  line  of  their  duty  at  his  direc- 
tion for  the  sole  purpose  of  Jiaving  the  same  wrong- 
fully  and  unlawfully  charged  with  electricity  from 
the  current  so  furnished  as  aforesaid,  in  such  a  man- 
ner that  when  any  person  should  touch  the  said  wire 
he  would  receive  an  electric  shock  from  the  current 
conveyed  by  said  wire.  That  said  wire  was  so  placed 
by  said  Alley  and  so  ordered  placed  by  him  ivith  a 
malicious  aforethought,  and  with  full  intention  to 
injure  and  maim  any  such  person  that  might  come  in 
contact  with  it,  wholly  without  regard  for  the  possible 
injury  which  might  be  inflicted  upon  such  person; 
and,  with  full  knowledge  of  the  presence  of  said  wire 
so  charged  as  aforesaid,  said  Alley  wrongfully  and 
wilfully  suffered  and  permitted  said  wire  to  remain 
in  said  condition  with  such  wrongful,  unlawful  and 
wilful  purpose  as  aforesaid,  and  some  time  prior  to 
July  4, 1913,  caused  said  wire  to  be  connected  with  the 
wires  previously  run  upon  said  boat,  charged  as 
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aforesaid,  and  upon  said  July  4,  knowingly,  wrong- 
fully and  unlawfully  permitted  said  wire  to  carry  a 
current  of  electricity  so  as  aforesaid  procured,  and 
the  said  city  knew,  or  by  the  exercise  of  reasonable 
care  would  have  known,  of  the  electric  current  being 
conveyed  through  said  wire,  but  negligently  and  care- 
lessly suffered  the  same  to  remain  upon  said  boat, 
and  negligently  and  carelessly  permitted  those  in  use 
of  said  stream  to  be  endangered  by  the  presence  of 
said  wire,  and  negligently  and  carelessly  neglected  to 
warn  or  guard  the  bathers  in  said  stream ;  and  appel- 
lee Light  and  Heat  Company  knew  of  the  presence  of 
the  wire  and  the  uses  to  which  it  was  being  put,  but 
carelessly  and  negligently  continued  to  furnish  to  said 
defendant  Alley  its  electric  current  for  such  wrong- 
ful and  unlawful  use,  and  negligently  and  carelessly, 
with  full  knowledge  of  such  use,  suffered  and  permit- 
ted said  current  to  flow  through  such  wire  in  suffi- 
cient current  to  endanger  the  lives  of  those  coming  in 
contact  with  it,  while  it  knew,  or  by  the  exercise  of 
reasonable  care  could  have  known,  that  the  bathers 
in  said  stream  and  those  using  the  waters  thereof 
would  be  in  danger  of  their  lives  by  the  unguarded 
and  unprotected  electricity  furnished  by  it  and  pass- 
ing through  such  wires.  That  each  of  appellees  knew 
of  the  presence  of  such  boat  and  electricity  in  sufficient 
quantities  to  maim  or  kill  one  coming  in  contact  there- 
with, and  failed  wholly  to  give  notice  of  such  electric 
fluid  on  said  boat.  Appellant's  minor  son,  Earl  Cald- 
well, was  eighteen  years  of  age,  in  good  health,  sound 
of  mind  and  body,  and  earning  the  sum  of  $50  per 
month,  which  was  paid  to  the  appellant,  his  father, 
the  son  not  being  able  to  take  care  of  it  and  the  son 
being  a  member  of  appellant's  family.     While  so 
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bathing,  without  any  knowledge  of  the  negligent  and 
careless  acts  of  said  Alley  and  his  codef  endants,  and 
of  the  location  and  existence  of  the  wire  aforesaid, 
which  was  then  and  there  negligently  and  carelessly 
suffered  and  allowed  by  said  defendants  to  be  fully 
charged  with  electric  current  by  the  said  Light  and 
Heat  Company,  and  without  any  notice  whatever  or 
warning,  said  decedent  climbed  upon  said  boat  and 
placed  his  body  upon  the  edge  thereof,  and  as  he 
placed  his  body  upon  the  edge  thereof  came  in  con- 
tact with  the  wire  aforesaid,  and  thereupon  received  a 
shock  of  such  force  and  effect  as  to  kill  him.  There 
is  a  prayer  for  damages  in  the  sum  of  $10,000. 

The  appellees  each  contend  that  no  question  is  pre- 
sented on  appeal  with  reference  to  the  respective  per- 
emptory instructions,  as  no  exception  was  taken 

1.  to  the  giving  thereof.    It  appears,  however,  by 
the  record  that  the  bill  of  exceptions  containing 

such  instructions,  duly  signed  by  the  trial  judge,  was 
presented  and  filed  within  the  time  given  for  filing 
bills  of  exceptions.  Without  deciding  whether  such 
bill  was  included  in  the  praecipe  of  the  appellant  on 
account  of  not  being  filed  until  after  the  praecipe  was 
filed,  we  hold  that  there  was  a  good-faith  effort  to 
comply  with  the  rules  of  the  court.  Ignoring  any 
technicalities,  the  case  will  be  decided  upon  its  merits. 
In  this  case,  if  the  evidence  upon  any  issue  was 
insufficient  in  law  to  sustain  a  verdict  in  favor  of  the 
appellant,  it  was  not  only  proper,  but  it  was  the 

2.  duty  of  the  court  to  direct  a  verdict  upon  such 
issue  against  him.     Beaning  v.  South  Bend 

Electric  Co.  (1910),  45  Ind.  App.  261,  90  N.  E.  786; 
Westfall  v.  Wait  (1905),  165  Ind.  353,  73  N.  E.  1089, 
6  Ann.  Gas.  788;  Borg  v.  Larson  (1916),  60  Ind.  App. 
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514,  111  N.  E.  201;  Waiiams  v.  Pittsburgh,  etc.,  R.  Co. 
(1918),  68  Ind.  App.  93,  120  N.  E.  46.  The  case  of 
Beaning  v.  South  Bend  Electric  Co.,  supra,  holds  that, 
if  there  is  any  evidence  to  sustain  tlie  verdict,  no 
matter  what  its  weight  or  character,  nor  how  much 
it  may  apparently  be  overborne  by  more  convincing 
evidence  conflicting  therewith,  the  decision  of  the 
issue  must  be  submitted  to  the  jury,  citing  Pennsyl- 
vania Co.  V.  McCormack  (1892),  131  Ind.  250, 30  N.  E. 
27;  Jacobs  v.  Jolletj  (1902),  29  Ind.  App.  25,  62  N.  E. 
1028.  It  is  undisputed  in  the  evidence  that  appellee 
Light  and  Heat  Company  installed  the  motor  upon 
the  houseboat  of  appellee  Alley,  and  connected  its 
electric  wires  therewith  through  which  it  was  furnish- 
ing current  to  appellee  Alley.  It  does  not  appear  by 
the  evidence,  however,  that  the  electric  appliances, 
^vires,  etc.,  other  than  the  motor,  that  were  upon  the 
houseboat  were  installed  by  said  appellee  Light  and 
Heat  Company.  It  does  not  appear  by  the  evidence 
that  the  said  appellee  Light  and  Heat  Company 
placed  a  wire  around  the  edge  of  the  boat,  the  con- 
tact with  which  resulted  in  the  death  of  the  appel- 
lant's decedent,  and  it  appears  by  the  undisputed 
evidence  that  said  appellee  had  no  knowledge  what- 
ever of  the  existence  of  such  wire.  It  is  not  alleged  in 
the  complaint  that  said  appellee  Light  and  Heat  Com- 
pany placed  such  wire  around  the  edge  of  the  boat, 
but,  on  the  contrary,  it  is  averred  that  the  said  Alley 
placed,  or  caused  to  be  placed,  on  and  around  the 
outer  edge  of  the  boat  the  wire  which  produced  the 
injury  and  death  of  appellant's  decedent,  and  that  it 
could  not  be  seen  by  a  person  in  the  water  near  the 
boat,  and  that  it  was  wrongfully  and  unlawfully 
placed  for  the  sole  purpose  of  having  it  charged  with 


MAY  TEBM,  1919.  321 


Caldwell  v.  Alley— 70  Ind.  App.  313. 


electricity  in  such  a  manner  that  when  any  person 
should  touch  the  wire  such  person  would  receive  an 
electric  shock  from  the  current  conveyed  by  such 
wire,  and  that  it  was  done  by  said  Alley  with  malice 
aforethought,  and  with  the  intention  to  injure  and 
maim  any  person  who  might  come  in  contact  with  it. 
There  is  no  averment  in  the  complaint  and  no  evi- 
dence as  to  how  long  such  wires  had  been  around  the 
edge  of  the  boat  and  used  to  carry  an  electric  current 
As  far  as  appears  by  averment  or  proof,  it  may  have 
been  so  placed  immediately  before  the  accident. 
3.  It  has  been  repeatedly  held  that  where  the  fur- 
nisher of  electricity  supplies  the  same  to  the 
customer,  first  through  its  own  wires,  and  then 
through  the  wires  owned  and  maintained  by  such  cus- 
tomer, and  over  which  the  furnisher  had  no  super- 
vision or  control,  and  an  injury  results  by  reason  of 
the  negligent  manner  in  which  the  customer's  wires 
are  equipped  and  maintained,  the  party  who  merely 
sells  the  current  is  not  liable.  Princeton  Light,  etc., 
Co.  V.  Ballard  (1915),  59  Ind.  App.  345, 109  N.  E.  405 ; 
Minneapolis  General  Elec.  Co.  v.  Cronon  (1908),  166 
Fed.  651,  92  C.  C.  A.  345,  20  L.  R.  A.  (N.  S.)  816. 
The  appellant  contends  that  one  installing  an  electric 
plant  and  supplying  the  current  is  charged  with  the 
duty  of  inspecting  and  discovering  defects,  and  under 
this  proposition  states  that  appellee  Light  and  Heat 
Company  furnished  all  the  wire  and  material  used 
in  the  boat,  and  installed  it,  but  never  inspected  it. 
This  statement  is  not  borne  out  by  the  evidence. 
Authorities  cited  are  Thomas  v.  Maysville  Oas  Co. 
(1900),  108  Ky.  224,  56  S.  W.  153,  53  L.  R.  A.  145; 
Lewis*  Admr.  v.  Bowling  Green  Gaslight  Co.  (1909), 
135  Ky.  611, 117  S.  W.  278,  22  L.  B.  A.  (N.  S.)  1169; 
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Mitchell  V.  Raleigh  Electric  Co.  (1901),  129  N.  C.  166, 
39  S.  E.  801,  55  L.  E.  A.  398,  85  Anu  St.  735;  Abrams 
V.  Seattle  (1910),  60  Wash.  356,  111  Pao.  168, 140  Am. 
St.  916.  In  the  first  three  of  these  cases  the  defendant 
was  furnishing  its  current  to  wires  that  were 
stretched  over  a  street  or  highway,  and  in  the  last 
the  defect  was  not  in  the  wiring  in  the  house,  but  out- 
side, and  resulted  from  uninsulated  wires  striking 
together  as  the  wind  swung  them.  If  these  elements 
do  not  distinguish  them,  then  they  are  certainly 
against  the  great  weight  of  authority,  and  certainly 
do  not  state  the  law  of  Indiana,  as  decided  in  Prince- 
ton Light,  etc.,  Co.  v.  Ballard,  supra.  There  was  no 
error  in  directing  the  verdict  as  to  appellee  Indian- 
apolis Light  and  Heat  Company. 

The  appellant  contends  that  appellee  city  of  Indian- 
apolis, by  §§8961,  8729  Burns  1914,  Acts  1905  p.  219, 
Acts  1909  p.  238,  had  full  power  and  control  over  Fall 
creek,  and  that  appellee  Light  and  Heat  Company 
had  no  right  upon  the  waters  or .  boats  upon  such 
waters  of  said  stream  other  than  as  granted  or  per- 
mitted by  statute  or  the  ordinance  of  the  city.  This 
argument  applies,  of  course,  with  equal  force  to  de- 
fendant Alley.  It  is  apparent  from  reading  the  sec- 
tions mentioned  that  they  are  public  improvement  sec- 
tions, and  can  have  no  application  to  the  facts  in  this 
case.  The  kind  of  supervision  that  appellant  contends 
should  have  been  exercised  in  this  case  is  by  virtue 
of  §8964  Burns  1914,  Ads  1905  p.  383,  which  makes 
no  mention  of  watercourses,  and  gives  no  authority 
over  them,  except,  impliedly,  when  they  are  in  public 
places.  Defendant  Alley  occupied  this  stream  by  a 
lease  from  the  owner,  Horace  McKay,  and  later  by  his 
heirs,  of  twenty-three  acres  of  land  covering  both 
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sides   of  the   stream  where   the  barge   was 

4.  located.   Appellant  says  that  the  city  in  its  con- 
trol of  the  stream  had  established  a  bathing 

and  swinaming  place  at  the  point  wherein  the  boat 
was  suffered  and  permitted  to  float  at  its  mooring,  but 
there  is  no  evidence  of  such  an  action  on  the  part  of 
the  city.  By  the  averments  of  the  complaint,  the 
injury  was  the  result  of  the  wilful  and  malicious  act 
of  defendant  Alley  in  placing  the  wire  around  the 
boat,  and  connecting  it  with  the  current,  but  of  this 
misconduct  appellee  city  had  no  notice  whatever,  and, 
it  not  being  shown  how  long  the  wire  had  been  so 
placed  as  aforesaid,  it  cannot  be  charged  with 

5.  constructive  notice.    Even  if  at  the  time  of  the 
injury  it  had  jurisdiction  of  the  stream  for 

any  purpose,  it  cannot  be  charged  with  an  injury  that 
resulted  from  a  dangerous  wire,  the  existence  of 
which  it  had  no  notice.  City  of  EvansvUle  v.  Senhenn 
(1898),  151  Ind.  42,  47  N.  E.  634,  51  N.  E.  88,  41 
L.  B.  A.  728,  68  Am.  St.  218.  There  was  no  error  in 
directing  the  verdict  as  to  appellee  city  of  Indian- 
apolis. 

Appellant'  complains  that  the  court  erred  in  refus- 
ing to  require  witness  Lewis  B.  Mitchell  to  answer 
questions  propounded  to  him,  such  witness  hav- 

6.  ing  refused  to  answer  for  the  reason  that  his 
disclosures  might  tend  to  incriminate  him.    At 

said  time  the  witness  was  under  joint  indictment  with 
defendant  Alley,  for  the  offense  that  resulted  in  the 
injury  involved  in  this  action.  Appellant  failed  to 
make  any  statement  of  what  he  expected  to  prove  by 
said  witness,  and  we  are  therefore  unable  to  say  that 
such  ruling  of  the  court  was  harmful  to  appellant, 
even  if  erroneous.    Jordan  v.  D'Heiir  (1880),  71  Ind. 
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199;  ffite  V.  Warner  (1911),  47  Ind.  App.  612,  93  N.  B. 
1005.  We  find  no  available  error.  The  judgment  is 
affirmed* 


Scottish  TTnion  and  National  Insurance  Company  v. 

B.  E,  LiNKENHELT  AND  CoMPANY,  InCOBPORATED. 

[No.  9,548.    Filed  December  31,  1918.    Rehearing  denied  May  29, 

1919.] 

1.  Appeal. — Review. — HamUeas  Error, — Ruling  on  Demurrer. — 
Sustaining  a  demurrer  to  a  paragraph  of  answer  was  harmless, 
where  proof  of  the  facts  alleged  therein  was  admissible  under  the 
general  denial,  and  the  record  shows  that  evidence  pertinent  to 
the  Issue  alleged  was  in  fact  admitted  and  that  the  jury  was 
pro];)erly  Instructed  with  reference  thereto,    p.  326. 

2.  Appeal. — Review. — Weight  of  Evidence. — The  court  on  appeal 
will  not  weigh  the  evidence,    p.  327. 

3.  Appeal. — Review, — Verdict. — Evidence. — Inferences,  —  In  deter- 
mining the  sufficiency  of  the  evidence  on  appeal,  every  Inference 
reasonably  deduclble  therefrom  will  be  Indulged  to  support  the 
verdict    p.  327. 

4.  EviDENCS. — Inferences, — Force  <md  Effect, — ^An  Inference,  when 
authorized  and  drawn,  has  the  same  force  and  effect  as  a  proved 
fact,  and,  in  connection  with  the  other  facts  established,  may 
authorize  a  further  or  additional  Inference  or  Inferences,    p.  327. 

5.  Insurance. — Tornado  Insurance. — Action, — Pleading. — Condition 
Precedent. — Right  to  Repair. — ^Where  a  tornado  policy  provided 
that  the  insurer  reserved  the  right,  if  so  elected,  to  repair,  rebuild, 
or  replace  any  property  damaged  or  destroyed,  the  insurer,  in 
order  to  avail  Itself  of  the  defense  that  insured,  by  repairing  the 
damaged  property,  breached  the  policy,  must  plead  an  election  to 
exercise  an  option  to  repair,  or  facts  excusing  the  failure  to  elect, 
since  such  election  is  a  condition  precedent  to  Insurer's  right  to 
repair,    p.  328. 

6.  Appeal.  —  Review.  —  Refusal  of  Instructions.  —  Repetition,  — 
Where,  on  a  number  of  Issues  in  the  case,  defendant  tendered 
several  instructions  which  were  so  nearly  alike  that  the  giving 
of  all  of  those  requested  on  any  one  subject  might  have  resulted 
in  a  repetition  harmful  to  plaintiff,  but  as  to  each  issue  the  court 
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gave  at  least  one  of  the  instructions  tendered  thereon,  defendant 
was  not  prejudiced  by  the  refusal  of  the  remainder  of  the 
requested  instructions,    p.  830. 

7.  Appeal. — Waiver  of  Error. — ^/n«frvc<{on«.— Error,  If  any.  In  the 
giving  of  an  instruction  relating  to  the  measure  of  damage^  is 
waived  by  appellant's  failure  to  assert  on  appeal  that  the  dam- 
ages awarded  are  excessive,   p.  330.  ' 

8.  Appeal. — Review. — Evidence. — Motion  to  Strike  Out, — Necessity 
of  Objections. — Where  a  witness  was  permitted  to  testify  with- 
out objection,  the  overruling  of  a  motion  to  strike  out  the  testi- 
mony presents  no  question  for  review  on  appeal,    p.  330. 

9.  Insurance. — Tornado  Insurance. — Action  on  Policy. — Evidence. 
— Velocity  of  Wind. — Competency, — ^In  an  action  on  a  tornado 
policy,  evidence  of  the  velocity  of  the  wind  at  about  the  hour 

■  of  the  damage  to  plaintiff's  property  at  a  point  three  and  one- 
half  miles  from  the  place  where  plaintiff's  property  was  located 
was  properly  admitted,  the  distance  of  the  witness  from  plain- 
tiff's property  bearing  on  the  weight  of  his  testimony  rather  than 
on  its  competency,    p.  331« 

10.  Appeal. — Review. — Evidence. — Waiver  of  Error. — ^Whether  evi- 
dence relating  solely  to  the  question  of  damages  was  erroneously 
admitted  will  not  be  considered  on  appeal,  in  the  absence  of  any 
contention  by  appellant  that  the  amount  of  recovery  Is  excessive, 
p.  331. 

11.  INSUBANCE. — Tornado  Insurance. — Action  on  Policy. — Verdict, 
— Answers  to  Interrogatories. — In  an  action  on  a  tornado  policy, 
involving  the  question  whether  there  was  a  windstorm  within 
the  terms  of  the  policy  at  the  time  of  damage  to  plaintiff's 
property,  defendant's  motion  for  Judgment  on  answers  to  inter- 
rogatories showing  that  the  wind  blowing  at  the  time  insured's 
property  was  damaged  was  a  usual  wind  at  that  season  of  the 
year  in  the  locality  in  question,  and  that  wind  of  much  greater 
velocity  at  such  time  of  the- year  was  of  frequent  occurrence, 
was  properly  overruled,  where  the  general  verdict  was  for  plain- 
tiff and  such  answers  were  nullified  by  answers  to  other  inter- 
rogatories finding  that  the  wind  attained  velocity  greater  than 
twenty-eight  to  thirty  miles  per  hour,  and  that  a  wind  of  that 
velocity  was  unusual,    pp.  331,  332. 

12.  Insurance. — Tornado  Insurance. — Construction  of  Policy. — 
Windstorm.— A  windstorm,  within  the  terms  of  an  insurance 
policy  indemnifying  Insured  against  loss  or  damage  to  property 
by  windstorm,  cyclone  or  tornado,  takes  its  meaning  from  the 
words  "tornado"  and  "cyclone,"  with  which  it  is  associated,  and 
should  be  construed  as  something  more  than  an  ordinary  gust  of 
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wind,  no  matter  how  prolonged,  and,  although  it  need  not  have 
either  the  twirling  or  whirling  features  which  usually  accompany 
tornadoes  or  cyclones,  it  must  assume  the  aspect  of  a  storm. 
p.  831. 

From  Marshall  Circuit  Court;  Smith  N.  Stevens, 
Judge. 

Action  by  B.  E.  Linkenhelt  and  Company,  Incor- 
porated, against  the  Scottish  Union  and  National  In- 
surance Company.  From  a  judgment  for  plaintiff, 
the  defendant  appeals.    Affirmed. 

Burke  G.  Slaymaker,  for  appellant. 
Martindale  <&  Martindale,  for  appellee. 

HoTTEL,  J.-^This  is  an  action  by  appellee  to  recover 
on  an  insurance  policy  in  which  appellant  promised 
to  indemnify  appellee  against  loss  or  damage  to  cer- 
tain of  its  property  by  windstorm,  cyclone  or  tor- 
nado. 

Fifty-six  propositions  are  stated  under  appellant 's 
points  and  authorities,  of  which  the  first  challenges 
the  action  of  the  circuit  court  in  sustaining  a  demur- 
rer to  appellant  *s  second  paragraph  of  answer. 

This  answer  set  up,  by  way  of  defense,  a  provision 

in  the  policy  to  the  effect  that  **this  company  shall 

not  be  liable  for  any  loss  or  damage  caused  by 

1.  hail,  whether  driven  by  wind  or  not,  snow- 
.storms,  frost,**  etc.  The  memorandum  filed 
with  the  demurrer  shows  that  this  defense  was  chal- 
lenged on  the  ground  that  it  was  an  argumentative 
denial,  and  that  proof  of  the  facts  alleged  therein 
was  admissible  under  the  general  denial.  The  demur- 
rer was  evidently  sustained  on  this  theory,  and,  as 
the  record  shows  that  evidence  pertinent  to  such 
issue  was  in  fact  admitted,  and  that  the  jury  was 
properly  instructed  with  reference  thereto,  it  follows 
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that  no  harm  could  have  resulted  from  the  ruling  in 
question. 

Appellant's  propositions  Nos.  2  to  33,  inclusive, 

are  directed  to  that  ground  of  the  motion  for  a  new 

trial  which  challenges  the  verdict  of  the  jury 

2.  as  not  being  sustained  by  the  evidence,  and, 
subject  to  the  exception  hereinafter  indicated, 
they  may  be  disposed  of  through  an  application 

3.  of  rules  of  law  so  well  established  that  no  cita- 
tion of  authority  is  necessary  for  their  support, 

viz.:  (1)  That  an  appellate  tribunal  will  not  weigh 
the  evidence;  and  (2)  that  every  inference  reason- 
ably deducible  therefrom  will  be  indulged  to  support 
the  verdict  of  the  jury.  As  pertinent  to  the  ques- 
tions presented  by  some  of  appellant'^s  propositions 
we  should  add,  in  this  connection,  that  an  inference, 
when  authorized  and  drawn,  has  the  same  force 

4.  and  effect  as  a  proved  fact,  and,  in  connection 
with  the  other  facts  established,  may  authorize 

a  further  or  additional  inference  or  inferences.  In- 
dian Creek  Coed,  etc.,  Co.  v.  Calvert  (1918),  68  Ind. 
App.  474, 119  N.  E.  525, 120  N.  E.  709;  Public  Savings 
Ins.  Co.  V.  Greenwald  (1918),  68  Ind.  App.  609,  118 
N.  E.  556, 121  N.  E.  47. 

The  evidence  as  a  whole  is  very  unsatisfactory,  and 
presents  a  situation  in  which  the  circuit  court  might 
readily  have  sustained  the  motion  for  a  new  trial  on 
the  ground  stated,  but,  as  the  record  comes  to  this 
court,  we  have  no  such  power.  Oilar  v.  Oilar  (1919), 
188  Ind.  125, 120  N.  E.  705, 706 ;  Cincinnati,  etc.,  R.  Co. 
V.  Madden  (.1893),  134  Ind.  462,  469,  34  N.  E.  227. 

The  exception  above  referred  to,  in  discussing  the 
sufficiency  of  the  evidence  to  sustain  the  verdict,  is 
found   in   appellant's    contention   that    appellee   is 
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affirmatively  shown  to  have  breached  the  terms  of  the 
insurance  contract,  and  is  therefore  not  entitled  to 
recover.  This  contention  rests  on  provisions  of  the 
policy  to  the  effect :  (1)  that :  **This  company  (appel- 
lant) reserves  the  right,  if  it  so  elect,  to  take  all  or  any 
part  of  the  articles  damaged  at  their  ascertained  or 
appraised  value;  also  to  repair,  rebuild  or  replace 
any  property  damaged  or  destroyed;'^  and  (2)  that 
*  *  the  insured,  as  often  as  required,  shall  exhibit  to 
any  person  designated  by  this  company  all  that  re- 
mains of  any  property  herein  described/^ 

The  evidence  shows  that  before  proof  of  loss  was 

made,  appellee,  repaired  the  building  which  had  been 

damaged  by  the  alleged  windstorm,  and  appel- 

5.  lant  insists  that,  as  this  act  prevented  an 
exercise  of  its  option  to  repair  and  restore  said 
building,  it  amounted  to  a  breach  of  the  contract  be- 
tween the  parties.  In  answer  to  this  argument,  appel- 
lee directs  attention  to  a  further  provision  iri  the 
policy  requiring  that,  *'In  the  event  of  loss,  the  in- 
sured shall  forthwith  protect  the  property  from  fur- 
ther damage,'*  and  asserts  that  the  condition  of  the 
building  was  such  as  to  require  immediate  repair 
in  order  to  avoid  further  damage  to  the  merchandise 
within.  It  is  also  shown  that  immediately  after  the 
storm  in  question  appellant  sent  a  representative  to 
examine  and  inspect  the  damaged  building  and  mer- 
chandise; that  he  left  without  taking  steps  to  repair 
the  property  and  without  indicating  an  intention  or 
desire  so  to  do,  and  that  appellee  then  made  repairs 
in  order  to  avoid  further  loss  and  damage.  In  our 
view  of  the  case,  there  is  no  occasion  here  to  discuss 
the  merits  of  the  question  which  is  involved  in  the 
respective  conditions  of  the  policy  above  set  out.    At 


MAY  TEBM,  1919.  329 


Scottliib,  etc.,  Ins.  Co.  v.  B.  £.  Linkenhelt  &  Co. — ^70  Ind.  App.  324. 

most,  the  alleged  breach  of  contract  relied  on  by 
appellant  would  affect  its  rights  only  in  case  it  elected 
to  repair  the  damaged  property,  and  there  is  no 
pleading  in  the  case  which  shows  an  exercise  of  the 
option  to  repair,  or  steps  taken  to  that  end,  or  an 
intention  or  desire  to  exercise  such  option  but  for  the 
act  of  appellee.  The  right  to  repair  is  expressly  con- 
ditioned on  an  election  by  appellant  and  such  election 
was  therefore  a  condition  precedent,  and  should  have 
been  pleaded.  Magic  Packing  Co.  v.  Stone-Ordean, 
etc.,  Co.  (1902),  158  Ind.  538,  541,  64  N.  E.  11;  Union 
Central  Life  Ins.  Co.  v.  Jones  (1897),  17  Ind.  App. 
592,  601,  47  N.  E.  342. 

It  is  true  that  an  insured  might  be  guilty  of  acts 
and  conduct  which  would  prevent  or  render  futile  an 
election  on  the  part  of  the  company,  but  in  such  a 
case  the  facts  relied  on  as  excusing  the  failure  to 
elect  should  be  set  forth  in  the  pleading.  Magic  Padc- 
ing  Co.  v.  Stone-Ordean,  etc.,  Co.,  supra,  542;  Plow- 
man V.  Shidler  (1871),  36  Ind.  484,  490. 

In  the  present  case,,  there  is  not  only  a  failure  to 
present  such  issue  in  a  proper  pleading,  but  there  is 
also  an  absence  of  evidence  tending  to  show  an  elec- 
tion to  repair  or  an  intention  or  desire  to  exercise  the 
option  to  that  effect.  On  the  contrary,  appellant 
denied  any  liability  under  the  policy,  and  its  present 
claim  does  not  seem  to  have  entered  into  that  denial, 
as  originally  stated.  The  condition  of  the  pleadings, 
and  of  the  evidence  pertinent  thereto,  serves  to  dis- 
tinguish this  case  from  those  which  are  cited  and 
relied  on  by  appellant. 

Appellant's  propositions  Nos.  34  to  48,  respectively,  . 
challenge  the  action  of  the  trial  court  in  refusing  to 
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give  certain  instructions  tendered  by  appellant. 

6.  It  is  unnecessary  to  burden  this  opinion  by  set- 
ting out  or  discussing  the  merits  of  any  of  these 

instructions.  It  is  sufficient  to  say  that,  on  the  issues 
to  which  they  relate,  appellant  tendered  two  or  more 
instructions  which  were  substantially  alike,  or  so 
nearly  so  that  the  giving  of  all  of  those  tendered  on 
any  one  subject  might  have  resulted  in  a  repetition 
prejudicial  to  the  rights  of  appellee.  In  every  in- 
stance, the  court  gave  at  least  one  of  the  instructions 
tendered  on  a  particular  issue,  and,  when  the  instruc- 
tions which  were  refused  are  considered  in  the  light 
of  those  which  were  given,  it  is  evident  that  appel- 
lant's rights  were  not  prejudiced  by  such  refusal. 
Tetter  v.  Tetter  (1916),  185  Ind.  206,  208,  110  N.  E. 
195 ;  Daywitt  v.  Daymtt  (1917),  63  Ind.  App.  444, 450, 
114  N.E.  694. 

Appellant's  proposition  No.  49  is  directed  to  in- 
struction No.  5  given  by  the  trial  court  on  its  own 
motion.    This  instruction,  however,  relates  to 

7.  the  measure  of  damages,  and  the  error  therein, 
if  any,  has  been  waived  by  appellant's  failure 

to  assert,  in  this  court,  that  the  award  of  the  jury  is 
excessive.  Wdshhurn-Crashy  Co.  v.  Cook  (1919),  70 
Ind.  App.  463,  120  N.  E.  434,  437,  and  cases  there 
collected. 

The  next  two  propositions  stated  in  appellant's 

brief  relate  to  the  admission  of  evidence.    The  first 

has  reference  to  the  testimony  of  the  witness 

8.  Melvin  Green  that,  at  about  the  hour  of  the 
damage  to  appellee's  property,  he  was  driving 

along  a  road  about  three  and  one-half  miles  east  of 
the  city  of  Plymouth,  in  which  appellee's  property  is 
situated,  and  that  **the  wind  was  blowing  so  hard  I 
could  not  get  across  the  railroad;  the  sleigh  went 
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over.''  The  record  discloses  no  objection  to  the  ad- 
mission of  this  evidence,  but  shows  that  after  its 
admission,  appellant  moved  to  strike  out  **what  took 
place  three  and  one-half  miles  east  of  Plymouth." 
This  motion  presents  no  question  for  review  since 
there  is  no  error  in  refusing  to  strike  out  testimony 
which  is  admitted  without  objection.  Eckman  v. 
Funderburg  (1915),  183  Ind.  208,  213,  108  N.  E.  577; 
Regina  Co.  v.  Galloway  (1&12),  50  Ind.  App.  92, 

9.  93,  98  N.  E.  81.    Furthermore,  the  time  and 
place  of  the  experience  narrated  by  the  witness 

would  have  a  bearing  on  the  weight  of  his  testimony, 
rather  than  on  its  competency,  and,  under  the  circum- 
stances, the  evidence  was  properly  received. 

The  second  objection  to  the  admission  of  evidence 

relates  to  the  testimony  of  one  of  appellee's  officers 

concerning  the  cost  of  the  repairs  which  were 

10.  made  on  the  damaged  building,  but,  in  the  ab- 
sence of  any  contention  on  the  part  of  appel- 
lant that  the  amount  of  recovery  is  excessive,  there 
is  no  occasion  to  consider  this  objection  in  detail, 
since  the  evidence  related  solely  to  the  question  of 
damages.  Peabody-Alwert  Coal  Co.  v.  Yandell  (1913), 
179  Ind.  222,  229, 100  N.  E.  758. 

Finally,  it  is  contended  that  appellant 's  motion  for 

judgment  on  the  answers  to  interrogatories  returned 

by  the  jury  should  have  been  sustained.    This 

11.  contention  rests  on  the  answers  to  interroga- 
tories Nos.  12  and  19,  to  the  effect,  respectively, 
that  the  wind  which  was  blowing  at  the  time 

12.  appellee's  roof  collapsed  was  a  usual  wind  in 
the  winter  season  in  Marshall  county,  and  that 

a  wind  of  greater  velocity  than  that  which  was  blow- 
ing on  said  occasion  was  of  frequent  occurrence  in 
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^lar shall  county  in  the  winter  season.  As  stated  in 
Jordan  v.  loiva,  etc.,  Ins.  Co.  (1911),  151  Iowa  73,  77, 
130  N.  W.  177,  Ann.  Cas.  1913A  266,  a  windstorm, 
within  the  meaning  of  an  insurance  policy  such  as 
the  present,  **  should  be  construed  as  something  more 
than  an  ordinary  gust  of  wind,  no  matter  how  pro- 
longed;  and  it  takes  its  meaning  measurably  at  least 
from  the  other  words  with  which  it  is  associated, 
to  wit,  tornado  and  cyclone.  However,  it  need  not 
have  either  the  cyclonic  or  the  twirling  or  whirling 
features  which  usually  accompany  tornadoes  or  cy- 
clones, but  it  must  be  more  than  an  ordinary  current 
of  air  no  matter  how  long  continued.  In  other  words, 
it  must  assume  the  aspect  of  a  storm,  i.  e.,  an  outburst 
of  tumultuous  force.  ^ '  The  general  verdict  of  the  jury 

necessarily  finds  the  existence   of  a  **wind- 
11.   storm, ' '  as  above  defined,  and  that  finding  is  at 

variance  with  the  answers  to  interrogatories 
which  tend  to  show  only  an  ordinary  or  usual  wind, 
entirely  seasonable  in  character.  These  answers, 
however,  are  nullified  by  the  answers  to  interrogato- 
ries Nos.  14  and  15,  to  the  effect  that  at  the  time  of  the 
injury  to  appellee 's  property  the  wind  had  attained  a 
velocity  greater  than  twenty-eight  to  thirty  miles  per 
hour,  and  that  a  wind  of  that  velocity  was  a  high  or 
unusual  wind  for  the  winter  season  in  Marshall 
county.  It  thus  appears  that  the  answers  relied  on 
by  appellant,  in  so  far  as  they  tend  to  contradict  the 
general  verdict,  are  destroyed  by  other  answers  re- 
turned by  the  jury,  and  the  motion  for  judgment 
thereon  was  therefore  properly  overruled.  Wise  v. 
Cleveland,  etc.,  R.  Co.  (1915),  183  Ind.  484,  487,  108 
N.  E.  369;  Traylor  v.  McCormick  (1917),  63  Ind.  App. 
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695,  698,  115  N.  E.  346;  WUliams  v.  Lowe  (1916),  62 
Ind.  App.  357,  364, 113  N.  E.  471. 

No  reversible  error  appearing,  the  judgment  of  the 
trial  court  is  aflSrmed. 


Pittsburgh,  Cincinnati,  Chicago  and  St.  Louis 
Eallway  Company  v.  Baughn. 

[No.  9,808.    Filed  June  3,  1919.] 

1.  Pleading. — Demurrer  to  Complaint. — Waiver  of  Objections. — 
Failure  to  Point  Out  in  Memorandum. — Under  1344,  cl.  6,  Bums 
1014,  Acts  1911  p.  415,  relating  to  procedure  in  dvil  cases,  objec- 
tions to  the  sufficiency  of  the  complaint  not  stated  in  the  memo- 
randum accompanying  the  demurrer  are  waived,   p.  364. 

2.  Pleading. — Demurrer  to  Complaint. — Memorandum. — Suffldenoy. 
— ^An  objection  to  the  sufficiency  of  the  complaint,  set  out  In  the 
memorandum  accompanying  the  demurrer,  "that  no  facts  are 
alleged  to-show  or  showing  the  defendant  guilty  of  actionable 
negligence/'  is  too  general  and  indefinite  to  present  any  question, 
p.  335. 

From  Randolph  Circuit  Court ;  Theodore  Shockney, 
Judge. 

Action  by  William  J.  Baughn  against  the  Pitts- 
burgh, Cincinnati,  Chicago  and  St.  Louis  Railway 
Company.  From  a  judgment  for  plaintiff,  the  de- 
fendant appeals.    Affirmed. 

G.  E.  Ross,  for  appellant. 

Macey,  Nichols  &  Bales  and  Charles  E.  Schwartz, 
for  appellee. 

McMahan,  J. — The  appellee  brought  this  action  to 
recover  the  value  of  a  mare  which  it  is  alleged  was 
struck  and  killed  by  one  of  appellant's  locomotives  by 
reason  of  the  negligence  of  appellant  in  failing  to 
fence  securely  its  right  of  way. 
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The  complaint  alleged  that  appellant  operated  and 
controlled  a  certain  railway  in  Randolph  county,  Indi- 
ana, and  that.it  failed  and  neglected  to  construct  sLnd 
maintain  a  proper  fence  to  restrain  horses  and  cattle 
from  straying  on  its  right  of  way ;  that  a  mare  owned 
by  appellee,  by  reason  of  the  failure  of  appellant  to 
fence  its  right  of  way,  strayed  upon  appellant 's  right 
of  way  at  a  place  where  it  was  not  fenced,  and  that 
appellant  negligently  ran  a  locomotive  and  train  of 
cars  against  said  mare,  killing  the  same,  all  of  which 
was  without  appellee's  fault. 

Appellant  filed  a  demurrer  to  the  complaint  for 
want  of  facts,  which  was  overruled  and  exceptions 
saved.  Answer  of  general  denial  was  filed,  and  a 
trial  by  jury  resulted  in  a  verdict  and  judgment  for 
appellee.  Appellant  filed  a  motion  for  a  new  trial 
for  the  reasons  that  the  verdict  is  not  sustained  by 
suflScient  evidence,  is  contrary  to  law,  and  for  the  giv- 
ing of  certain  instructions. 

Appellant  contends  that  the  complaint  is  bad,  and 
that  the  demurrer  to  it  should  have  been  sustained 
because  it  is  not  alleged:  (1)  That  the  appellant 
owned  or  operated  the  locomotive  and  train  of  cars 
which  it  is  alleged  ran  against  and  killed  the  mare; 
(2)  that  it  is  not  alleged  that  the  servants  of  appel- 
lant who  ran  the  locomotive  and  train  were  at  the 
time  in  appellant's  employ;  (3)  that  it  is  not  alleged 
that  the  mare  which  was  killed  entered  upon  appel- 
lant's right  of  way  in  Randolph  county  where  the 
fence  was  insufficient;  and  (4)  that  it  is  not  alleged 
that  the  mare  was  killed  in  Randolph  county.  None 
of  these  objections  to  the  complaint  were  stated 

1.  in  the  memorandum  which  was  filed  with  the 
demurrer  and  by  virtue  of  §344,  cl.  6,  Burns 
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1914,  Acts  1911  p.  415,  are  waived.    The  first 

2.  objection  to  the  complaint  set  out  in  the  memo- 
randum filed  with  the  demurrer  is  that :  '  *  No 
facts  are  alleged  to  show  or  shov^ing  the  defendant 
guilty  of  actionable  negligence. '  ^  This  is  too  general 
and  indefinite  to  present  any  question.  The  purpose 
of  requiring  the  demurring  party  to  file  a  memoran- 
dum stating  wherein  the  pleading  is  insufficient  for 
want  of  facts  is  so  that  the  trial  court  will  have  the 
particular  objection  in  mind  and  act  advisedly  when 
ruling  upon  the  demurrer.  The  day  of  filing  a  gen- 
eral demurrer  to  a  pleading  is  a  thing  of  the  past  in 
Indiana,  and  the  filing  of  a  memorandum  which  is  as 
vague  and  indefinite  as  the  general  demurrer  avails 
nothing.  We  know  of  no  good  reason  why  a  party 
filing  a  demurrer  to  a  pleading  should  not  be  as  spe- 
cific in  pointing  out  the  objections  to  the  trial  court 
as  is  done  on  appeal.  We  see  no  objection  to  the  com- 
plaint.   The  demurrer  was  properly  overruled. 

Appellant  contends  that  the  verdict  is  not  sustained 
by  sufficient  evidence  in  the  following  particulars; 
That  there  is  no  evidence:  (1)  That  said  mare  wks 
struck  by,  or  came  in  contact  with,  a  locomotive  or  car 
on  appellant's  railroad;  (2)  that  saiji  mare  was 
struck  or  killed  in  Randolph  county,  Indiana ;  (3)  that 
said  mare  was  struck  by,  or  came  in  contact  with,  a 
locomotive  or  car  owned  or  operated  by  appellant ;  (4) 
that  said  mare  was  negligently  run  against  and  killed 
by  a  locomotive  and  train  of  cars  operated  and  man- 
aged by  the  servants  and  agents  of  said  defendant. 

We  have  examined  the  evidence  and  find  that  there 
is  evidence  on  every  material  allegation  of  the  com- 
plaint sufficient  to  sustain  the  verdict. 

Complaint  is  made  of  the  first,  second,  third  and 
seventh  instructions  given  by  the  court  to  the  jury. 
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By  instruction  No.  1  the  court  informed  the  jury  as 
to  the  nature  of  the  complaint  and  answer,  and  that 
the  appellee  had  the  burden  of  proving  every  mate- 
rial allegation  of  the  complaint  by  a  fair  preponder- 
ance of  the  evidence.  By  instruction  No.  2  the  court 
correctly  instructed  the  jury  as  to  the  law  requiring 
railroads  to  fence  their  right  of  way.  Instruction 
No.  3  informed  the  jury  that,  while  appellee  must 
prove  his  case  by  a  preponderance  of  the  evidence, 
that  proof  need  not  be  by  direct  evidence  of  persons 
who  saw  the  occurrence  sought  to  be  proved  and  that 
facts  might  be  proved  by  circumstantial  evidence.  By 
instruction  No.  7  the  jury  was  instructed  as  to  the 
duty  of  a  railroad  to  construct  fences  and  to  keep 
them  in  repair. 

Each  of  the  instructions  were  applicable  to  the 
issues,  were  correct  as  to  form,  and  there  was  no 
error  in  the  giving  of  any  of  them.  The  motion  for 
a  new  trial  was  properly  overruled. 

Judgment  affirmed. 

Nichols,  P.  J.,  not  participating. 


McMillan,  Administratob,  v.  Plymouth  Electric 

Light  and  Poweb  Company. 

[No.  9,827.    Filed  June  3,  1919.] 

1.  Appeal. — Record, — Bill  of  Exceptions. — Piling. — A  purported 
biU  of  exceptions  embodied  In  the  transcript  cannot  be  consid- 
ered a  part  of  the  record,  unless  it  appears  that  it  was  duly  filed, 
which  must  be  shown  either  by  an  order-book  entry  or  by  the 
certificate  of  the  clerk  of  the  trial  court,  and  that  such  filing  was 
made  during  the  term  at  which  the  motion  for  a  new  trial  was 
overruled,  or  within  a  time  given  beyond  such  term  for  that 
purpose,    p.  338. 
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2.  Exceptions,  Bill  of. — Requisites. — Certificate  of  Judge. — ^The 
longhand  report  of  the  evidence  alone  does  not  constitute  a  bill 
of  exceptions,  the  certificate  of  the  trial  judge  being  required  to 
make  it  a  completed  bill.    p.  339. 

3.  Exceptions,  Bill  of. — Filing.— How  Shown. — ClerVs  Certificate. 
— Sufficiency, — The  certificate  of  the  clerk  merely  reciting  that 
the  transcript  contains  the  longhand  report  of  the  evidence  as 
filed  in  his  office  by  the  court  reporter  is  not  sufficient  to  show 
that  the  bill  of  exceptions  containing  the  evidence  was  filed, 
p.  340. 

4.  Appeal. — Record. — Bill  of  Exceptions. — Filing. — How  Shown. — 
The  filing  of  a  bill  of  exceptions  cannot  be  shown  on  appeal  by 
the  file  mark  of  the  clerk  thereon  alone,    p.  340. 

5.  Exceptions,  Bill  of. — Incorporating  in  Record, — Praecipe, — ^A 
written  praecipe  addressed  to  the  clerk,  directing  him  to  make 
out  a  complete  transcript  of  all  the  pleadings,  entries  and  orders 
made  and  entered  of  record  in  the  cause,  did  not  include  a  direc- 
tion to  include  a  bill  of  exceptions  containing  the  evidence, 
pp.  340,  341. 

6.  Pleading. — Definition. — Scope. — Pleadings  Jn  a  cause  are  the 
formal  statements  by  the  parties  of  their  respective  claims  and 
defenses,  and  in  the  broadest  sense  include  all  proceedings  from 
the  complaint  until  issue  Is  Joined,    p.  341. 

7.  Motions. — Order. — ^An  order  of  court  is  a  Judgment  or  conclu- 
sion of  the  court  on  any  motion  or  proceeding  by  which  affirma- 
tive relief  is  granted  or  relief  denied,    p.  341. 

8.  Ck>UBTS. — Entry. — ^An  entry,  as  applied  to  Judicial  proceedings 
is  a  statement  of  a  conclusion  reached  by  the  court,  or  an  act 
done  during  the  progress  of  a  cause,  which  is  spread  of  record, 
and  designed  to  furnish  incontestable  evidence  of  the  matter 
stated,    p.  341. 

9.  Appeal. — Record. — Praecipe. — ^Where  a  written  praecipe  for  a 
transcript  is  filed  calling  for  less  than  the  entire  record,  only 
such  papers  and  entries  as  are  mentioned  therein  are  properly 
a  part  of  the  record  on  appeal,   p.  341. 

10.  Exceptions,  Bill  of. — Requisites. — Identification.-^^tatement. 
— ^While  it  is  not  necessary  that  a  bill  of  exceptions  containing 
the  evidence  shall  have  any  particular  form  of  introduction, 
yet  it  should  be  preceded  by  a  statement  sufficient  to  Identify 
it  as  a  bill  of  exceptions. ,  p.  342. 

11.  Appeal. — Questions  Reviewable. — Evidewx. — BiU  of  Excep- 
tions.— In  order  to  have  the  evidence  considered  on  appeal,  the 
bill  of  exceptions  in  the  record  must  show  that  it  contains  all  the 

evidence,    p.  342. 

12.  AvFEAJ..  — Questions  Reviewable. --Assignments  of  Error.— 
Where  the  only  error  assigned  on  appeal  is  the  action  of  the 

VOU  70—22 
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court  in  overruling  the  motion  for  a  new  trial,  and  the  only 
grounds  therefor  alleged  therein  require  a  consideration  of  the 
evidence,  which  is  not  In  the  record,  no  question  is  presented 
for  review,   p.  342. 

From  Marshall  Circuit  Court;  Smith  N.  Stevens, 
Judge. 

Action  by  Walter  J.  McMillan,  administrator  of  the 
estate  of  James  McMillan  and  Company  against  the 
Plymouth  Electric  Light  and  Power  Company.  From 
a  judgment  for  defendant,  the  plaintiff  appeals. 
Affirmed. 

Gallagher  <&  Messner,  Adam  E.  Wise  and  Messner 
£  Higgins,  for  appellant. 
Harley  A.  Logan,  for  appellee. 

Batman,  C.  J. — ^This  is  an  action  by  appellant 
against  appellee  to  foreclose  a  mechanic's  lien,  in 
which  a  judgment  was  rendered  in  favor  of  the  latter 
against  the  former.  The  sole  error  relied  upon  for 
reversal  is  the  action  of  the  court  in  overruling  appel- 
lant 's  motion  for  a  new  trial,  which  is  based  solely  on 
the  grounds  that  the  decision  of  the  court  is  not  sus- 
tained by  sufficient  evidence  and  is  contrary  to  law. 
It  thus  appears  that  the  only  questions  which  appel- 
lant seeks  to  present  by  this  appeal  require  a  consid- 
eration of  the  evidence. 

Appellee  asserts  that  the  evidence  is  not  in  the  rec- 
ord, and  we  will  first  direct  our  attention  to  a  con- 
sideration of  this  contention,  for,  if  it  is  well 

1.  taken,  there  is  nothing  presented  for  our  deter- 
mination. An  inspection  of  the  transcript  filed 
in  this  court  discloses  that  there  is  embodied  therein 
what  purports  to  be  a  bill  of  exceptions  containing 
the  evidence,  but  it  does  not  follow  from  this  that 
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such  bill  is  a  part  of  the  record.  Certain  other  facts 
must  appear  before  it  can  be  so  considered.  Among 
other  things,  it  must  appear  that  it  was  duly  filed. 
Hoover  v.  Weesner  (1897),  147  Ind.  510, 45  N.  E.  650, 
46  N:  E.  905.  Such  filing  must  be  shown  either  by  an 
order-book  entry,  or  by  the  certificate  of  the  clerk  of 
the  trial  court.  Howe  v.  White  (1904),  162  Ind.  74, 
69  N.  E.  684;  Graves  v.  Jenkins  (1915),  58  Ind.  App. 
500, 108  N.  E.  531.  It  must  also  appear  that  such  fil- 
ing was  made  during  the  term  at  which  the  motion  for 
a  new  trial  was  overruled,  or  within  a  time  given 
beyond  such  term  for  that  purpose.  Bennett  v.  Root 
Furniture  Co.  (1911),  176  Ind.  606,  96  N.  E.  708; 
Home  Stove  Co.  v.  Bishop  (1918),  67  Ind.  App.  276, 
119  N.  E.  152.  In  the  instant  case  the  record  fails  to 
show  a  compliance  with  any  of  these  requirements. 
It  appears  that  the  judgment  from  which  this  appeal 
is  taken  was  rendered  at  the  May  term  of  the  Marshall 
Circuit  Court  in  the  year  1916.  Appellant  filed  a 
motion  for  a  new  trial  in  due  time,  which  was  over- 
ruled at  the  following  September  term  of  said  court. 
The  record  fails  to  show  that  the  alleged  bill  of  excep- 
tions was  filed  during  said  term,  or  that  any  time 
was  given  appellant  beyond  the  expiration  thereof 
for  such  purpose.  In  fact,  the  record  does  not  show, 
by  either  of  the  recognized  methods,  that  it  was  ever 
filed,  there  being  no  order-book  entry  to  that  effect  in 
the  transcript,  and  the  clerk's  certificate  being  silent 
in  that  regard.  True,  the  clerk's  certificate  recites 
that  the  transcript  contains  **the  longhand  report  of 
the  evidence  *  *  *  as  filed  in  my  oflSce  by  Fran- 
cis Karn,  court  reporter  of  said  court,*'  but  it  makes 

no  reference  to  the  filing  of  any  biU  of  excep- 
2.     tions.    The  longhand  report  of  the  evidence 

alone  does  not  constitute  a  bill  of  exceptions. 
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It  requires  the  certificate  of  the  trial  judge  to 

3.  make  it  a  completed  bill.    Hence  a  certificate 
merely  reciting  that  such  longhand  report  was 

filed  is  not  sufficient  to  show  that  the  bill  of  exceptions 
was  filed.  Hoffman  v.  Isler  (1912),  49  Ind.  App.  284, 
97  N.  E.  188;  Fairbanks  v.  Warrum  (1914),  56  Ind. 
App.  337,  104  N.  E.  983,  1141.  We  note  that  certain 
file  marks  of  the  clerk  of  the  trial  court  appear  on 
the  back  of  various  pages  of  the  alleged  bill  of  excep- 
tions containing  the  evidence,  some  bearing  a  date 
prior  and  some  bearing  a  date  subsequent  to  the  day 
on  which  the  trial  judge  attached  his  certificate 

4.  thereto,  but  it  is  well  settled  that  the  filing  of 
a  bill  of  exceptions  cannot  be  shown  on  appeal 

by  the  file  mark  of  the  clerk  thereon  alone.  Rector  v. 
Druley  (1909),  172  Ind.  332,  88  N.  E.  602.  For  the 
reasons  stated  we  hold  that  the  alleged  bill  of  excep- 
tions containing  the  evidence  is  not  a  part  of  the 
record. 

But,  aside  from  the  question  of  filing,  there  is  still 

another  reason  why  such  bill  of  exceptions  cannot  be 

considered  as  being  a  part  of  the  record.    It 

5.  appears  that  the  transcript  in  question  was 
prepared  in  pursuance  of  a  written  praecipe, 

which,  after  entitling  the  cause,  is  addressed  to  the 
clerk  of  the  trial  court  in  the  following  words :  **  You 
are  directed  to  make  out  a  complete  transcript  of  all 
the  pleadings,  entries  and  orders  made  and  entered 
of  record  in  the  above  entitled  cause.*'  It  will  be 
observed  that  this  praecipe  does  not  call  for  a  tran- 
script of  the  entire  record,  but  for  only  such  portions 
thereof  as  are  properly  designated  as  pleadings, 
orders  and  entries.    Pleadings  in  a  cause  are  the 
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formal  statements  by  the  parties  of  their  re- 

6.  spective  claims  and  defenses.  21  B.  C.  L.  436 ; 
KUpatrick-Koch,  etc.,  Co.  v.  Box  (1896),  13 

Utah  494, 45  Pac.  629;  Paxton  v.  State  (1899),  59  Neb. 
460,  81  N.  W.  383,  80  Am.  St.  689.  In  its  broadest 
sense,  the  word  ** pleadings'*  includes  all  proceedings 
from  the  complaint  until  issue  is  joined.  31  Cyc  46 ; 
Merrill  v.  Pepper  dine  (1893),  9  Ind.  App.  416,  36 
N.  E.  921.  An  order  of  court  has  been  defined  as  a 
judgment  or  conclusion  of  the  court  on  any 

7.  motion  or  proceeding  by  which  affirmative 
relief  is  granted  or  relief  is  denied.  20  R.  C.  L. 
512;  29  Cyc  1514;  Fisher  v.  McKeemie  (1914), 

8.  43  Okla.  577,  143  Pac.  860,  Ann.  Cas.  1917C 
1039,  and  note.    The  word  ** entry,'*  as  applied 

to  judicial  proceedings,  is  a  statement  of  a  conclusion 
reached  by  the  court,  or  an  act  done  during  the  prog- 
ress of  a  cause,  which  is  spread  of  record,  and  de- 
signed to  furnish  incontestable  evidence  of  the  matter 
stated.    15  Cyc  1055;  1  Black,  Judgments  §106.    It 
thus  appears  that  the  language  used  in  said 
5.     praecipe,  even  under  a  liberal  construction, 
does  not  fairly  include  a  bill  of  exceptions  con- 
taining the  evidence.    Under  the  well-settled 

9.  rule  that,  where  a  written  praecipe  for  a  tran- 
script is  filed,  calling  for  less  than  the  entire 

record,  only  such  papers  and  entries  as  are  mentioned 
in  said  praecipe  are  properly  a  part  of  the  record  on 
appeal,  we  cannot  consider  the  alleged  bill  of  excep- 
tions in  determining  any  question  which  appellant 
has  sought  to  present.  King  v.  Hoover  (1914),  57 
Ind.  App.  558, 105  N.  E.  172. 

Appellee  has  directed  our  attention  to  the  fact  that 
the  alleged  bill  of  exceptions  is  not  preceded  by  an 
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introductory  statement  as  to  what  it  purports 

10.  to  be,  and  that  it  fails  to  show  that  it  contains 
all  the  evidence.    In  view  of  the  conclusion  we 

have  already  announced,  it  will  suffice  to  say  with 
reference  to  the  first  alleged  defect  that,  while  it  is 
not  necessary  that  a  bill  of  exceptions  containing  the 
evidence  shall  have  any  particular  form  of  introduc- 
tion, yet  it  should  be  preceded  by  a  statement  suffi- 
cient to  identify  it  as  a  bill  of  exceptions.  Huston  v. 
Cosby  (1895),  14  Ind.  App.  602,  41  N.  E.  953;  Jenkins 
v.  WUson  (1895),  140  Ind.  544,  40  N.  E.  39;  Knicker- 
bocker Ice  Co.  v.  Lewis  (1903),  160  Ind.  494, 

11.  67  N.  E.  188.    As  to  the  second  alleged  defect 
we  need  only  say  that  it  has  been  repeatedly 

held  that,  in  order  to  have  the  evidence  considered  on 
appeal,  the  bill  of  exceptions  in  the  record  must  show 
that  it  contains  all  the  evidence.  Wagner  v.  Wagner 
(1915),  183  Ind.  528,  109  N.  E.  47. 

It  is  also  contended  that  appellant's  brief  does 
not  comply  with  the  rules,  but  under  the  circum- 
stances it  will  suffice  to  state  that  this  conten- 

12.  tion  in  part  is  well  taken.    In  view  of  the  fact 
that  the  only  error  assigned  is  the  action  of 

the  court  in  overruling  the  motion  for  a  new  trial,  and 
that  the  only  grounds  therefor  alleged  therein  require 
a  consideration  of  the  evidence,  which  we  have  held  is 
not  in  the  record,  there  is  nothing  presented  for  our 
consideration^  Shull  v.  Dunten  (1916),  62  Ind.  App. 
602, 113  N.  E.  381 ;  Fort  Wayne,  etc.,  Traction  Co.  v. 
Kumb  (1917),  64  Ind.  App.  529, 116  N.  E.  309.  Under 
these  circumstances  the  judgment  must  be  affirmed. 
Judgment  affirmed. 
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NiCKERSON  ET  AL.  V.  HoOVEB,  AdMINISTBATOB,  BT  AL. 

[No.  9,829.    Filed  March  28,  1017.    Rehearing  deniea  June  29,  1917. 

Transfer  denied  June  3,  1919.]  * 

L  Descent  and  Distribution. — Heirs, — In  its  strict  legal  or  tech- 
nical sense,  the  word  heirs  refers  to  those  on  whom  the  law  casts 
the  inheritance  in  the  absence  of  a  will.    p.  360. 

2.  Wills.  —  Constriiciwm,  —  I7«e  of  Words,  —  Heirs,  —  The  word 
"heirs,"  as  used  in  a  will  may  signify  those  who  take  by  its  terms, 
p.  350. 

3.  Wills. — Construction. — Technical  Terms, — Testator's  Meaninff, — 
Where,  by  a  proceeding  within  the  rules  that  govern  In  such 
cases,  the  meaning  that  testator  assigned  to  the  term  "heirs,"  as 
used  by  him  in  an  item  of  his  will,  has  been  clearly  ascertained, 
effect  must  be  given  to  it  as  so  used,  even  though  such  meaning 
is  different  from  its  legal  or  technical  meaning,    p.  350. 

4.  Wills. — Construction. — Vse  of  Words. — In  determining  the  sense 
in  which  a  testator  uses  a  term  in  his  will,  other  portions  of  the 
instrument  may  be  examined,    p.  350. 

5.  Wells. — Construction. — Vse  of  Words. — Extrinsic  Circumstances. 
— In  determining  the  sense  in  which  a  testator  used  a  word  in 
his  will,  the  court  will  look  at  the  circumtsances  under  which  the 
will  was  made,  as  the  state  of  testator's  family  or  his  property, 
and  the  like.    p.  350. 

6.  Wills. — Construction, — Heirs. — ^The  word  "heir,"  as  used  in  an 

■ 

item  of  a  will  stipulating  that  testator's  daughter  have  thirty 
acres  of  land  "provided  she  have  heirs,  if  not,  then  at  her  death 
^  wish,"  her  husband  "to  hold  the  same  until  his  death  if  he 
survives  her,"  etc.,  held  to  have  been  used  in  the  sense  of  "chil- 
dren," in  view  of  the  fact  that,  wherever  testator  used  the  word 
"heirs"  elsewhere  in  the  will,  he  used  it  with  the  force  and  sig- 
nificance of  children,  and  that,  when  the  will  was  drawn,  and  at 
the  time  of  testator's  death,  the  daughter  had  a  number  of  heirs, 
using  the  term  as  referring  to  persons  capable  of  inheriting  from 
her  at  her  decease,    p.  350. 

7.  Wills. — Construction. — Devise. — Fee  Simple,  —  Devise  Over. — 
Vesting. — Where  real  estate  is  devised  in  terms  denoting  an 
intention  that  the  primary  devisee  shall  take  a  fee  on  the  death 
of  the  testator,  coupled  with  a  devise  over  in  case  of  the  death 
of  such  primary  devisee  without  children  or  issue,  the  condition 
refers  to  a  death  without  children  or  issue  within  the  lifetime 
of  the  testator,  and,  if  the  primary  devisee  survives  the  testator 
he  takes  at  the  latter's  ^eath  an  estate  in  fee  simple,    p.  352. 
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8.  Wiixs.. — Conatruction, — Devise  in  General  Terms. — Estate  Cre- 
ated,— ^Where  a  devise  is  in  general  terms,  unaccompanied  by 
words  of  inheritance  or  other  language  defining  or  indicating  the 
quantity  of  estate  to  be  taken  by  the  devisee,  only  a  life  estate 
is  thereby  created,    p.  363. 

9.  Wnis. — Construction. — Devise  of  Land, — Creation  of  Life  Es- 
tate,— Condition  Precedent. — ^Where  testator's  will  devised  thirty 
acres  of  land  to  his  daughter  "forever  provided  she  have  heirs, 
if  not  then  at  her  death**  providing  a  remainder  over,  the  will 
created  a  life  estate  in  the  daughter  capable,  on  the  condition 
that  she  have  children,  of  being  enlarged  into  a  fee,  such  condi- 
tion being  precedent  rather  than  subsequent,  as  a  condition  prece- 
dent is  an  event,  the  happening  or  not  happening  of  which 
causes  a  conditional  estate  to  vest  or  be  enlarged,    pp.  353,  356. 

10.  Wnxs. — Construction, — Devise  on  Condition, — Intent  of  Testa- 
tor.— The  rule  that  a  condition  annexed  to  a  devise  in  fee  respect- 
ing devisee's  death  without  children  or  issue  ordinarily  refers 
to  the  period  terminating  with  the  death  of  the  testator  is  one 
of  construction  only,  and  yields  readily  to  the  intent  of  the 
testator,    p.  355. 

11.  Adoftiozt. — Adiopted  Child's  Right  of  Inheritance, — An  adopted 
child  has  the  right  to  inherit  from  the  adopting  parent  any  estate 
of  which  the  latter  dies  the  owner,    p.  356. 

12.  Wills.  —  Construction,  —  Heirs.  —  Adopted  Child, — *'Have,'* — 
Where  an  Item  of  a  will  stipulated  that  testator's  daughter  "have 
thirty  acres  of  ground  ♦  ♦  ♦  forever  provided  she  have 
heirs,"  the  term  "heirs"  being  used  in  the  sense  of  children,  held 
that,  viewing  the  entire  will  in  the  light  of  surrounding  circum- 
stances, testator,  by  the  phrase  '^provided  she  have  heirs,"  meant 
provided  children  should  be  born  to  her,  and  the  condition  was 
not  satisfied  by  the  daughter's  adoption  of  a  child  pursuant  to 
1868  ei  seq.  Burns  1914,  f  823  ei  seq,  R.  S.  1881,  the  word  "have," 
as  used  in  the  provision  that  the  daughter  should  have  thirty 
acres  meaning  to  possess  or  to  acquire,  and,  as  used  in  the  pro- 
viso, meaning  to  bear.    p.  357. 

13.  Appeal. — Review. — Scope. — Point  not  made  in  Original  Bf^f, — 
The  court  on  appeal  should  not  be  required  to  consider  a  point 
not  made  in  appellee's  original  brief,    p.  362. 

From  Marion  Probate  Court;  MaMon  E.  Bash, 
Judge. 

Petition  for  an  order  for  the  sale  of  realty  by 
Charlie  Hoover,  administrator  de  bonis  non  with  the 
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will  annexed,  of  the  estate  of  Andrew  Hoover,  de- 
creased, and  others,  against  Cora  May  Nickerson  and 
others.  From  a  decree  directing  the  sale  of  the  land 
and  a  distribution  of  the  proceeds  as  prayed,  the 
defendants  appeal.    Affirmed. 

Harvey  &  Harvey^  Elmer  E.  Stevenson  and  Thomas 
D.  Stevenson,  for  appellants. 

Kealing  &  Hugg,  Enos  W.  Hoover  and  Smith,  Rem- 
ster,  Hornbrook  <&  Smith,  for  appellees. 

CAiiDWELL,  J. — The  following  facts  are  disclosed  by 
the  record :  November  25, 1863,  Andrew  Hoover  died 
testate  in  Marion  county,  the  owner  of  an  estate 
therein,  consisting  of  both  real  and  personal  property, 
and  including  a  certain  thirty-acre  tract  of  land  here- 
inafter described.  June  1,  1859,  he  executed  a  will, 
which  was  changed  somewhat,  as  hereinafter  indi- 
cated, and  re-executed  February  13,  1862.  The  will 
after  his  decease  was  duly  probated  as  re-executed. 
The  parties  agree  that  a  proper  construction  of  the 
will,  and  especially  of  the  ninth  item  thereof,  deter- 
mines this  appeal.    That  item  is  as  follows: 

'  *  It  is  my  will  that  Sarah  J.  Charles  have  thirty 
(30)  acres  of  grounds  described  as  follows,  to- 
wit:  A  strip  off  of  the  south  side  of  the  north 
one-half  of  the  northwest  quarter  of  section 
twenty  (20)  township  fifteen  (15)  range  three 
(3)  east  and  not  included  in  the  deed  made  to 
Jacob  Hoover  of  fifty  (50)  acres  on  the  north 
side  of  said  half  quarter  section,  be  the  same 
more  or  less,  forever  provided  she  have  heirs, 
if  not  then  at  her  death,  T  wish  Jacob  Charles  to 
hold  the  same  until  his  death  if  he  survives  her, 
and  then  I  wish  said  land  to  be  taken  by  my  execa- 
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tors  and  disposed  of  as  the  ten  acres  of  the  south 
of  my  farm  are  to  be  divided  as  directed  in  this 
my  will,  excepting  that  I  will  that  of  the  funds 
arising  from  said  thirty  (30)  acres  my  executors 
shall  pay  Jacob  Charles  the  sum  of  $100.00  before 

■ 

dividing  the  same  amongst  other  heirs.  *  * 

After  the  first  execution  of  the  will,  and  prior  to  its 
re-execution,  the  testator  added  to  the  ninth  item, 
by  interlineation,  the  provision: 

**I  wish  Jacob  Charles  to  hold  the  same  until 
his  death  if  he  survives  her  and  then. '  ^ 

It  will  be  observed  that  by  the  ninth  item  a  direc- 
tion found  in  some  other  part  of  the  will  with  refer- 
ence to  disposing  of  a  ten-acre  tract  was  applied  con- 
ditionally to  the  thirty  acres  also.  The  provisions  of 
the  will  directing  a  disposition  of  the  ten-acre  tract, 
and  which  affect  also  the  thirty-acre  tract  are  found 
in  the  seventh  and  eighth  items  of  the  will,  which  are 
as  follows : 

**7th.  The  remaining  strip  of  land  on  the 
south  side  of  said  farm  ten  (10)  rods  wide  I  will 
to  be  sold  by  my  executors  as  soon  as  convenient 
and  proper  and  so  as  to  realize  the  best  price  in 
the  judgment  of  said  executors,  and  the  funds 
arising  therefrom,  together  with  what  may  arise 
from  the  sale  of  certain  thirty  (30)  acres  of 
ground  hereinafter  given  conditionally  to  S.  Jane 
Charles,  my  daughter,  to  be  equally  divided  be- 
tween my  heirs,  Hannah  Cossell,  Mary  A. 
Wright,  Daniel  Hoover  and  Alexander  W. 
Hoover,  excepting  what  of  said  sum  or  funds  I 
have  herein  given  to  the  heirs  of  George  Hoover, 
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my  son,  hereinafter  named,  and  to  George,  my 
3on. 

**8th.  It  is  my  will  that  of  my  grandchildren, 
the  children  of  my  son,  George  Hoover,  and  my 
son,  George  Hoover,  have  of  said  fund  before 
dividing  between  the  four  heirs  above  named,  the 
following  sums,  to  wit :  To  George,  my  son,  the 
sum  of  fifty  ($50.00)  dollars,  to  George  T. 
Hoover,  my  grandson,  the  sum  of  $100.00  and  to 
Erastus  Hoover,  my  grandson,  the  sum  of 
$100.00,  and  should  the  thirty  (30)  acres  above 
named  ever  be  sold  and  divided  as  contemplated 
in  the  7th  item  of  this  will,  then  the  following 
named  persons,  my  grandchildren,  to  have,  be- 
fore dividing  with  the  four  heirs  named  in  item 
seven,  each  the  sum  of  $100.00  namely:  George 
W.  T.  Hoover,  above  named,  $100.00,  Erastus 
Hoover,  above  named,  $100.00,  and  Willie  E.  M. 
Hoover,  my  grandson,  the  sum  of  $100.00,  making 
to  the  two  first  named  in  all  $200.00  each,  to  the 
last  named  one  the  sum  in  all  $100.00,  and  to 
George  Hoover,  my  son,  $50.00.  * ' 

Prior  to  the  first  execution  of  the  will  the  follow- 
ing sons  and  daughters  had  been  born  to  testator 
and  his  wife,  Sarah  Hoover:  Carey  S.,  Percy  S., 
Jacob,  Daniel  and  Alexander  W.  Hoover,  Mary  A. 
Wright,  Hannah  Cossell  and  Sarah  J.  Charles,  the 
latter  designated  in  the  will  also  as  S.  Jane  Charles. 
The  widow  and  each  of  the  children  survived  testator. 
Each  of  said  children  was  married  prior  to  the  exe- 
cution of  the  will,  and  to  each,  except  Sarah  J, 
Charles,  children  had  been  born,  which  children  were 
living  at  the  time  of  the  execution  of  the  will,  at  the 
time  of  its  second  execution,  and  also  at  the  decease 
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of  testator.  Sarah  J.  Charles  was  born  in  1829,  mar- 
ried to  Jacob  Charles  in  1850,  and  died  in  1914.  Jacob 
Charles  died  in  1890.  After  the  decease  of  Andrew 
Hoover  and  the  probate  of  his  will  Sarah  J.  Charles 
entered  into  possession  of  the  thirty-acre  tract  of 
land,  and  continued  in  such  possession  until  her  de- 
cease, at  which  time  she  was  about  eighty-five  years 
old.  In  1911,  by  proceedings  under  the  provisions  of 
§868  et  seq.  Burns  1914,  §833  et  seq.  B.  S.  1881,  the 
regularity  of  which  are  not  questioned,  she  adopted 
appellant  Cora  May  Nickerson,  whose  maiden  name 
was  Dell,  as  her  child  and  heir.  Cora  May  Nickerson 
was  born  in  1872,  and  in  1889  was  married  to  her 
coappellant,  Arthur  S.  Nickerson.  Cora  May  Nicker- 
son claims  to  be  the  owner  of  said  tract  as  the  heir 
of  Sarah  J.  Charles  by  virtue  of  said  adoption,  and 
not  otherwise.  After  the  decease  of  Sarah  J.  Charles, 
appellee  Charlie  Hoover,  as  administrator  de  bonis 
non  with  the  will  annexed  of  the  estate  of  Andrew 
Hoover,  proceeding  under  the  will  as  interpreted  by 
him,  filed  a  petition  to  procure  an  order  for  the  sale 
of  the  thirty-acre  tract  of  land  and  a  distribution  of 
the  proceeds  as  contemplated  by  the  seventh,  eighth 
and  ninth  items  of  the  will  under  certain  circum- 
stances. Cora  May  Nickerson  and  her  husband  were 
named  as  defendants.  Other  proper  defendants  were 
also  named.  The  cause  having  been  placed  at  issue, 
a  trial  by  the  court  resulted  in  a  decree  directing  the 
sale  of  the  land  and  a  distribution  of  the  proceeds  as 
prayed.  Appellant  Cora  May  Nickerson  was  decreed 
no  relief  other  than  the  payment  to  her,  as  heir  of 
Sarah  J.  Charles,  of  the  $100  legacy  bequeathed  to 
the  husband  of  the  latter  by  the  ninth  item  of  the  will, 
Sarah  J.  Charles  on  the  decease  of  her  husband  hav- 
ing inherited  from  him  the  right  to  such  sum. 
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Error  is  assigned  by  Cora  May  Nickerson  and  her 
husband  on  the  sustaining  of  a  demurrer  to  certain 
answers  filed  by  them,  and  to  a  cross-complaint  filed 
by  the  former,  and  also  on  the  overruling  of  their 
joint  and  several  motion  for  a  new  trial  by  which 
they  challenged  the  sufficiency  of  the  evidence.  The 
pleadings  to  which  demurrers  were  sustained,  and 
also  the  evidence,  disclosed,  among  other  things,  that 
at  the  time  of  the  execution  of  the  wiU,  the  time  of 
the  decease  of  the  testator,  and  at  all  times  there- 
after, there  were  nephews  and  nieces  of  Sarah  J. 
Charles  and  also  other  of  her  relatives  capable  of 
inheriting  from  her,  and  also  the  facts  respecting  the 
adoption  of  Cora  May  Nickerson.  The  points  made 
by  appellants  under  the  assignments  of  error  based 
on  sdd  ruUngs  present  for  our  consideration  two 
questions:  First,  by  the  ninth  item  of  the  will  did 
Sarah  J.  Charles,  at  the  death  of  testator,  take  a  fee- 
simple  estate  in  the  lands  involved?  Second,  if,  by 
the  terms  of  said  item,  Sarah  J.  Charles  at  the  decease 
of  the  testator  took  a  conditional  fee  or  a  fee  on  con- 
dition rather  than  a  fee  simple,  did  the  existence  of 
nephews  and  nieces  and  others  capable  of  inheriting 
from  her,  or  the  fact  of  such  adoption,  fulfill  the  con- 
dition so  that  such  estate  less  in  quantity  than  an 
unqualified  fee  ripened  into  an  absolute  fee  f  In  order 
that  the  judgment  may  be  affirmed,  both  questions 
must  be  answered  in  the  negative.  We  proceed  to 
construe  the  ninth  item  of  the  will,  and  first  as  to  the 
significance  of  the  word  *' heirs''  as  used  in  connec- 
tion with  the  devise  to  Sarah  J.  Charles. 

In  its  strict  legal  or  technical  sense,  such  word  has 
reference  to  those  on  whom  the  law  casts  the  inherit- 
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ance,  in  the  absence  of  a  will.     Granger  v. 

1.  Granger  (1897),  147  Ind.  95,  44  N.  E.  189,  46 
N.  E.  80,  36  L.  E.  A.  186.  As  used  in  a  wiU, 
it  may  signify  those  who  take  by  its  terms. 

2.  Eisman  v.  Poindexter  (1876),  52  Ind.  401; 
Hoke  V.  Jackman   (1914),  182  Ind.  536,  107 

N.  E.  65.  The  testator  in  using  such  term  in  his  will 
had  a  right  to  assign  to  it  a  meaning  other  than  its 
technical  meaning,  as  devisees,  children,  or  the  like. 
Where  by  proceeding  within  the  rules  that  govern  in 
such  cases  the  meaning  that  testator  assigned 

3.  to  such  term  as  used  by  him  in  the  item  under 
consideration    has    been    clearly   ascertained, 

effect  must  be  given  to  it  as  so  used,  even  though  such 
meaning  is  different  from  its  legal  or  technical  mean- 
ing.   Ridgeway  v.  Lanphear  (1885),  99  Ind.  25L    To 
determine  the  sense  in  which  testator  used  such 

4.  term,  other  portions  of  the  will  may  be  exam- 
ined. Hoke  v.  Jackman,  supra.  Also,  **the 
court  will  look  at  the   circumstances  tmder 

5.  which  the  devisor  makes  his  will,  *  *  *  as 
the  state  of  his  property  or  his  family,  and  the 

like.*^  2  Jarman,  Wills  (6th  ed.)  771 ;  Skinner  v.  Spann 
(1911),  175  Ind.  672,  93  N.  E.  1061,  95  N.  E.  243. 

We  proceed  to  examine  other  portions  of*  the  will : 

The  word  *^ heirs"  is  used  five  times  in  the  will  in 

addition  to  its  use  in  the  ninth  item.    Thus  in 

6.  the  third  item  there  is  a  provision  by  which, 
subject  to  a  life  estate  in  the  widow,  a  farm 

owned  by  testator  is  devised  to  *'my  heirs,  Carey  S. 
Hoover,  Percy  C.  Hoover,  and  Jacob  Hoover'^  each 
of  whom  was  a  child  of  testator.  In  the  seventh  item 
the  term  **my  heirs"  is  used  where  the  reference  is  to 
certain  of  his  children.     The  seventh  item  contains 
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also  the  expression  '*the  heirs  of  George  Hoover." 
The  eighth  item  discloses  that  by  such  phrase  testator 
meant  George  Hoover's' children.  The  word  ** heirs*' 
is  used  twice  in  the  eighth  item,  in  each  case  plainly 
signifying  testator's  children.  It  is  used  in  a  like 
sense  in  the  fourteenth  item.  From  an  examination 
of  the  entire  will  it  seems  to  us  apparent  that  the 
term  ** heirs,"  as  used  in  connection  with  the  devise 
to  Sarah  J.  Charles,  has  the  force  and  significance 
of  children ;  that  the  ninth  item  should  be  interpreted 
as  if  it  read  that  it  was  testator's  will  that  Sarah  J. 
Charles  have  the  lands  involved  **forever  if  she  have 
children,  but  that  if  she  does  not  have  children,  then 
at  her  death,"  etc.  Looking  to  the  circumstances 
under  which  the  will  was  written,  we  are  confirmed 
in  this  conclusion.  Thus  at  the  time  when  the  will 
was  executed,  and  also  at  the  decease  of  testator, 
Sarah  J.  Charles  had  a  number  of  heirs,  using  the 
term  in  its  sense  as  referring  to  persons  capable  of 
inheriting  from  her  at  her  decease.  There  was  no 
probability  that  heirs  would  fail  her,  assigning  to 
the  term  its  meaning  aforesaid.  This  being  true,  we 
are  at  a  loss  to  discover  any  reason  why  the  testator 
should  encumber  the  devise  to  her  with  the  condition 
indicated  by  the  language  used,  if  to  the  word  *' heirs" 
must  be  assigned  its  technical  meaning.  Moreover, 
prior  to  the  execution  of  the  will,  children  had  been 
born  to  each  of  testator's  sons  and  daughters  other 
than  Sarah  J.  Charles,  which  children  were  living 
when  the  will  was  made  and  also  at  testator 's  death. 
He  devised  or  bequeathed  to  each  son  and  daughter 
other  than  Sarah  J.  Charles  an  absolute  estate  or 
interest  in  the  property  given  without  limitation, 
qualification,  or  condition.    Sarah  J.  Charles  had  been 
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married  a  number  of  years,  but  no  children  had  been 
born  to  her.  The  absence  of  children  was  the  sole 
distinction  between  her  status  and  that  of  her  broth- 
ers and  sisters.  It  is  therefore  reasonable  to  con- 
clude that  such  distinction  in  status  formed  the  basis 
of  the  condition  annexed  to  the  estate  devised  to 
Sarah  J.  Charles,  and  omitted  from  provisions  made 
in  favor  of  her  brothers  and  sisters,  and  therefore 
that  the  testator  used  the  term  **  heirs '*  as  signifying 
children. 

On  the  assumption  that  the  word  ''heirs'*  should 

be  interpreted  as  indicated,  appellant  argues  that  nev- 

ert)ieless  Sarah  J.  Charles  at  the  death  of  tes- 

7.  tator  took  an  estate  in  fee  simple  in  the  lands 
involved.  Appellant  points  to  the  principle 
that,  where  real  estate  is  devised  in  terms  denoting 
an  intention  that  the  primary  devisee  shall  take  a  fee 
on  the  death  of  the  testator,  coupled  with  a  devise 
over  in  case  of  the  death  of  such  primary  devisee 
without  children  or  issue,  the  condition  refers  to  a 
death  without  children  or  issue  within  the  lifetime  of 
the  testator,  and  that,  if  the  primary  devisee  survives 
the  testator,  he  takes  at  the  latter 's  death  an  estate  in 
fee  simple.  Appellant  cites  Fowler  v.  Duhme  (1896), 
143  Ind.  248,  42  N.  E.  623,  and  like  cases.  The  prin- 
ciple referred  to  is  thoroughly  settled,  but  it  remains 
to  be  determined  whether  it  is  applicable  here.  The 
language  here,  substituting  children  for  heirs,  is  as 
follows :  * '  It  is  my  will  that  Sarah  J.  Charles  have 
thirty  (30)  acres  of  ground  *  *  *,  forever  pro- 
vided she  have  children,  if  not  then  at  her  death,*' 
etc.  In  order  that  such  principle  may  be  applicable, 
it  must  first  appear  that  the  language  used  by  the 
testator  imports  a  fee.    The  provision,  **It  is  my  will 
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that  Sarah  J.  Charles  have  thirty  acres  of  ground, ' ' 
is  general  in  nature.    Where  the  devise  is  in 

8.  general  terms,  unaccompanied  by  words  of  in- 
heritance or  other  language  defining  or  indi- 
cating the  quantity  of  estate  to  be  taken  by  the  devi- 
see, the  common-law  rule  that  only  a  life  estate  is 
thereby  created  is  in  force  in  this  state.  Gibson  v. 
Brown  (1916),  62  Ind.  App.  460,  110  N.  E.  716,  112 
N.  E.  894 ;  Keplinger  v.  Keplinger  (1916),  185  Ind.  81, 
113  N.  E.  292.  The  language  quoted  then,  if  unaided, 
imports  but  a  life  estate. 

The  word  **forever,'*  considered  with  the  quoted 

language  and  disassociated  from  what  follows,  is 

sufficient  to  create  a  fee.    Page,  Wills  §561; 

9.  2  Jarman,  Wills  (6th  ed.)  284.     The  full  ex- 
pression, however,  is:     **It  is  my  will  that 

Sarah  J.  Charles  have  thirty  (30)  acres  of  ground 
*  *  *,  forever  provided  she  have  heirs  (children), 
if  not  (that  is,  if  she  does  not  have  children)  then 
at  her  death'*  remainder  over  as  expressed  by  the 
item.  It  is  apparent  that  the  ninth  item  of  the  will 
created  in  Sarah  J.  Charles  at  least  a  life  estate  in 
the  lands  involved.  The  language  by  which  the  testa- 
tor expressed  an  intent  that  she  have  the  land,  and 
that  at  her  death  it  should  go  to  others,  is  sufficient 
to  that  end.  If  an  estate  greater  in  quantity  than  a 
life  estate  was  created  in  her,  it  was  by  virtue  of  the 
language  * 'forever  provided  she  have  heirs.  *'  We 
have  indicated  that  the  word  **forever**  added  to 
what  precedes  it  was  sufficient  to  create  a  fee.  The 
relation  between  the  word  ' 'forever, '*  however,  and 
what  follows  it  is  more  intimate  than  the  relation 
between  the  word  and  what  precedes  it.  The  thought 
conveyed  to  our  minds  by  the  language  used  is  not 
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that  she  should  have  the  land  forever,  but  rather 
forever  if  she  have  heirs;  not  **have  forever,'*  but 
''forever  provided'*;  that  she  should  have  the  land, 
and  that  it  should  be  hers  forever  provided  she  have 
heirs.  It  would  seem  that  the  more  reasonable  inter- 
pretation of  the  language  is  that  it  created  a  life 
estate  capable  on  a  certain  condition  of  being  en- 
larged into  a  fee.  The  condition  was  that  Sarah  J. 
Charles  have  children.  It  would  seem,  therefore,  that 
the  condition  was  precedent  rather  than  subsequent. 
A  condition  precedent  is  an  event,  the  happening  or 
not  happening  of  which  causes  a  conditional  estate 
to  vest  or  to  be  enlarged.  Page,  Wills  §672 ;  10  R.  C.  L. 
664.  Since  the  condition  was  annexed  to  the  life 
estate,  and  by  its  fulfilment  such  lesser  estate  might 
be  enlarged  into  a  fee,  the  estate  created  is  a  fee 
upon  condition,  rather  than  a  defeasible  fee.  40  Cyc 
1589, 1593.  That  such  was  the  intent  of  the  testator 
seems  to  be  indicated  also  by  the  seventh  item  of  the 
will,  wherein  is  recited  that  the  land  was  **  herein- 
after given  conditionally  to  S.  Jane  Charles.*'  This 
language  does  not  import  a  gift  liable  to  be  defeated 
for  condition  broken,  but  rather  that  the  question  of 
whether  the  subject-matter  of  the  devise  became 
effective  as  such  depended  on  a  condition.  As  having 
a  bearing,  see  the  following:  Essick  v.  Caple  (1892), 
131  Ind.  207, 30  N.  E.  900;  Clark  v.  Barton  (1875),  51 
Ind.  165;  Shimer  v.  Mann  (1885),  99  Ind.  190,  198, 
50  Am.  Rep.  82.  Appellants  interpret  the  ninth  item 
as  if  it  read  in  effect  as  follows:  **I  give  this  land 
to  my  daughter  forever,  but  if  she  does  not  have  chil- 
dren,'' etc.  It  in  fact  reads  to  the  following  effect: 
*'I  give  this  land  to  my  daughter,  forever  if  she  have 
children ;  if  she  does  not  have  children ' '  then  over  as 
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in  the  item.  As  we  interpret  the  second  conditional 
clause,  it  does  not  signify  a  condition  on  the  failure 
to  fulfill  which  an  estate  in  fee  theretofore  created 
will  determine,  but  rather  that  it  is  introductory  to 
the  disposition  of  the  remainder  over  in  case  a  life 
estate  theretofore  created  fails  to  ripen  into  a  fee. 
But  if  we  should  be  in  error  respecting  the  quantity 
of  the  estate  created  in  Sarah  J.  Charles,  it  is  plain 
that  such  estate  involves  a  condition.  If  such  condi- 
tion should  be  held  to  be  a  condition  subsequent,  the 
nonfulfilment  of  which  would  determine  an  estate  in 
fee  by  said  iteril  created,  still  such  condition  does  not 
deal  primarily  with  the  subject  of  death  without  chil- 
dren, but  rather  with  the  subject  of  the  birth  of  chil- 
dren. The  birth  of  children,  rather  than  the  death  of 
the  devisee,  was  evidently  foremost  in  testator  *s  mind. 
Respecting  a  condition  dependent  on  the  birth  of  chil- 
dren, the  following  is  said:  **Such  a  condition  is 
usually  held  not  to  be  broken  until  the  death  of  the 
person  indicated  by  the  condition  as  the  parent  of 
prospective  issue,  *  ♦  *.  The  fact  that  it  is  ex- 
tremely improbable,  or  in  fact  impossible,  as  where 
the  woman  who  is  indicated  as  the  mother  of  the  issue 
is  past  the  age  of  child  bearing,  does  not  amount  to 
a  breach  of  the  condition. '^  Page,  Wills  §677.  The 
author,  however,  in  the  same  section  cites  In  re  Low- 
man  (C.  A.)  2  Chan.  348,  that  such  a  condition  is 
broken  by  the  woman  involved  having  passed  the 
child-bearing  age,  no  child  having  been  bom  to  her. 

Moreover,  the  rule  for  which  appellant  contends — 
that  is,  that  a  condition  respecting  death  without  chil- 
dren or  issue  annexed  to  a  devise  in  fee  ordi- 

10.  narily  refers  to  the  period  terminating  with 
the  death  of  the  testator — ^is  one  of  construe- 
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tion  only,  and  yields  readily  to  the  intent  of  the  testa- 
tor.   Curry  v.  Curry  (1915),  58  Ind.  App.  567,  581, 

105  N.  E.  951.    Here,  when  the  tvill  was  finally 
9.     executed,  testator  was  about  seventy-five  yearb 

of  age.  His  lease  on  life  was  presumably  short. 
He  died  in  less  than  two  years.  Sarah  J.  Charles 
was  about  thirty  years  of  age  when  the  will  was  exe- 
cuted. If  it  should  be  conceded  that,  in  creating  in 
Sarah  J.  Charles  an  estate  affected  by  a  condition 
subsequent  rather  than  precedent,  as  indicated,  the 
thought  prominent  in  testator 's  mind  was  death  with- 
out children  rather  than  the  birth  of  children,  it  is 
not  reasonably  conceivable  that  he  intended  to  limit 
the  time  granted  for  the  occurring  of  the  event  on 
which  such  condition  was  predicated  to  the  remaining 
days  of  his  life.  .We  conclude  that  at  the  death  of 
testator,  no  child  having  been  born  to  Sarah  J. 
Charles,  she  did  not  take  an  estate  in  fee  simple  in 
the  lands  involved,  but  that  her  estate  in  such  lands 
remained  affected  by  the  stipulated  condition. 

We  proceed  to  a  consideration  of  the  question 
whether  the  adoption  of  Cora  May  Nickerson  by 

Sarah  J.  Charles  satisfied  the  condition  de- 
ll,   scribed  for  the  vesting  of  an  estate  in  fee  in 

the  lands  involved,  if  such  condition  be  deemed 
to  be  a  condition  precedent,  or  prevented  a  breach  of 
such  condition  if  it  should  be  considered  a  condition 
subsequent.  It  is  well  to  keep  in  mind  that  we  are 
not  dealing  here  with  the  right  of  Cora  May  Nicker- 
son as  an  adopted  child  to  inherit  from  Sarah  J. 
Charles  any  estate  of  which  the  latter  died  the  owner. 
Such  right  cannot  be  doubted.  If  Sarah  J.  Charles 
were  seized  in  fee  of  the  lands  involved,  Cora  May 
Nickerson,  by  virtue  of  the  status  created  by  such 
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adoption,  inherited  the  lands  at  the  decease  of  her 
adopting  mother.  The  question  here  is  whether,  by- 
virtue  of  such  adoption,  the  condition  annexed  to 
the  devise  of  Sarah  J.  Charles  was  satisfied,  and 
thereby  ceased  to  exist  as  a  condition,  and  so  that  as  a 
consequence  she  owned  the  land  in  fee  at  her  decease. 

Since  1855  the  following  statutes  bearing  on  the 

status  of  an  adopted  child  have  been  in  force :  *'Such 

court,  when  satisfied  that  it  will  be  for  the 

12.  interest  of  such  child,  shall  make  an  order  that 
such  child  be  adopted,  and  from  and  after  the 
adoption  of  such  child  it  shall  take  the  name  in  which 
it  is  adopted  and  be  entitled  to  and  receive  all  the 
rights  and  interests  in  the  estate  of  such  adopting 
father  or  mother,  by  descent  or  otherwise,  that  such 
child  would  if  the  natural  heir  of  such  adopting 
father  or  mother.''  §870  Burns  1914,  Acts  1883  p.  61. 
**  After  the  adoption  of  such  child,  such  adopted 
father  or  mother  shall  occupy  the  same  position  to- 
ward such  child  that  he  or  she  would  if  the  natural 
father  or  mother,  and  be  liable  for  the  maintenance, 
education  and  every  other  way  responsible  as  a  nat- 
ural father  or  mother.''  §871  Burns  1914,  §826  R.  S. 
1881.  Respecting  such  status  and  the  relation  of  an 
adopted  child  to  an  adopting  parent,  it  is  said  in 
substance  in  Barnes  v.  Allen  (1865),  25  Ind.  222,  that 
the  adopted  child  is  entitled  to  inherit  from  his  adopt- 
ing parent  as  his  heir  in  the  degree  of  a  child,  and  in 
Barnhizel  v.  Ferrell  (1874),  47  Ind.  335,  338,  the  fol- 
lowing: ''The  act  does  not  provide  that  he  shall  be 
the  child  of  the  adopting  parent,  but  he  shall  take  the 
name,  and  be  entitled  to  take  his  property  by  descent 
or  otherwise,  the  same  as  he  would  if  he  was  his 
child  or  natural  heir,  and  the  adopting  parent  shall 
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occupy  the  position  toward  the  child  of  a  father  or 
mother,  and  be  liable  in  every  way  as  such.  In  ScJich 
fer  V.  Eneu,  54  Penn.  St.  304,  it  is  said :  *  The  right 
to  inherit  from  the  adopting  parent  is  made  complete, 
but  the  identity  of  the  child  is  not  changed;  one 
adopted  has  the  rights  of  a  child  without  being  a 
child.'  And  in  Commonwealth  v.  Nancrede,  32  Penn. 
St.  389,  the  same  court  said :  *  Giving  an  adopted  son 
a  right  to  inherit,  does  not  make  him  a  son  in  fact. 
And  he  is  so  regarded  in  law,  only  to  give  the  right 
to  inherit. '  '  *  For  decisions  somewhat  conflicting  re- 
specting the  legal  status  of  an  adopted  child,  see  note 
to  Warren  v.  Prescott  (1892),  17  L.  E.  A.  435,  and 
for  decisions  on  the  subject  of  whether  an  adopted 
child  is  included  within  the  meaning  of  the  term 
** child,**  as  used  in  the  statutes  governing  distribu- 
tion of  estates  of  decedents,  see  note  to  Morse  v.  Os- 
borne (1910),  30  L.  R.  A.  (N.  S.)  914. 

Here  the  will,  as  we  have  construed  it,  is  to  the 
effect  that  Sarah  J.  Charles  should  have  the  land 
forever  if  she  have  children,  etc.  Our  problem  is  to 
determine  the  intent  of  the  testator  as  gathered  from 
the  will,  and  as  illuminated  by  such  surrounding  and 
attending  circumstances  as  may  properly  be  consid- 
ered. Was  it  within  the  intent  of  the  testator  that  the 
term  ** heirs,**  interpreted  by  us  to  mean  ** children," 
as  used  in  the  ninth  item  in  connection  with  the  devise 
to  Sarah  J.  Charles,  should  include  a  child  adopted 
by  Sarah  J.  Charles  after  his  decease!  There  seems 
to  be  a  very  great  conflict  among  the  decisions  on  the 
subject  of  whether  the  term  **  heirs**  or  '*  children,  *  * 
as  used  in  wills  in  relations  similar  to  those  involved 
here,  include  adopted  children.  See  the  following: 
Matter  of  Hopkins  (1904),  43  Misc.  Rep.  464,  89  N.  Y. 
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Supp.  467;  Wyeth  v.  Stone  (1887),  144  Mass.  441,  11 
N.  E.  729;  Russell  v.  Russell  (1887),  84  Ala.  48,  3 
South.  900 ;  Lichter  v.  Thiers  (1909),  139  Wis.  481, 121 
N.  W.  153;  Cochran  v.  Cochran  (1906),  43  Tex.  Civ. 
App.  259,  95  S.  W.  731 ;  Schafer  v.  Eneu,  supra;  In  re 
Leask  (1910),  197  N.  Y.  193,  90  N.  E.  652,  27  L.  R.  A. 
(N.  S.)  1158,  and  note,  134  Am.  St.  866, 18  Ann.  Cas. 
516',  New  York  Ins.,  etc.,  Co.  v.  Viele  (1899),  161 N.  Y. 
11, 55  N.  E.  311,  76  Am.  St.  238 ;  Eureka  Life  Ins.  Co. 
V.  Geis  (1913),  121  Md.  196,  88  Atl.  158;  In  re  TrumoM 
(1905),  27  R.  I.  209,  61  Atl.  598. 

It  will  be  observed  that,  as  the  decision  in  each  case 
is  based  upon  a  will  with  its  own  peculiar  provisions, 
and  that  statutes  by  no  means  uniform  are  involved, 
the  conflict  is  to  an  extent  apparent  rather  than  real. 
An  examination  of  the  decided  cases  will  disclose  also 
that  force  is  given  to  certain  extraneous  circum- 
stances, as  whether  the  testator  knew  that  his  devisee 
had  adopted  a  child;  whether  the  adoption  preceded 
his  death ;  whether  the  adopted  child  was  a  stranger 
to  the  blood  of  the  testator,  and  the  like.  It  follows 
that  to  an  extent  each  case  must  be  determined  from 
a  consideration  of  the  circumstances  which  it  in- 
volves, including  the  language  of  the  will  before  the 
court  for  construction.  Among  the  attending  circum- 
stances that  may  be  considered  here  are  the  follow- 
ing: Testator  by  his  will  manifested  a  disposition 
to  make  provisions  for  those  related  to  him  by  ties 
of  consanguinity.  The  great  bulk  of  his  estate  was 
devised  and  bequeathed  to  sons  and  daughters  and 
to  their  natural  children.  In  the  case  of  each  son 
and  daughter,  other  than  Sarah  J.  Charles,  children 
having  been  born  to  them,  he  devised  in  fee  and  be- 
queathed by  absolute  title ;  but  in  the  case  of  Sarah 
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J.  Charles,  to  whom  no  children  had  been  born,  he 
was  careful  not  to  devise  in  fee,  but  safeguarded  the 
fee  of  the  involved  estate  so  that,  if  she  did  not  have 
heirs  or  children,  it  should  return  to  the  channels  of 
his  natural  descendants.  At  the  decease  of  the  tes- 
tator Sarah  J.  Charles  had  adopted  no  child.  Cora 
May  Nickerson  was  born  years  after  the  testator's 
death.  She  was  adopted  in  the  years  of  her  maturity 
and  when  Sarah  J.  Charles  was  a  very  aged  woman. 
Cora  May  Nickerson  was  a  stranger  to  the  blood  of 
testator.  Our  statute  cpncerning  the  adoption  of 
children  was  enacted  shortly  before  the  execution  of 
the  will  involved,  and  less  than  two  years  before  the 
testator's  death.  It  had  not  been  construed  by  the 
courts.  It  is  only  in  a  qualified  and  limited  sense 
that  all  men  are  presumed  to  know  the  law.  Broom, 
Legal  Maxims  (8th  ed.)  §253.  As  a  practical  propo- 
sition, there  is  room  to  doubt  whether  testator  had 
any  knowledge  of  the  existence  of  the  statute  provid- 
ing for  the  adoption  of  children.  These  facts  and 
circumstances  are  worthy  of  consideration  in  arriving 
at  testator's  intent,  expressed  by  the  language  of  the 
will.  Such  language  is:  ''It  is  my  will  that  Sarah 
J.  Charles  have  thirty  (30)  acres  *  *  *^  forever 
provided  she  have  heirs"  (children).  Possibly,  the 
word  ''have"  is  a  key  to  the  situation.  As  a  princi- 
pal verb  it  is  a  word  of  comprehensive  meaning.  It 
is  sometimes  used  in  the  sense  of  "to  possess"  or 
"to  acquire,"  and  the  like.  Such  is  its  meaning  in 
the  early  part  of  the  language  quoted — that  she  have 
thirty  acres.  In  Horton  v.  McCall  (1911),  233  Pa.  405, 
82  Atl.  472,  the  phrase  "if  W  has  no  heirs"  was 
involved,  and  it  was  held  that  the  phrase  meant  "if 
W  should  die  without  issue."    In  Bryson  v.  David- 
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son's  Exr.  (1806),  5  N.  C.  143,  there  was  a  devise  to 
testator's  childless  daughter,  expressed  in  part  by 
the  clause  **if  the  said  Mary  Long  Davidson  dies 
without  having  issue. '  *  The  court  held  that  the  word 
** having**  included  the  idea  of  giving  birth  to  issue. 
Such  decisions,  however,  are  not  strictly  in  point  as 
no  question  of  adoption  was  involved.  There  is  no 
doubt  that  the  word  *  *  have '  *  in  its  relation  to  children 
is  frequently  used  in  the  sense  of  ''to  possess.'*  It  is 
also  used  in  the  sense  of  to  bear. '  *  Webster 's  Inter- 
national  Dictionary.  Popularly,  there  is  no  doubt 
that  it  is  frequently  used  in  the  latter  sense.  The 
will  bears  on  its  face  abundant  evidence  that  it  was 
not  prepared  by  one  skilled  in  the  use  of  the  formal 
language  of  the  law.  It  is  couched  in  terms  colloquial 
and  somewhat  loose  rather  than  technical  and  exact. 
Viewing  the  entire  will  in  the  light  of  surrounding 
circumstances,  it  is  our  judgment  that  testator  used 
the  word  here  as  including  the  meaning  last  indicated ; 
that  by  the  phrase  ** provided  she  have  heirs,"  testa- 
tor meant  ''provided  children  should  be  born  to  her." 
It  is  not  necessary  that  we  determine  here  whether 
such  phrase  includes  also  the  survival  of  such  chil- 
dren, as  none  were  born. 

On  first  view  Bray  v.  Miles  (1899),  23  Ind.  App.  432, 
54  N.  E.  446,  55  N.  E.  510,  would  seem  to  be  in  con- 
flict with  the  conclusion  at  which  we  have  arrived. 
The  language  of  the  will  involved  there  and  the 
attending  circumstances,  however,  fairly  distinguish 
that  case  from  the  case  at  bar.  Among  such  circum- 
stances may  be  mentioned  the  fact,  to  which  some 
force  is  given  in  the  opinion,  that  the  child  involved 
had  been  adopted  by  testator's  daughter-  with  his 
knowledge  some  time  prior  to  testator's  death. 
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Appellees  have  filed  as  an  additional  authority, 

Bartholow  v.  Davies  (1917),  276  lU,  505,  114  N.  E. 

1017.    Appellees  desire  that  this  decision  be 

13.  considered  in  support  of  the  proposition  al- 
leged to  be  contained  in  their  original  brief, 
and  specifically  to  the  effect  that  the  adoption  of  Cora 
May  Nickerson  was  invalid  because  at  the  time  of 
her  adoption  she  was  an  adult.  It  is  appellees*  con- 
tention that  only  minors  may  be  adopted  under  our 
statute.'  As  this  specific  point  waa  not  made  in  appel- 
lees *  original  brief,  we  should  not  be  required  to  con- 
sider it.  It  is  apparent  from  the  opinion  in  this  case 
that  we  have  not  found  it  necessary  to  determine  the 
question  thus  tardily  presented  by  appellees.'  How- 
ever,  the  Supreme  Court  of  this  state  in  Markover  v. 
Krauss  (1892),  132  Ind.  294, 31  N.  E.  1047, 17  L.  E.  A. 
806,  uses  the  following  language :  * '  The  statute,  un- 
like the  statutes  of  many  of  the  states,  contains  no 
provision  fixing  or  limiting  the  age  at  which  heirs 
may  be  adopted.  We  can  see  no  reason  why  its  pro- 
visions may  not  apply  to  adults  equally  with  infants.  ^ ' 
That  such  was  the  legislative  view  of  our  statute  is 
indicated  by  the  amendment  of  1913  (Acts  1913  p.  408, 
§872  Bums  1914),  whereby  provision  is  made  to 'the 
effect  that,  if  the  child  is  under  twenty-one  years  of 
age,  it  may  not  be  adopted  without  the  consent  of  the 
father  or  mother  thereto.  Such  language  would  seem 
to  indicate  that  a  child  over  the  age  of  twenty-one 
years  may  be  adopted. 

The  judgment  is  affirmed. 
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Neheb  V.  Kesb. 

[No.  9^7.    FUed  June  4,  1919.] 

1.  AcooBD  AKD  Satisfaction. — OompromiUe  and  Betilement. — Un^ 
UquidfOted  Claims, — Tender  of  Check  in  Full  Payment. — Accept- 
ance,— ^Where  there  is  a  bona  fide  dispute  between  two  parties  as 
to  the  amount  due  and  owing  from  one  to  the  other  on  an 
unliquidated  claim  and  the  debtor  tenders  a  negotiable  bank  check 
in  full  payment  and  settlement  of  the  amount  which  he  claims 
is  due,  and  the  creditor  accepts  and  cashes  it  without  objection, 
there  Is  payment  and  discharge  of  the  account  In  full.    p.  365. 

2.  Accord  and  SAXisrAcrioN. — Compromise  and  Settlement, — Un- 
liquidated  Claims. — Tendier  of  Check  in  FuU  Payment. — Accept- 
ance.— ^Where,  on  the  arrival  of  a  quantity  of  logs,  the  buyer 
called  the  seller  on  the  telephone  and  informed  him  that  he 
would  not  receive  the  logs  because  they  were  under  size  and 
defective,  and  the  seller  ordered  the  buyer  to  unload  the  logs, 
stating  that  he  would  make  it  all  right  with  the  buyer,  there  was 
an  unliquidated  claim,  and,  there  being  a  good-faith  dispute  con- 
cerning the  amount  due  thereon,  the  accepting  and  cashing  by 
the  seller  of  a  check  sent  by  the  buyer  in  full  payment  of  the 
claim  operated  as  an  accord  and  satisfaction,   p.  366. 

From  Hamilton  Circuit  Court;  Ernest  E.  Cloe, 
Judge. 

Action  by  Wesley  Wade  Kerr  against  Daniel  I. 
Neher.  From  a  judgment  for  plaintiff,  the  defend- 
ant appeals.   Reversed. 

Shirts  (B  Fertig,  James  V.  Kent  and  Thomas  M. 
Ryan,  for  appellant. 

Floyd  G.  Christian,  Ralph  H.  Waltz  and  Ira  W. 
Christian,  for  appellee. 

McMahak,  J. — The  appellee  brought  this  action 
against  the  appellant  on  quantum  meruit  to  recover 
a  balance  of  $161.45  alleged  to  be  due  and  owing  for 
himber  sold  to  appellant.    There  was  an  answer  of 
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general  denial,  payment,  and  accord  and  satisfaction, 
trial  by  court,  special  finding  of  facts,  conclusions  of 
law,  and  judgment  for  appellee  in  sum  of  $109.62. 

With  the  exception  of  some  technical  objections 
.  which  the  appellee  urges  as  to  the  sufficiency  of  appel- 
lant's brief,  there  is  but  one  question  in  this  appeal, 
that  is.  Was  there  such  an  unliquidated  and  disputed 
claim  existing  between  appellee  and  appellant  at  the 
time  appellant  tendered  appellee  a  check  in  full  pay- 
ment of  the  claim  that  appellee's  retention  of  this 
check  amounted  to  an  accord  and  satisfaction  of  the 
claim  sued  on  in  this  action? 

Appellant's  brief  is  in  substantial  compliance  with 
the  rules  of  this  court. 

The  facts  as  found  by  the  court  are :  That  appel- 
lee offered  to  sell  to  appellant  two  carloads  of  sugar, 
walnut,  poplar  and  cherry  logs  at  a  certain  price  per 
hundred  feet.  The  walnut  logs  were  to  be  of  not  less 
than  twelve  inches  in  diameter  and  to  be  free  from 
defects.  Appellant  agreed  to  purchase  the  logs  and 
to  pay  $4.50  per  hundred  feet  for  the  walnut  logs,  and 
$3  for  the  cherry  and  poplar  logs.  Appellee  loaded 
the  logs  on  cars,  and  sliipped  them  to  appellant  at 
Frankfort,  Indiana.  When  the  logs  arrived  at  Frank- 
fort, appellant  discovered  that  twenty-five  per  cent, 
of  the  walnut  logs  were  under  twelve  inches  in  diam- 
eter; that  the  largest  one  was  cut  half  in  two,  and 
that  twenty-five  per  cent,  of  them  were  what  is  known 
as  culls.  Appellant,  on  seeing  the  logs,  called  appel- 
lee by  telephone  and  refused  to  receive  them  because 
they  were  under  size  and  defective.  Appellee  at  this 
time  ordered  appellant  to  unload  the  logs,  and  stated 
that  he,  appellee,  would  make  it  all  right  with  appel- 
lant.   In  June,  1914,  appellant  paid  appellee  by  dieck 
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$161.45.  This  check  was  mailed  to  appellee  inclosed 
in  a  letter,  in  which  appellant  notified  appellee  that 
said  check  was  made  out  for  the  full  amount  and  value 
of  the  logs,  and  that  said  check  was  tendered  in  full 
payment  for  said  logs,  and  that  appellant  would  re- 
fuse to  pay  any  more  for  then}.  Appellee,  being  so 
notified,  accepted  said  check,  cashed  the  same  before 
the  commencement  of  this  action,  and  without  any 
further  communication  passing  between  appellant  and 
appellee  with  reference  thereto.  There  was  at  the 
tune  appellee  accepted  said  check  a  bona  fide  dispute 
between  appellant  and  appellee  as  to  the  value  of  said 
logs  and  the  amount  which  should  be  paid  therefor. 
The  cash  value  of  the  logs  was  $271.07,  which  includes 
602  feet  of  sugar  logs  which  the  court  found  were 
worth  $6.02.  There  is  no  finding  as  to  w^hat  was  to 
be  paid  for  the  sugar  logs.  Upon  these  fact's  the  court 
concluded  that  the  law  was  with  the  appellee,  that 
appellee  should  recover  $109.62,  and  judgment  was 
rendered  accordingly. 

The  errors  assigned  are  that  the  court  erred  in  its 
conclusions  of  law. 

It  is  well  settled  that,  where  there  is  a  bona  fide  dis- 
pute between  two  parties  as  to  the  amount  due  and 
owing  from  one  to  the  other  on  an  unliquidated 

1.  claim,  and  the  debtor  tenders  a  negotiable  bank 
check  for  the  amount  which  he  claims  is  due, 
and  tenders  the  same  in  full  payment  and  settlement, 
and  the  creditor  accepts  and  cashes  the  same  without 
objection,  it  is  a  payment  and  a  discharge  of  the 
account  in  full.  Wells  v.  Morrison  (1883) ,  91  Ind.  51 ; 
Neubacher  v.  Perry  (1914),  57  Ind.  App.  362, 103  N.  E. 
805;  American  Seeding  Mach.  Co.  v.  Baker  (1914),  55 
Ind.  App.  625,  104  N.  E.  524;  Miller  Bros,  dg  Co.  v. 
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Lesinsky  (1918),  (Tex.  Civ.  App.)  202  S.  W.  992;  1 
E.  a  L.  194. 

Appellee  contends  that  the  claim   sued  on  was 

liquidated,  and^  that  the  acceptance  and  cashing  of 

the  check  for  an  amount  less  than  the  full 

2.  amount  does  not  amount  to  a  satisfaction  of 
the  account,  and  cites  Jennings  v.  Durflinger 
(1900),  23  Ind.  App.  673,  55  N.  E.  979,  and  Meyer  v. 
Green  (1898),  21  Ind.  App.  138,  51  N.  E.  942,  69  Am. 
St.  344,  in  support  of  this  contention.  The  account 
sued  on  was  not  liquidated.  An  action  on  quantum 
meruit  is  always  unliquidated.  Chicago,  etc.,  R.  Co. 
V.  Clark  (1899),  92  Fed.  968, 35  C.  C.  A.  120;  Nassoiy 
V.  Tondinson  (1896),  148  N.  Y.  326,  42  N.  E.  715,  51 
Am.  St.  695. 

Although  the  court  found  that  the  appellant  was  in 
the  wrong  as  to  the  amount  due  the  appellee,  this  fact 
has  no  bearing  on  the  question  raised  by  appellee's 
retention  of  the  check.  Neuhacher  v.  Perry,  supra. 
The  claim  between  the  parties  being  unliquidated,  and 
there  being  a  good-faith  dispute  concerning  the 
amount  due,  the  court  et'red  in  its  conclusions  of  law. 

The  cause  is  reversed,  with  directions  for  the  court 
to  restate  its  conclusions  of  law  in  favor  of  appellant, 
and  to  render  judgment  in  accordance  therewith. 


PrrrsBURGH,  Cincinnati,  Chicago  and  St.  Louis 
Bailwaj  Company  v.  Friend. 

[No.  9,420.     Filed  February  8,  1918.     Rehearing  denied  June  28. 

1918.   Transfer  denied  June  4,  1919.] 

1.    Negligence. — Pleading. — ElefnenU. — Elements  essential   to   the 
sufficiency  of  a  complaint  based  on  negligence  are  allegations 
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showing  the  existence  of  a  duty  resting  on  defendant  to  exercise 
care  in  favor  of  plaintiff,  and  a  failure  on  the  part  of  defendant 
to  discharge  such  duty  proximately  resulting  in  some  injury  or 
damage  to  plaintiff,   p.  373. 
2.     Cabriebs. — Railroads, — Passenger  Boarding  Train. — Duty  of  Car- 
rier.— Complaint. — In  a  passenger's  action  against  a  railroad  for 
injuries  sustained  in  attempting  to  board  a  train,  allegations  in 
the  complaint  that  plaintiff  purchased  a  ticket  entitling  him  to 
take  passage  on  a  certain  train,  and  that  he  went  on  the  station 
platform  to  await  its  arrival  with  intent  to  become  a  passenger, 
show  at  least  a  qualified  relation  of  passenger  and  carrier,  which 
imposed  on  defendant  the  duty  of  using  ordinary  care  to  protect 
plaintiff  while  trying  to  get  aboard,    p.  373. 
8.    Cabbibbs. — Railroads. — Passenger    Boarding     Train. — Carrier's 
Breach  of  Duty. — Complaint. — Sufficiency. — In  a  passenger's  ac- 
'  tion  against  a  railroad  company  for  injuries  sustained  in  attempt- 
ing to  board  a  train,  allegations  in  ^e  complaint  that  persons 
standing  near  called  to  the  trainmen  to  wait  until  they  should  all 
get  on,  but  that  defendant's  eihployes,  in  violation  of  their  duty 
to  plaintiff  to  hold  the  train  until  plaintiff  could  safely  board  it, 
negligently  and  carelessly  caused  the  same  to  pull  up,  sufficiently 
showed  a  failure  on  the  part  of  the  defendant  to  use  ordinary  care 
to  protect  plaintiff,    p.  373. 
4i    Cabbibbs,. — Railroads. — Injuries  to  Passenger.  —  Action.  —  Com- 
plaint.— Contributory  "Negligence. — In  a  passenger's  action  against 
a  railroad  company  for  personal  injuries,  complaint  held  not  to 
show  contributory  negligence,  although  plaintiff's  injuries  were 
sustained  In  attempting  to  board  a  train  while  it  was  in  motion, 
p.  374. 
5.    Nbgligbnge. — Complaint. — Sufficiency. — Contributory  Negligence. 
— ^Although  an  answer  of  general  denial  to  a  complaint  based  on 
negligence,  in  an  action  for  personal  injuries,  tenders  the  issue 
of  contributory   negligence,   the  complaint  is   not   required   to 
negative  it,  and  is  demurrable  only  where  its  averment  affirma- 
tively shows  contributory  negligence,    p.  374. 
C.     Cabriebs. — RaUroadn. — Injuries  to  Passenger. — Proximate  Cause. 
— Negligence. — Pleading, — In   an  action   against  a   railroad   for 
personal  injuries  sustained  by  plaintiff  in  attempting  to  board 
a  train  while  In  motion,  averments  in  the  complaint  that  because 
of  defendant's  employes'  negligent  and  careless  movement  of  the 
train,  in  violation  of  their  duty  to  hold  it  until  plaintiff  could 
safely  board  the  same,  the  train  was  Jerked  and  pulled  along 
faster,  and  that  plaintiff's  foot  was  caused  to  slip  through  a 
broken  part  of  a  car  step,  alleged  to  have  been  negligently  main- 
tained in  a  defective  condition,  show  a  causal  connection  between 
the  alleged  negligence  and  plaintiflTs  injury,    p.  374. 
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7.  Cabbiebs. — Railroads. — Passengers  Boarding  Train. — Duty  oj 
Carrier. — Although  the  stopping  of  a  passenger  train  at  a  station 
is  an  invitation  to  passengers  to  get  on,  which  ceases  when  the 
train  starts,  it  must  be  stopped  a  reasonable  length  of  time,  and 
any  one  attempting  to  get  on  after  it  begins  to  move  does  so  at 
his  own  risk,  unless  those  in  charge  of  the  movement  of  the  train 
have  knowledge  of  the  intent  or  attempt  of  such  party  to  board  it. 
p.  375. 

8.  Cabbiebs. — Railroads. — Passengers  Boarding  Train. — Duty  of 
Carrier. — ^Where  a  family  bought  their  tickets  and  went  on  the 
station  platform  to  await  the  arrival  of  the  train,  those  in  charge 
of  the  movement  of  the  train  were  chargeable  with  knowledge 
of  such  facts,  and  owed  such  passengers  the  duty  of  stopping  a 
reasonable  length  of  time  for  them  to  get  on.    p.  375. 

0.  Cabbiebs. — Railroads. — Passenger  Boarding  Moving  Train. — De- 
fective Step. — Contributory  Negligence. — Proximate  Cause. — Ques- 
tions of  Fact. — In  a  pass6nger*s  action  against  a  railroad  for  per- 
sonal injuries,  held  that  the  court  on  appeal  could  .not  say  as  a 
matter  of  law,  under  the  evidence,  that  plaintiff,  who  was  injured 
when  his  foot  slipped  through  a  defective  car  step  while  attempt- 
ing to  board  a  moving  train  with  a  child  in  his  arms,  was  guilty 
of  contributory  negligence,  or  that  the  carrier  was  not  guilty  of 
negligence  proximately  causing  the  injury,    p.  377. 

10.  Cabbiebs.  —  Railroads,  —  Passengers.  —  Injuries  on  Station 
Chrounds. — Care  Required  of  Railroad. — A  carrier  owes  a  passen- 
ger who  is  on  the  depot  platform  waiting  to  take  passage  on  a 
train  only  ordinary  care  not  to  injure  him.    p.  377. 

11.  Appeal. — Review. — Instructions. — Prejudicial  Error. — In  an  ac- 
tion against  a  railroad  company  for  personal  injuries  sustained 
by  a  passenger  in  attempting  to  board  a  train,  where  a  controlling 
question  in  the  case  was  whether  defendant  had  exercised  ordi- 
nary care,  it  was  reversible  error  to  instruct  that  defendant  owed 
plaintiff  the  highest  degree  of  care.    p.  378. 

From  Miami  Circuit  Court;  Charles  A.  Cole,  Judge. 

Action  by  Ransf  ord  Triend  against  the  Pittsburgh, 
Cincinnati,  Chicago  and  St.  Louis  Railway  Company. 
From  a  judgment  for  plaintiff,  the  defendant  appeals. 
Reversed. 

G.  E.  Ross,  for  appellant. 

Frank  D.  Butler,  James  C.  BlacJclidne  and  Wolf  & 
Barnes,  for  appellee. 
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HoTTEL,  J. — The  complaint  on  which  this  action  is 
predicated  is  in  one  paragraph,  the  averments  of 
which  are  in  substance  as  follows:  Appellant  is  a 
railroad  corporation,  and  as  such,  on  and  prior  to 
April  26, 1913,  owned  and  operated  a  line  of  railroad 
running  from  the  city  of  Columbus,  Ohio,  to  the  city 
of  Logansport,  Indiana.  Said  road  passes  through 
the  town  of  Amboy,  Indiana,  and  appellant  at  said 
times  operated  over  its  road  through  said  town  pas- 
senger trains  on  which  it  carried  passengers  for  hire, 
among  which  was  a  westbound  train  scheduled  to  pass 
through  said  town  about  6  p.  m.  On  April  26,  1913, 
fifteen  or  twenty  minutes  before  said  train  was  sched- 
uled to  arrive  at  Amboy,  appellee,  accompanied  by 
his  wife  and  three  children,  went  to  appellant 's  ticket 
office  at  said  station,  and  there  purchased  and  received 
tickets  for  himself  and  the  other  members  of  his  fam- 
ily, entitling  them  to  passage  on  said  train  from 
Amboy  to  Bunker  Hill,  the  latter  town  being  a  station 
on  appellant 's  said  road  between  Amboy  and  Logans- 
port.  Appellant  *s  line  of  road  was  double-tracked 
through  said  town,  and  said  train  on  which  appellee 
procured  said  passage  was  scheduled  to  pass  on  the 
north  track  of  the  double  track.  There  was  a  concrete 
platform  on  the  north  side  of  said  track  which  appel- 
lant had  provided  for  the  accommodation  of  its  pas- 
sengers in  alighting  from  and  taking  passage  on  its 
trains.  After  purchasing  said  tickets,  and  before  said 
train  was  scheduled  to  arrive,  appellee  with  his  fam- 
ily went  upon  said  platform,  and  there  waited  to  take 
passage  on  said  train.  On  said  day  the  Wallace  and 
Hagenbeck  show  gave  a  performance  at  Marion,  Indi- 
ana, and  large  crowds  of  people  who  had  gone  from 
Amboy  and  other  points  to  Marion  to  attend  said 
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show  returned  on  the  train  on  which  appellee  and  his 
family  had  procured  passage.  When  the  train  ar- 
rived  it  was  ten  or  fifteen  minutes  late,  and  there  was 
a  large  number  of  people  attempting  to  get  off.  There 
was  a  number  of  coaches,  additional  to  those  ordi- 
narily attached  to  said  train,  for  the  purpose  of  ac- 
commodating the  extra  passengers  caused  by  the 
attendance  at  said  show.  The  platform  of  the  car 
which  appellee  and  his  family  attempted  to  get  on  was 
crowded,  and,  on  account  of  the  crowds  getting  off, 
they  had  difficulty  in  reaching  the  steps.  The  train 
officials  were  hurrying  the  crowds  off  and  on,  so  that 
said  train  could  be  started  quickly.  The  appellee's 
wife  and  one  child  attempted  to  get  on  the  rear  end  of 
one  of  the  cars,  and  were  enabled  to  get  on  the  steps 
just  as  the  car  was  starting.  The  officials  and  em- 
ployes of  appellant  in  charge  of  said  train  carelessly 
and  negligently  failed  and  neglected  to  hold  it  until 
appellee  could  safely  get  upon  it,  but  carelessly  and 
negligently  started  it  before  the  passengers,  and  espe- 
cially appellee,  on  account  of  said  congested  condition 
of  the  traffic,  could  get  on.  Appellee  was  unable  to 
get  upon  the  train  before  it  started,  although  he  was 
immediately  behind  his  wife  and  child,  who  did  get 
on.  Appellee  then  picked  up  his  youngest  child,  a  boy 
about  eight  years  old,  holding  the  said  child  in  his 
left  arm,  and  attempted  to  get  on  the  front  end  of 
the  car,  immediately  in  the  rear  of  the  one  upon 
which  his  wife  and  child  had  stepped.  The  train,  as 
aforesaid,  was  started  negligently  and  carelessly  be- 
fore he  could  get  on  the  steps  of  the  car,  ^^  although 
persons  standing  near  called  out  to  the  trainmen,  and 
in  their  hearing,  to  wait  until  the  passengers  should 
all  get  on.    Notwithstanding  this,  the  defendant's  em- 
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ployes  and  officials,  in  charge  of  said  train,  did  in  vio- 
lation of  their  duty  to  plaintiff  as  aforesaid,  negli- 
gently and  carelessly  cause  the  same  to  pvU  up,  and 
plaintiff  could  not  get  on  the  front  end  of  said  car,  as 
he  attempted  to  do.  Prior  to  that  time,  the  defend- 
ant had  carelessly  and  negligently  permitted  the 
steps  at  the  rear  end  of  the  same  car  to  become  de- 
fective and  broken.  *  *  *  Pieces  had  been  broken 
out  of  the  said  steps,  so  that  it  was  dangerous  for 
passengers  to  step  thereon,  the  condition  of  which 
step   plaintiff   cannot   more    particularly   describe. 

•  *  *  The  train  moved  slowly,  at  the  rate  of  not 
more  than  three  or  four  miles  per  hour,  until  the  rear 
end  of  the  train  came  by  the  plaintiff,  when  the  plain- 
tiff, in  a  careful  and  prudent  manner,  caught  hold  of 
the  rails,  prepared  for  that  purpose,  with  his  right 
hand,  and  stepped  upon  the  steps  of  the  said  car. 

*  *  *  Plaintiff,  at  that  time,  thought  that  his 
whole  family,  except  the  child  that  he  had  in  his  arms, 
was  upon  the  train,  and  he  knew  that  he  had  in  his 
possession,  the  tickets  for  all  of  the  family,  and  that 
in  the  hurry  of  the  moment  to  get  on  with  his  family, 
'he  acted  carefully  and  prudently,  and  did  so  step  upon 
the  said  step.  •  *  *  Because  of  the  said  negli- 
gent and  careless  movement  of  the  said  train  by  the 
defendant 'i^  employes  in  violation  of  their  duty  to 
hold  said  train  until  plaintiff  could  safely  get  upon 
the  same  the  said  train  was  then  jerked  and  pulled 
along  faster,  and  the  plaintiff's  foot  was  caused  to 
slip  through  the  broken  part  of  said  step,  and  he  was 
thrown  to  the  ground,  between  the  edge  of  the  plat- 
form and  over  the  rail  of  the  track.'*  (Italics  in- 
serted.) 

A  demurrer  to  the  complaint,  accompanied  by  a 
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proper  memorandum,  was  overruled,  and  the  cause 
put  at  issue  by  a  general  denial.  A  trial  by  jury 
resulted  in  a  verdict  for  appellee  in  the  sum  of  $2,500. 
A  motion  for  a  new  trial,  and  a  motion  in  arrest  of 
judgment,  filed  by  appellant,  were  each  overruled, 
after  which  judgment  was  rendered  on  said  verdict. 
The  errors  assigned  in  this  court  and  relied  on  for 
reversal  challenge  each  of  the  rulings  of  the  trial 
court  above  indicated. 

Eight  objections  to  the  complaint  are  stated  in  the 
memorandum  accompanying  said  demurrer,  which 
appellant  has  summarized  in  its  **  points  and  authori- 
ties'* under  four  subheads  in  substance  as  follows: 
(a)  and  (b)  No  facts  are  alleged  in  the  complaint 
showing  that  appellant  owed  the  appellee  any  specific 
duty  at  the  time  and  place  and  under  the  circum- 
stances alleged,  or,  in  other  words,  the  averments 
fail  to  show  that  it  was  appellant's  duty  to  protect 
appellee  from  the  injury  complained  of.  (c)  No 
facts  are  alleged  showing  that  the  failure  to  hold  the 
train  at  the  station  long  enough  to  give  appellee  a 
reasonable  time  to  get  aboard  was  the  proximate 
cause  of  the  injuries  for  which  appellee  sues,  but,  on 
the  contrary,  show  that  the  proximate  cause  of  said 
injuries  was  his  attempt  fo  get  on  the  train  while  it 
was  in  motion,  he  at  the  time  knowing  it  was  in 
motion,  (d)  A  complaint  predicated  on  negligence, 
to  be  sufficient,  must  show  three  things  to  have  co- 
existed: (1)  The  existence  of  a  duty  to  protect  the 
plaintiff  from  the  injury  of  which  he  complains;  (2) 
a  failure  by  the  defendant  to  perform  such  duty; 
(3)  an  injury  to  the  plaintiff  resulting  from  such  fail- 
ure of  the  defendant.  It  is  claimed  that  these  ele- 
ments are  not  all  shown  and  brought  together  under 
the  facts  alleged  in  this  complaint. 
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The  last  objection,  we  think,  in  effect  covers  the 
preceding  two  objections. 

Said  elements  essential  to  the  suflSciency  of  a  com- 
plaint based  on  negligence  are  sometimes  stated,  and 
we  think  more  accurately  so,  as  follows :    **  (1) 

1.  The  existence  of  a  duty,  resting  on  the  defend- 
ant to  exercise  care  in  favor  of  plaintiff;  (2) 

failure  on  the  part  of  the  defendant  to  observe  such 
duty;  and  (3)  some  injury  or  damage  to  the  plaintiff 
resulting  proximately  from  such  failure  on  the  part 
of  the  defendant/^  Tippecanoe  Loan,  etc.,  Co.  v. 
Cleveland,  etc.,  R.  Co.  (1915),  57  Ind.  App.  644,  656, 
104  N.  E.  866, 106  N.  E.  739. 

The  averments  of  the  complaint  here  involved  show 

that  the  appellee  purchased  of  appellant  tickets  which 

entitled  him  and  the  members  of  his  family  to 

2.  passage  on  the  train  which  they  afterward  at- 
tempted to  board,  and  that  they  then,  with  an 

intent  to  become  passengers  on  said  train,  went  upon 
appellant  ^s  platform  where  passengers  got  on  and  off 
its  trains,  to  await  its  arrival.  These  averments  show 
at  least  a  qualified  relation  of  passenger  and  carrier 
between  appellant  and  appellee,  which  imposed  on 
appellant  the  duty  of  using  ordinary  care  to  protect 
appellee  from  injury  while  trying  to  get  aboard  said 
train  (Pere  Marquette  R.  Co.  v.  Strange  [1908],  171 
Ind.  160,  84  N.  E.  819,  85  N.  E.  1026,  20  L.  R.  A. 
[N.  S.]  1041;  Indianapolis,  etc.,  R.  Co.  v.  Wall  [1913], 
54  Ind.  App.  43,  48,  101  N.  E.  680),  and  the 

3.  averments  which  we  have  italicized  supra  are 
sufficient  to  show  a  failure  to  perform  said 

duty.  Indianapolis,  etc.,  R.  Co.  v.  Wall,  supra;  Tip- 
pecanoe Loan,  etc.,  Co.  v.  Cleveland,  etc.,  R.  Co., 
supra,  and  cases  there  cited. 
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By  the  authority  last  cited,  it  is  well  settled  that  a 
general  charge  of  negligence,  that  is  to  say,  a  charge 
that  **an  act  was  negligently  done  or  negligently  omit- 
ted is  a  sufficient  charge  that  the  defendant  failed  to 
use  ordinary  care.  *  *  Said  case  is  well  considered,  and 
furnishes  a  complete  answer  to  appellant's  objections 
to  the  complaint  here  involved. 

There  are  no  specific  averments  in  the  complaint 

that  overcome  the  general  charge  of  negligence  made 

against  appellant,  nor  are  there  any  specific 

4.  averments  therein  showing  that  appellee  was 
guilty  of  any  negligence  contributing  to  his 

injuries. 

While  the  general  denial  tenders  the  issue  of  con- 
tributory negligence,  or  rather  admits  proof  of  such 
fact,  the  complaint  is  not  required  to  negative 

5.  it,  and  such  complaint  becomes  susceptible  to 
demurrer  because  of  its  averments  affecting 

such  question  only  when  such  averments  affirmatively 
show  the  plaintiff  guilty  of  such  negligence.  Cleve- 
land, etc.,  R.  Co.  V.  ClarJc  (1912),  51  Ind.  App.  392, 
405,  97  N.  E.  822. 

The  last  paragraph  of  the  quoted  averments  of  the 

complaint,  supra,  shows  a  causal  connection  between 

appellee 's  said  injury  and  appellant 's  said  neg- 

6.  ligent  and  careless  movement  of  said  train,  and 
its  careless  and  negligent  maintenance  of  said 

defective  and  broken  step.  After  describing  appel- 
lee ^s  said  injuries,  such  complaint  contains  the  fur- 
ther averment  that  **all  of  said  conditions  are  the 
direct  rei^ult  of  said  negligence  and  carelessness  of 
defendant.''  We  therefore  conclude  that  the  com- 
plaint contains  averments  sufficiently  showing  all  the 
elements  essential  to  appellee's  cause  of  action. 
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In  support  of  that  ground  of  its  motion  for  new 

trial  which  challenges  the  sufficiency  of  the  evidence^ 

appellant  insists  that  the  undisputed  evidence 

7.  shows  that  appellee  attempted  to  get  on  the 
train  after  it  was  in  naotion,  going  three  or 

four  miles  an  hour ;  that  he  knew  that  it  had  started 
before  he  attempted  to  get  on;  that  there  is  no  evi- 
dence showing  that  the  appellant's  agents  had  any 
knowledge  that  he  was  attempting  to  get  on  the  train 
when  they  started  to  move  it.  Upon  the  assumption 
that  these  facts  are  undisputed,  appellant  argues,  in 
effect,  that  there  is  no  showing  that  appellant  violated 
any  duty  it  owed  to  appellee ;  that  while  the  stopping 
of  said  train  at  said  station  was  an  invitation  to  pas- 
sengers to  get  on,  such  invitation  continued  during 
the  stop  only;  that  the  movement  of  the  train  was  a 
notice  and  warning  to  everybody,  then  present  intend- 
ing to  get  on  such  train,  that  the  invitation  to  get  on 
was  withdrawn,  and  that  anyone  thereafter  attempt- 
ing to  get  on  did  so  at  his  own  risk,  and  that,  as  to 
such  a  party,  the  appellant  owed  no  care  in  the  ab- 
sence of  a  showing  that  its  agents  in  charge  of  the 
movement  of  said  train  had  knowledge  of  .the  intent 
or  attempt  of  such  party  to  get  on. 

The  legal  proposition  involved  in  this  contention  is 

correct,  subject  to  the  condition  that  the  train  was 

stopped  a  reasonable  length  of  time  for  the 

8.  passengers  to  get  on  and  off,  but  we  are  of  the 
opinion  that  the  facts  in  this  case  do  not  show  the 
conditions  which  warrant  the  application  of  said  prin- 
ciple. The  evidence  shows  that  appellee  had  purchased 
tickets  which  entitled  him  and  his  family  to  passage 
on  said  train,  and  that  they  then  went  upon  the  plat- 
form provided  by  appellant  for  that  purpose,  to  await 
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the  arrival  of  said  train  that  they  might  take  passage 
upon  it.  The  appellant's  agents  in  charge  of  the 
movement  of  said  train  were  chargeable  with  knowl- 
edge of  said  facts,  and  hence  owed  to  such  passengers 
the  duty  of  stopping  a  reasonable  length  of  time  for 
them  to  get  on.  Indianapolis,  etc.,  R.  Co.  v.  Wall, 
supra,  47,  50;  Lake  Erie,  etc.,  R.  Co.  v.  Reals  (1912), 
50  Ind.  A^.  450,  98  N.  E.  453. 

There  was  also  evidence  tending  to  show  that  there 
was  a  crowd  at  the  depot  when  the  train  arrived ;  that 
there  had  been  a  show  at  a  neighboring  town ;  that  a 
good  many  passengers  got  oflf ;  that  there  was  undue 
haste  on  the  part  of  those  in  charge  of  the  train  to 
start  it ;  and  that  they  did  not  hold  such  train  a  rea- 
sonable time  under  the  circumstances  for  passengers 
to  get  off  and  on ;  that  someone  told  the  brakeman  that 
he  ought  to  wait  until  the  passengers  got  on  the  train; 
that  appellee  with  his  wife  and  children  made  every 
reasonable  effort  to  get  on  the  train  as  soon  as  they 
could;  that  appellee's  wife  and  one  or  more  of  his 
children  got  on ;  that  hfe  thought  that  they  were  all  on 
except  himself  and  a  small  child;  that  as  the  wife 
stepped  forward  to  the  steps,  the  appellee  did  also; 
that  this  was  immediately  after  the  people  got  off; 
that  appellee  had  the  tickets  for  the  other  members  of 
his  family ;  that  about  the  time  his  wife  and  children 
got  on,  the  train  started  and  he  grabbed  up  the  small 
child  in  his  arms  just  as  the  train  started,  and  got 
hold  of  the  rail  with  his  right  hand  and  stepped  on  the 
step,  and  it  **gave  way  and  let  him  down     •     *     * 
under  the  train." 

The  appellee  himself  testified  in  part  as  follows: 
''I  saw  by  the  appearance  that  the  train  was  going 
to  start.    My  wife  made  for  one  step,  and  I  grabbed 
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the  boy,  going  to  step  on  the  next  pair  of  steps,  there 
were  still  people  there  getting  on."  The  train  was 
moving  very  slowly,  about  two  or  three  miles  an  hour. 
*'I  took  hold  of  the  handrail  with  my  left  hand  and 
stepped  on  the  steps.  Q.  Did  you  get  your  feet  on 
the  steps?  A.  Yes  sir.  Q.  What  else?  A.  It  gave 
way.  That  caused  my  hand  to  slide  right  down  the 
handrail.  Q.  What  gave  way?  A.  The  step  that  I 
had  my  feet  on." 

Under  this  evidence,  this  court  cannot  say  as  a  mat- 
ter of  law,  either  that  appellee  was  guilty  of  negli- 
gently contributing  to  his  injury,  or  that  appel- 

9.  lant  was  not  guilty  of  negligence  that  was  the 
proximate  cause  of  such  injury.     Evansville, 

etc.,  R.  Co.  v.  Duncan  (1867),  28  Ind.  441,  92  Am.  Dec. 
322;  JeffersonvUle,  etc.,  R.  Co.  v.  Hendricks,  Admr. 
(1872),  41  Ind.  48,  66;  Pennsylvania  Co.  v.  Marion 
(1890),  123  Ind.  415,  23  N.  E.  973,  7  L.  E.  A.  687, 
18  Am.  St.  330 ;  Louisville,  etc.,  R.  Co.  v.  Crunk  (1889), 
119  Ind.  542, 21  N.  E.  31, 12  Am.  St.  443 ;  Indianapolis, 
etc.,  R.  Co.  v.  Wall,  supra,  and  cases  cited;  Louisville, 
etc.,  R.  Co.  v.  Bean  (1893),  9  Ind.  App.  240,  36  N.  E. 
443 ;  Atchison,  etc.,  R.  Co.  v.  Holloivay  (1905),  71  Kan. 
1,  80  Pac.  31, 114  Am.  St.  462 ;  Wooten  v.  Mobile,  etc., 
R.  Co.  (1901),  79  Miss.  26,  29  South.  61;  Johnson  v. 
West  Chester,  etc.,  R.  Co.  (1872),  70  Pa.  St.  357; 
3  Thompson,  Negligence  §2995. 

Appellant  next  challenges  the  giving  of  certain  in- 
structions.   Number  3,  given  at  appellee's  request,  is 
as  foUows:    '*If  you  should  find  from  the  evi- 

10.  dence  in  this  case  that  the  plaintiff  purchased 
a  ticket  entitling  him  to  passage  over  defend- 
ant's railroad,  and  if  you  should  further  find  that 
after  purchasing  such  ticket  the  plaintiff  passed  upon 
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the  platform  of  the  defendant  for  the  purpose  of  tak- 
ing passage  upon  the  defendant 's  train,  then  I  charge 
you  that  the  relation  of  carrier  and  passenger  ex- 
isted and  that  the  defendant  owed  to  the  plaintiff  the 
duty  of  exercising  the  highest  degree  of  care  for  the 
plaintiff's  safety,  and  to  permit  the  plaintiff  to  enter 
upon  the  defendant's  train  in  safety." 

This  instruction  makes  the  standard  care  due  to  a 
person  on  the  depot  platform  about  to  take  passage 
on  a  train  the  same  as  that  due  one  already  on  the 
train.  Under  it  appellant  was  in  effect  required  not 
only  to  stop  its  train  a  reasonable  length  of  time  to 
allow  passengers  to  get  on,  but  it  was  also  required 
to  see  and  know  that  no  one  was  attempting  or  in- 
tending to  get  on  the  train  before  starting  it.  The 
law  recognizes  a  distinction  between  the  care  due  to 
a  passenger  on  the  train  and  that  due  to  one  who  is 
merely  on  the  platform  waiting  to  get  on  such  train. 
To  the  former  the  railroad  company  owes  the  highest 
degree  of  care,  while  to  the  latter  it  owes  ordinary 
care  not  to  injure  him.  Indianapolis,  etc.,  R.  Co.  v. 
Wall,  supra,  49;  Pere  Marquette  R.  Co.  v.  Strange, 
supra,  166,  167,  and  cases  cited. 

Under  these  cases,  the  instruction  given  was  clearly 
erroneous. 

Appellee,  while  he  insists  that  the  instruction  was 

not  erroneous,  also  insists  that,  even  if  erroneous,  it 

was  not  harmful  because  the  evidence  shows 

11.  that  appellant  did  not  exercise  ordinary  care 
toward  appellee.  We  cannot  agree  with  this 
contention.  The  instruction  was  pertinent  to  and 
influential  in  the  determination  of  a  controlling  ques- 
tion in  the  case.  The  facts  affecting  such  question 
were  such  that  the  jury  might  very  well  have  found 
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in  favor  of  appellee,  if  such  question  were  to  be  deter- 
mined by  the  tests  contained  in  the  instruction,  or  for 
the  appellant,  if  the  question  were  to  be  determined 
by  the  correct  test,  indicated  as  applicable  in  the  cases 
supra. 

I'he  givipg  of  other  instructions  is  challenged,  but 
they  are  in  effect  disposed  of  by  what  we  have  already 
said. 

Appellant  also  challenges  the  action  of  the  trial 
court  in  refusing  certain  instructions  tendered  by  it, 
but,  in  view  of  what  we  have  already  said,  we  deem  it 
unnecessary  to  discuss  them. 

For  the  error  in  giving  instruction  No.  3,  supra,  the 
judgment  below  is  reversed,  with  instructions  to  the 
trial  court  to  sustain  appellant's  motion  for  a  new 
trial,  and  for  such  other  proceedings  as  may  be  con- 
sistent with  this  opinion. 


Kenney  et  al.  v.  Monroe  et  al. 

[No.  9,883.    Piled  June  5,  1919.] 

1.  MosraAGBS. — Foreclosure, — Redemption  hy  Mortgagee, — ^After  a 
mortgagee  has  once  sold  the  land  upon  an  execution  or  decree, 
he  cannot  redeem  from  his  own  sale,  in  the  event  that  it  pro- 
duces less  than  the  whole  amount  of  the  Judgment,  thereby 
restoring  the  lien  of  the  Judgment  and  subjecting  the  property 
to  resale  the  same  as  if  no  previous  sale  had  been  made.    p.  885. 

2.  MoBTOAGES. — Assignment  of  Mortgage. — Foreclosure  hy  Assignee. 
— Assignment  of  Deficiency  Judgment  to  Assignee. — Right  to 
Redeem. — Statutes. — ^Where  a  mortgagee  assigned  a  mortgage 
and  the  note  secured  thereby  as  collateral  to  secure  the  payment 
of  his  note  to  assignee,  and,  upon  foreclosure  by  assignee,  the 
trial  court  gave  assignee  and  another  creditor  of  mortgagee  liens 
upon  the  proceeds  of  sale  to  the  amount  of  their  debts  against 
assignee,  for  which  sum  the  property  was  sold,  mortgagee,  who 
had  only  constructive  knowledge  of  the  foreclosure  proceedings 
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and  to  whom  the  unpaid  balance  of  the  personal  judgment  ren- 
dered against  mortgagor  had  been  assigned,  was  entitled  to 
redeem  the  land  from  the  sherifTs  sale  upon  compliance  with 
§§814,  815  Bums  1914,  §§771,  772  R.  S.  1881.    p.  380. 

From  Marion  Superior  Court  (101,294);  W.  W. 
Thornton,  Judge. 

Action  by  James  G.  Kenney  and  another  against 
Clara  Monroe,  Samuel  S.  Rhodes  and  others,  in  which 
Rhodes  filed  a  cross-complaint.  From  the  judgment 
rendered,  plaintiffs  and  cross-complainant  appeal. 
Reversed. 

David  A.  Meyers,  for  appellants. 
R.  M.  Coleman,  for  appellees. 

Nichols,  P.  J. — ^By  this  action  appellants  sought  to 
require  appellee  Stein,  Jr.,  who  was  clerk  of  Marion 
Circuit  Court,  to  permit  appellants  to  redeem  certain 
real  estate  from  a  sheriff's  sale,  and  to  contest  the 
rights  of  appellees  Clara  A.  Monroe  and  others  to 
redeem  the  same. 

The  cause  was  submitted  to  the  court  for  trial  with- 
out the  intervention  of  a  jury.  There  was  a  request 
for  special  findings  of  fact,  which  were  made,  with 
conclusions  of  law  in  favor  of  the  appellees.  Upon 
the  conclusions  of  law  judgment  was  rendered  in 
favor  of  the  appellees  against  appellants  James  G. 
Kenney  and  Lucy  W.  Kramer  upon  their  complaint, 
and  in  favor  of  appellee  against  appellant  Samuel  S. 
Rhodes,  upon  his  cross-complaint.  From  this  judg- 
ment this  appeal  is  prosecuted. 

The  errors  relied  upon  for  reversal,  and  here  con- 
sidered, are :  Errors  of  the  court,  respectively,  in  its 
first,  second,  third,  fourth,  fifth,  sixth,  seventh  and 
eighth  conclusions  of  law.  Proper  exceptions  were 
saved  to  the  court's  conclusions  of  law. 
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Counsel  for  appellee  has  not  favored  us  with  a 
brief  and  we  have  no  discussion  of  the  law  of  this 
case  from  the  appellee's  standpoint. 

The  substance  of  so  much  of  the  special  findings  of 
fact  as  is  necessary  for  this  decision  is  as  follows :  On 
May  26, 1913,  Jacob  C.  Lipps  and  wife  were  the  own- 
ers of  certain  real  estate  in  Marion  county,  Indiana, 
upon  which  they  executed  a  mortgage  to  James  G. 
Kenney  to  secure  the  payment  of  a  note  of  •$2,000. 
Said  mortgage  and  note  were  assigned  to  one  Lena 
Dunham  on  August  5,  1913,  as  collateral  security  for 
the  payment  of  a  note  of  $300  executed  by  said  Ken- 
ney on  said  date.  Said  $300  note,  and  mortgage 
assigned  as  its  collateral  security,  were  on  February 
4, 1914,  indorsed  to  one  Jean  Barnard.  On  February 
18,  1915,  said  Jacob  C.  Lipps  and  wife  conveyed  said 
real  estate  to  one  Samuel  E.  Hamlin  without  any 
consideration  therefor,  and  on  May  4, 1915,  said  Ham- 
lin executed  to  appellee  Clara  A.  Monroe  a  mortgage 
on  said  real  estate  to  secure  the  payment  of  a  note  of 
$1,500.  On  June  1,  1914,  said  Jean  Barnard  filed  her 
complaint  in  the  Marion  Circuit  Court  making  as 
defendants  therein  James  G.  Kenney,  Jacob  C.  Lipps, 
and  his  wife,  Alma  K.  Lipps,  William  S.  Taylor  and 
Lena  Dunham,  said  action  being  to  foreclose  the  said 
mortgage  assigned  as  collateral  security  for  the  pay- 
ment of  said  $300  note,  and  for  the  further  purpose 
of  collecting  by  attachment  a  claim  held  by  one  Wil- 
liam S.  Taylor  against  said  Kenney.  In  this  fore- 
closure proceeding  there  was  a  judgment  in  favor  of 
said  Barnard,  and  against  the  defendant  Jacob  C. 
Lipps,  in  the  sum  of  $2,258  and  costs,  and  the  fore- 
closure of  the  equity  of  redemption  of  Kenney,  Lipps 
and  his  wife,  William  S.  Taylor  and  Lena  Dunham, 
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and  all  other  persons  claiming  from,  mider,  or 
through  them,  in  and  to  the  said  real  estate,  being 
the  real  estate  described  in  the  complaint  and  cross- 
complaint.  It  was  ordered  and  adjudged  by  the  court 
that  the  said  real  estate  be  sold  by  the  sheriff  as  other 
land  was  sold  on  execution  without  relief  from  valua- 
tion and  appraisement  laws.  It  was  further  adjudged 
that  the  said  Barnard  was  entitled  to  recover  from 
said  appellant  Kenney  the  sum  of  $345  and  costs,  and 
that  said  Taylor  was  entitled  to  recover  of  said  appel- 
lant Kenney  $268.75  and  his  costs,  and  that  said  Tay- 
lor have  a  lien  upon  the  proceeds  of  the  saje  of  said 
real  estate,  and  that  the  same  be  paid  from  the  pro- 
ceeds of  such  sale  subject  only  to  the  lien  of  said 
Barnard.  There  was  an  order  that  the  proceeds  of 
such  sale  be  applied:  First,  to  the  payment  of  costs 
on  the  complaint  and  cross-complaint ;  second,  to  the 
payment  to  the  said  Barnard  of  the  said  sum  of  $345 
with  interest  and  costs ;  third,  to  the  payment  to  the 
cross-complainant,  William  S.  Taylor,  of  the  amount 
found  due  him,  being  $268.75 ;  fourth,  and  the  over- 
plus, if  any,  after  the  amounts  found  due  herein  from 
said  appellant  Kenney  to  said  Barnard  and  to  said 
Taylor,  to  be  paid  to  the  clerk  of  the  court  for  the 
use  of  said  Kenney,  or  to  the  party  lawfully  entitled 
and  authorized  to  receive  the  same.  A  certified  copy 
of  said  decree  ^as  placed  in  the  hands  of  the  sheriff 
of  said  county,  directing  him  to  sell  said  reaL  estate, 
and  he  did  so  sell  it  to  Jean  Barnard  for  the  sum  of 
$779.37,  which  amount  was  paid  by  said  Barnard  to 
the  sheriff,  and  a  certificate  of  sale  in  due  form  as 
required  by  law  was  issued  by  the  sheriff  to  her.  Said 
Barnard  assigned  and  transferred  said  certificate  for 
a  valuable  consideration  to  one  James  C.  McDonald 
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and  said  William  S.  Taylor,  and  these  assignees  trans- 
ferred and  assigned  said  certificate  for  a  valuable 
consideration  to  appellee  Samnel  S.  Bhodes,  and 
said  Bhodes  has  ever  since  been  the  sole  owner  of 
said  certificate.  At  the  end  of  the  year  for  redemp- 
tion from  such  sale  said  Bhodes  presented  said 
sheriff's  certificate  of  sale  to  the  clerk  of  Marion 
Circuit  Court,  and  requested  a  certificate  of  no  re- 
demption, which  the  clerk  refused  to  give  him,  and 
thereupon  said  Bhodes  presented  said  certificate  of 
sale  to  the  sheriff  of  said  county,  requesting  him  to 
execute  a  deed  to  said  Bhodes,  which  the  said  sheriff 
refused  to  do.  Said  James  G.  Kenney  did  not  appear 
in  person  or  by  attorney  in  the  foreclosure  pro- 
ceedings in  the  Marion  Circuit  Court,  and  had  no 
actual  notice  of  the  pendency  of  said  action,  or  the 
rendition  of  said  judgment  and  decree,  until  long 
after  the  date  of  said  sheriff's  sale.  Said  Kenney 
was  a  nonresident  of  the  State  of  Indiana,  and 
was  notified  of  the  pendency  of  said  action  by  pub- 
lication of  notice.  On  November  12,  1915,  said  Bar- 
nard assigned  and  transferred  to  said  Kenney  the 
unpaid  balance  of  the  judgment  against  Jacob  C. 
Lipps,  rendered  in  the  foreclosure  proceedings  in  the 
Marion  Circuit  Court,  which  assignment  was  duly 
recorded.  On  November  6, 1915,  said  appellee  Clara 
A.  Monroe  presented  and  filed  with  the  clerk  of  the 
Marion  Circuit  Court  an  affidavit  and  statement  in 
redemption  of  said  real  estate  from  said  sheriff's 
sale,  and  paid  to  the  clerk  the  amount  of  money  re- 
quired to  effect  the  redemption,  including  .costs  of 
redemption,  to  wit,  $844.22.  On  November  11,  1915, 
the  appellants  tendered  to  the  clerk  of  the  Marion 
Circuit  Court  an  affidavit  and  statement  for  redemp- 
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tion  of  said  real  estate  from  sheriff's  sale,  and,  on  the 
same  date,  tendered  in  legal  tender  of  currency  the 
sum  of  $846.72  for  the  purpose  of  redeeming  said  real 
estate  from  said  sheriff's  sale,  which  sum  was  more 
than  sufficient  for  that  purpose ;  and  on  November  12, 
1915,  said  parties  again  tendered  said  affidavit  and 
statement  for  the  redemption  of  said  real  estate 
to  said  clerk  and  again  tendered  to  him  the  said  sum 
of  money.  Said  clerk  refused  to  accept  and  file  the 
affidavit  and  statement,  and  refused  to  accept  said 
sum  of  money  thus  tendered  on  both  of  said  dates. 
It  appears  by  the  affidavit  that  said  appellants 
based  their  right  to  redeem  said  real  estate  upon  the 
fact  that  said  appellant  Kenney  had  the  said  valid 
mortgage  upon  said  real  estate  for  $2,000,  which 
he  had  pledged  to  said  Dunham  as  collateral  security 
for  the  payment  of  a  note  of  $300  which  said  Kenney 
had  executed,  and  that  said  note  had  been  assigned 
to  said  Barnard,  who,  in  the  foreclosure  suit,  fore- 
closed said  $2,000  mortgage  as  collateral  security  for 
the  payment  of  said  $300  note  against  said  Kenney 
and  others.  Kenney  was  made  a  party  defendant  to 
said  action  by  publication  of  notice,  but  he  had  no 
actual  notice  or  knowledge  of  the  pendency  of  said 
cause,  until  after  decree  was  rendered  on  September 
18,  1914.  There  was  due  at  that  date  $2,158,  not 
including  attorney's  fees  of  $100,  and  said  Kenney 
was  entitled  to  the  full  amount  thereof,  less  costs  and 
the  claims  held  by  the  plaintiff  and  cross-complainant, 
William  S.  Taylor,  and  the  balance  due  said  Kenney 
under  th^  terms  of  said  decree  was  a  lien  upon  all  of 
said  real  estate  subsequent  and  junior  to  the  claims 
of  appellee  Monroe  and  said  Taylor.  The  affidavit 
states  that  appellant  Kramer  was  the  real  owner  of 
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the  balance  due  under  said  mortgage  and  decree,  and 
that  said  Kenney  desires  to  make  this  redemption  for 
her  use  and  benefit.  The  balance  due  upon  said  judg- 
ment was  $1,378.63,  with  interest  at  six  per  cent,  since 
September  18,  1914.  It  was  f  oimd  by  the  court  that 
nothing  in  this  proceeding  should  in  any  manner 
affect  the  rights  of  said  defendant  Bhodes,  as  the 
present  holder  of  the  sheriff's  certificate. 

On  these  findings  of  fact  the  court  states  its  conclu- 
sions of  law  as  follows:  (1)  That  the  law  is  with  the 
defendants.  (2)  That  the  plaintiffs  are  not  entitled  to 
have  any  of  the  entries  of  the  clerk  of  this  court  relat- 
ing to  the  redemption  of  said  real  estate  from  said 
sheriff's  sale  by  the  defendant  Monroe  vacated.  (3) 
The  plaintiffs  did  not  have  and  hold  the  first  right 
to  redeem  said  lots  from  said  sheriff's  sale  under  and 
by  virtue  of  their  judgment  rendered  September  18, 
1914.  (4)  The  plaintiffs  were  not  entitled  to  any 
order  compelling  the  defendant  Theodore  Stein,  Jr., 
clerk  of  this  court,  to  accept  and  file  said  affidavit  of 
November  12,  1915,  and  to  allow  plaintiffs  to  redeem 
from  said  sheriff's  sale.  (5)  The  defendant  Theodore 
Stein,  Jr.,  as  clerk  of  this  court  is  not  compelled  to 
accept  said  sum  of  $846.72  tendered  by  the  plaintiffs. 
(6)  That  the  plaintiffs  are  entitled  to  take  nothing  by 
the  complaint  or  the  defendant  Rhodes  anything  by 
his  cross-complaint.  Nos.  7  and  8  are  conclusions  as 
to  costs. 

We  are  not  unmindful  of  the  rule  of  law  that  a 

mortgagee,  after  he  has  once  sold  the  land  upon  an 

execution  or  decree,  cannot  redeem  from  his 

1.  own  sale,  in  case  it  produces  less  than  the  whole 
amount  of  the  judgment,  thereby  restoring  the 

VOL.  70—25 


386  APPELMTB  COUBT  OF  INDIAl^A, 


Kenney  v.  Monroe — ^70  Ind.  App.  879. 


lien  of  the  judgment  and  subjecting  the  property  to 
resale  the  same  as  if  no  previous  sale  had  been  made. 
Green  v.  Doane  (1877),  57  Ind.  186  j  Hervey  v.  Krost 
(1888),  116  Ind.  268, 19  N.  E.  125,  and  Earn  v.  Indicm- 
apolis  Nat.  Bank  (1890),  125  Ind.  381,  25  N.  E.  558, 
9  L.  B.  A.  676,  21  Am.  St*.  231,  sustain  this  principle 
of  law.  It  is  said,  however,  in  the  case  of  Hervey  v. 
Krost,  supra,  that  the  courts  favor  and  give  a  liberal 
construction  to  redemption  laws  in  the  interest  of  the 
debtor,  and  others  who  are  concerned,  that  the  debt- 
or's  property  shall  go  toward  the  payment  of  his 
debts  to  the  full  extent  of  its  value.  It  is  evident  that 
this  has  not  been  accomplished  in  the  case  at  bar. 

The  cases  above  cited  are  to  be  distinguished  from 

the  instant  case,  in  this,  that  it  was  evidently  not  the 

primary  object  in  this  action  to  foreclose  the 

2.  mortgage  and  collect  the  debt  in  favor  of  ap- 
pellant Kenney,  bu£  to  collect  the  debt  in  favor 
of  said  Jean  Barnard,  and  the  debt  in  favor  of  Wil- 
liam S.  Taylor.  Appellant  Kenney  did  not  institute 
the  foreclosure  proceeding,  had  only  constructive 
knowledge  of  it  by  publication  of  notice  in  a  news- 
paper, and  had  no  actual  knowledge  whatever  of  said 
suit,  or  of  the  foreclosure  sale  thereunder. 

By  the  judgment  of  the  court  the  plaintiff  in  said 
f  dredosure  suit  was  given  a  lien  on  the  proceeds  of 
the  sale  of  $345,  and  the  cross-complainant,  William 
S.  Taylor,  was  given  a  lien  against  such  proceeds  in 
the  sum  of  $268.75,  which  respective  sums  were  to  be 
paid  out  of  the  proceeds  of  such  sale,  and  the  over- 
plus, if  any,  to  be  paid  to  appellant  Kenney.  The 
effect  of  this  judgment  was  the  same  as  if  said  appel- 
lant Keimey  had  been  a  judgment  creditor  with  a  sep- 
arate lien,  subject  and  second  to  the  liens  of  said 
Barnard  and  said  Taylor. 
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It  is  evident  that  such  real  estate  sold  only  for  the 
amount  of  the  Barnard  and  Taylor  debts,  plus  attor- 
ney's fees  and  costs,  and  that  no  consideration  what- 
ever was  given  to  the  protection  of  the  rights  of  appel- 
lant Kenney;  in  other  words,  the  primary  purpose 
of  this  proceeding  and  sale  was  the  collection  of  the 
debts  of  said  Barnard  and  Taylor. 

Under  these  facts  we  have  no  hesitation  in  saying 
that  equity  and  good  conscience  require  that  appel- 
lant Kenney  should  have  been  permitted,  under  §^^814, 
815  Burns  1914,  §§771,  772  R.  S.  1881,  and  upon  com- 
plying with  the  terms  of  such  sections,  to  redeem 
said  real  estate  from  the  sheriff's  sale  thereof,  and 
upon  tender  of  the  sum  of  $846.72  to  appellee  Stein, 
Jr.,  clerk,  the  same  should  have  been  accepted  in  re- 
demption, and  a  proper  certificate  thereof  should  have 
been  issued  by  the  clerk  to  said  appellant  Kenney. 

Other  questions  are  presented  for  our  considera- 
tion, but  we  do  not  deem  it  necessary  to  discuss  them. 

The  judgment  is  reversed,  with  instruction  to  the 
trial  court  to  restate  its  conclusions  of  law  in  har- 
mony with  this  opinion,  and  the  costs  of  this  appeal 
are  taxed  to  the  appellees. 


CentbaIj  Bank  op  West  Lebanon  v.  Mabtin. 

[No.  9,570.    Filed  NoTember  26,  1918.    Rehearing  denied  January 
81,  1919.    Transfer  denied  June  5,  1919.] 

1.  Insxteancb.  —  Casualty  Insurance  Companies,  —  Investments. — 
Proceeds  from  Sale  of  Block. — Statute.— Vnder  (4769  Bums  1914, 
Acts  1909  p.  281,  prescribing  how  casualty  coitapanies  shaU  Invest 
the  money  received  from  the  sale  of  their  capital  stock,  such 
a  company  is  not  prohibited  from  depositing  any  of  its  funds  in 
banks,  and  taking  therefor  certificates  of  deposit,  payable  either 
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on  demand  or  on  a  day  specified,  until  such  time  as  Investments 
In  accordance  with  the  statute  may  be  made,  or  from  assigniu^ 
notes  given  for  the  purchase  price  of  stock,  and  receiving  cer- 
tificates of  deposit  therefor,   p.  391. 

2.  Insurance.  —  Casualty  Insurance  Companies.  —  Investments. — 
Proceeds  from  Sale  of  Btock. — Rights  of  Stockholder. — Statute. — 
While  the  Investment  by  a  casualty  company  of  money  received 
from  the  sale  of  its  capital  stock  in  securities  other  than  those 
named  In  {4769  Bums  1914,  Acts  1909  p.  281,  would  be  wrongful, 
yet  the  transaction  would  not  be  void,  but  merely  voidable,  and, 
though  a  stockholder  injured  thereby  might  find  a  way  in  a 
court  of  equity  to  protect  his  rights,  he  cannot  defend  an  action 
on  his  note  given  to  such  company  for  stock  and  assigned  to 
plain ti if  bank  in  return  for  its  certificate  of  deposit  on  the 
ground  that  the  transaction  constituted  an  unlawful  Investment 
of  the  proceeds  from  the  sale  of  the  capital  stock  of  the  com- 
pany,   p.  392. 

3.  Pleading. — Answer, — BufUdency. — If  an  answer  is  goml  on  any 
theory,  it  is  error  to  sustain  a  demurrer*  thereto,  p.  393. 

4.  Pleading. — Answer. — Indefiniteness. — ''Pretended"  Corporation. 
— ^In  an  action  on  a  note  assigned  by  a  casualty  insurance  com- 
pany, a  reference  in  a  paragraph  of  answer  to  the  assignor  as 
a  "pretended"  corporation  cannot,  in  the  absence  of  the  facts  being 
pleaded,  have  any  weight  as  against  an  averment  that  such  com- 
pany purports  to  have  been  organized  under  the  statute,    p.  393. 

5.  Pleading. — Conclusion  of  Law. — In  an  assignee's  action  on  a 
note,  an  averment  that  assignor  corporation  had  no  power  to 
assign  the  note  states  a  proposition  of  law,  since  the  powers  of 
a  corporation  are  determined  by  law.    p.  393. 

0.  Pleading. — Pleading  Conclusions  of  Law. — Statute. — The  pro- 
vision of  f343a  Burns  1914,  Acts  1913  p.  850,  authorizing  the 
pleading  of  conclusions,  subject  only  to  a  motion  to  make  more 
specific,  means  a  conclusion  of  fact,  and  does  not  warrant  the 
pleading  of  a  pure  conclusion  of  law.    p.  393. 

7.  Appeal. — Matters  Reviewable. — Assignments  Not  Invnlred  in 
Judgment. — Assignments  of  error  not  involvetl  in  the  Judgment 
rendered  cannot  be  considered  on  appeal,    p.  394. 

From  Carroll  Circuit  Court;  James  P.  TTa^ow, 
Judge. 

Action  by  the  Central  Bank  of  West  Lebanon 
against  William  0.  Martin.  From  a  judgment  for 
defendant,  the  plaintiff  appeals.    Reversed. 
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C.  R.  Pollard  and  Rabb,  Mahoney  &  Fansler,  for 
appellant; 

Benjamin  F.  Long,  Clmrles  E.  Yarlott,  Pavl  M. 
Souder,  George  W.  Julien  and  L.  D.  Boyd,  for  appel- 
lee. 

This  action  was  instituted  by  appellant  against  ap- 
pellee to  recover  on  a  promissory  note.  It  is  averred 
in  the  complaint  that  Martin  executed  his  promissory 
note  to  the  Columbia  Casualty  Company,  by  the  terms 
of  which  he  promisi^d  to  pay  to  the  order  of  said  com- 
pany, at  Farmers  and  Merchants  Bank,  of  Logans- 
port,  Indiana,  the  sum  of  $500,  with  interest  and  attor- 
ney's fees,  and  that  the  Columbia  Casualty  Company 
indorsed  said  note  to  the  plaintiff. 

Defendant  answered  in  thirteen  paragraphs,  the 
first  being  a  general  denial. 

Plaintiff  demurred  to  all  paragraphs  of  answers 
except  1,  3,  4  and  8,  The  demurrer  was  sustained  to 
paragraphs  2  and  11,  and  overruled  as  to  others. 
Plaintiff  replied  to  all  said  aflSrmative  paragraphs, 
which  did  not  go  out  on  demurrer,  excepting  the  tenth. 
On  defendant's  motion  the  court  ordered  plaintiff  to 
reply  to  the  tenth.  Plaintiff  refused  to  comply  with 
the  order,  and  thereupon  judgment  was  rendered 
against  plaintiff  on  its  refusal  to  plead  further. 

The  errors  assigned  challenge  the  ruling  on  the 
demurrers  to  the  sixth,  seventh,  tenth  and  thirteenth 
paragraphs  of  answer. 

The  tenth  paragraph  of  answer  is  in  the  following 
language:  '*For  a  tenth  and  further  paragraph  of 
answer  herein,  defendant  says  that  the  Columbia  Cas- 
ualty Company,  to  which  the  note  sued  on  herein  was 
given,  was  at  said  time  a  pretended  corporation,  pur- 
porting to  be  organized  under  the  laws  of  the  State 
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of  Indiana,  relating  to  corporations  organized  for  the 
purpose  of  writing  policies  of  health,  accident  and 
casualty  insurance.  That  the  note  sued  on  was  given 
by  defendant  to  said  Columbia  Casualty  Company  in 
payment  for  certain  shares  of  the  capital  stock  of  said 
Columbia  Casualty  Company  which  were  thereafter 
to  be  issued.  That  within  a  few  days  after  the  execu- 
tion and  delivery  of  said  note  by  defendant  to  the 
Columbia  Casualty  Company,  said  Columbia  Casualty 
Company  made  an  arrangement  and  agreement  with 
plaintiff  herein  to  transfer,  assign  and  exchange  said 
note  for  a  certificate  of  deposit  of  said  bank,  bearing 
no  interest,  and  becoming  due  and  payable  after  the 
maturity  of  said  note.  That  the  assignment,  endorse- 
ment and  transfer  of  said  note  to  the  plaintiff  herein 
as  alleged  in  plaintiff's  complaint,  was  made  jmrsu- 
ant  to  the  aforesaid  arrangement  and  agreement  be- 
tween plaintiff  and  said  Columbia  Casualty  Company. 
That  by  said  exchange  of  said  note  for  said  certificate 
of  deposit  of  said  bank  said  Columbia  Casualty  Com- 
pany was  attempting  to  invest  its  funds  in  said  cer- 
tificate of  deposit  and  so  notified  said  plaintiff  at  said 
time,  and  plaintiff  at  the  time  of  exchanging  its  said 
certificate  of  deposit  for  said  note  knew  and  under- 
stood that  said  Columbia  Casualty  Company  was 
making  an  investment  of  its  funds  in  said  certificate. 
^'That  plaintiff  at  said  time  well  knew  and  under- 
stood the  purpose  for  which  said  Columbia  Casualty 
Company  was  organized  or  pretended  to  be  organ- 
ized, and  knew  and  understood  that  under  the  statutes 
of  the  State  of  Indiana,  relating  to  such  corporations, 
no  such  investment  of  its  funds  was  authorized  to  be 
made,  and  knew  that  such  investment  was  wholly  un- 
authorized and  illegal. 
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**  Defendant  further  says  that  said  Columbia  Cas- 
ualty Company  at  said  time  had  no  power  or  author- 
ity of  any  kind  or  character  to  transfer,  endorse  or 
assign  said  note  in  the  manner  done  as  aforesaid. 
That  it  had  no  right,  power  or  authority  to  invest  any 
of  its  funds  or  property  in  a  certificate  of  deposit  or 
certificates  of  deposit  of  said  plaintiff.  That  said 
Columbia  Casualty  Company  had  no  right,  authority 
or  power  at  said  time  or  at  any  time  to  endorse,  trans- 
fer or  assign  said  note  for  the  consideration,  upon 
the  terms  and  conditions  hereinbefore  set  out  and 
which  were  the  terms  and  conditions  upon  which  said 
transfer  was  made.  That  said  Columbia  Casualty 
Company  received  no  other  consideration  whatever 
for  the  transfer  of  said  note,  except  said  certificate 
of  deposit,  as  hereinbefore  set  out.  That  said  en- 
dorsement, assignment  and  transfer  of  said  note  so 
made,  was  wholly  void  and  plaintiff  thereby  acquired 
no  right,  title  or  interest  of  any  kind  or  character  in 
and  to  said  note,  and  now  has  no  right,  title  or  inter- 
est of  any  kind  therein. '* 

Dausmak,  J. — ^Appellee  has  informed  this  court 
that:  **The  theory  of  the  10th  paragraph  of  answer 
is  that  the  trading  of  the  note  in  question  to  appellant 
by  Columbia  Casualty  Co.  for  a  certificate  of  deposit 
of  appellant  was  an  unlawful  investment  of  the  capi- 
tal stock  of  that  corporation. '  ^ 

In  support  of  his  theory  appellee  contends  that  the 

transaction  was  unlawful  because  in  contravention  of 

§4769  Burns  1914,  Acts  1909  p.  281,  which  pre- 

1.  scribes  how  casualty  companies  shall  invest  the 
money  received  from  the  sale  of  their  capital 
stock.  But  there  is  nothing  in  the  statute  which  pro- 
hibits these  companies  from  depositing  any  of  their 
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funds  in  banks,  and  taking  therefor  certificates  of 
deposit  payable  either  on  demand  or  on  a  day  speci- 
fiedy  until  such  time  as  investments  in  accordance 
with  the  statute  may  be  made.  There  is  nothing  in 
this  paragraph  of  answer  which  conclusively  fixes  the 
character  of  the  transaction  as  an  investment  in  con- 
tradistinction to  a  deposit.  The  averments  of  this 
paragraph  may  be  true,  and  yet,  in  contemplation  of 
law,  the  transaction  may  have  been  nothing  other  than 
the  making  and  receiving  of  a  deposit.  The  essential 
nature  of  the  transaction  is  not  altered  by  merely 
characterizing  it  as  an  attempt  '*to  invest  its  funds 
in  said  certificate  of  deposit.  * '  With  as  much  reason 
it  may  be  said  that  every  deposit  evidenced  by  a  cer- 
tificate issued  by  a  bank  is  an  investment  in  the  certifi- 
cate.    Furthermore,  if  the  company   should 

2.  actually  invest  money  received  from  the  sale  of 
capital  stock  in  securities  other  than  those 
named  in  the  statute,  such  conduct  would  be  wrongful, 
but  the  transaction  would  not  be  void.  At  the  utmost 
it  would  only  be  voidable.  In  that  event  appellee 
might  find  in  a  court  of  equity  a  way  to  protect  his 
rights  as  a  stockholder;  but  he  cannot  do  so  in  this 
action.  Wright  v.  Hughes  (1889),  119  Ind.  324,  21 
N.  E.  907,  12  Am.  St.  412.  Assuming  that  the  cas- 
ualty company  is  a  corporation,  the  statute  does  not 
undertake  to  prohibit  it  from  transferring  its  com- 
mercial paper,  and  the  consequences  of  an  assignment 
of  commercial  paper  by  a  corporation  are  no  different 
than  they  would  be  in  the  case  of  a  natural  person. 
10  Cyc  1121. 

(2)  Appellee  contends  also  that  the  assignment 
of  the  note-  is  void  because  the  casualty  company  is  a 
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*  *  preteuded ' '  corporation,  and  in  support  there- 

3.  of  directs  our  attention  to  §4045  Burns  1914, 
Acts  1895  p.  255.  This  contention  is  not  in  har- 
mony with  the  acknowledged  theory  of  the  pleading. 
Nevertheless  it  is  our  duty  to  consider  it ;  for,  if  the 
pleading  be  good  on  any  theory,  it  would  have  been 
error  to  have  sustained  the  demurrer.  But  the  diffi- 
culty with  this  contention  is  that  there  is  no  aver- 
ment in  the  pleading  on  which  it  can  rest.    Ap- 

4.  pellee  relies  primarily  on  the  word  **  pretend- 
ed" as  a  foundation  for  this  contention.    But 

what  is  the  effect  of  the  adjective  ** pretended' 'f  The 
significance  of  the  word  is  so  vague  and  ambiguous 
that  it  does  not  inform  either  the  court  or  the  adver- 
sary party  of  any  specific  thing  on  which  appellee 
relies  for  a  defense.  Does  he  mean  that  the  casualty 
company  is  not  a  de  jure  corporation?  Still  it  may 
be  a  de  facto  corporation.  But  whether  it  be  a  (2e  jure 
corporation  or  a  de  facto  corporation  or  no  corpora- 
tion at  all  depends  on  the  facts,  and  the  failure  to  dis- 
close the  facts  is  fatal.  The  word  ** pretended'*  can 
have  no  weight  whatever  as  against  the  averment  that 
the  company  purports  to  have  been  organized  under 
the  statute. 

Finally,  we  come  to  the  bald  averment  that  the  cas- 
ualty company  had  no  power  to  assign  the  note. 
-  Clearly  this  averment  states  a  proposition  of 

5.  law,  for  the  powers  tof  a  corporation  are  de- 
termined  by  the  law.  Even  under  the  lax  pro- 
visions of  i343a  Bums  1914,  Acts  1913  p.  850, 

6.  (if  said  section  be  constitutional),  it  is  not  per- 
missible to  plead  a  proposition  or  a  conclusion 

of  law.    From  time  immemorial  it  has  been  the  func- 
tion of  the  pleadings  to  disclose  the  facts  constituting 
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the  cause  of  action  or  the  ground  of  defense.  It  is  a 
trite  observation  that  when  making  np  issues  the 
court  must  look  to  the  pleadings  for  the  facts,  and 
must  look  to  the  books  for  the  law.  Chitty,  Pleadings 
chs.  3,  6;  31  Cyc  49.  Our  Code  of  civil  procedure 
provides  that  the  complaint  shall  contain  a  statement 
of  the  facts  constituting  the  cause  of  action ;  that  the 
defendant  may  demur  to  the  complaint  on  the  ground 
that  it  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action;  that  the  plaintiff  may  demur  to  the 
answer  on  the  ground  that  it  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  defense;  and  that  the 
defendant  may  demur  to  any  paragraph  of  the  reply 
on  the  ground  that  it  does  not  state  facts  sufficient  to 
avoid  the  paragraph  of  answer.  It  clearly  appears 
that  the  theory  of  the  Code  is  that  the  pleadings  shall 
deal  only  with  facts.  It  must  be  presumed  that  by 
enacting  said  ^343a|  supra,  the  legislature  did  not 
intend  to  abrogate  the  other  provisions  of  the  Code, 
but  did  intend  that  said  section  should  be  construed 
so  as  to  harmonize  as  nearly  as  may  be  with  the 
established  fundamental  rules  of  pleading.  We  hold, 
therefore,  that  the  provision  of  said  section  which  au- 
thorizes the  pleading  of  a  conclusion,  subject  only  to 
a  motion  to  make  more  specific,  means  a  conclusion 
of  fact,  and  that  it  does  not  warrant  the  pleading  of 
a  pure  proposition  or  conclusion  of  law. 

The  demurrer  to  the  tenth  paragraph  of  answer 
should  have  been  sustained. 

We  cannot  consider  the  other  assignments  of 

7.     error  for  the  reason  that  they  are  not  involved 
in  the  judgment  rendered. 

The  judgment  is  reversed;  and  the  trial  court  is 
directed  to  sustain  the  demurrer  to  the  tenth  para- 
graph of  answer. 
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ZoLLMAN  V.  Baltimore  and  Ohio  Southwestern 

Bailboad  Company. 

[No.  9^9,    FUed  December  11,  1918.    Rehearing  denied  March  27, 

1919.    Transfer  denied  June  5,  1919.] 

1.  Appeal. — Review. — Judgment, — Exceptions, — Necessity, — Where 
the  verdict  was  in  general  terms  In  favor  of  defendant,  Judgment 
that  plaintiff  take  nothing,  and  that  defendant  recover  costs, 
would  follow  as  a  matter  of  course,  and  no  exception  to  the 
judgment  was  required  in  order  that  plaintiff  be  protected  in  his 
rights,    p.  399. 

2.  Appeal. — Review. — Judgment. — Exceptions. — Necessity. — Where 
the  Judgment  is  proper  in  form  and  in  substance  as  measured  by 
the  verdict  or  finding,  the  question  of  its  correctness,  as  measured 
by  the  cause  and  procedure,  is  tested  by  exceptions  reserved  to 
rulings  preceding  the  rendering  of  Judgment,  and  properly  pre- 
sented,   p.  399. 

3.  Appeal. — Scope  of  Review. — Questions  Not  Necessary  to  Deci- 
sion.— ^Where  appellant  did  not  avail  himself  of  extended  time 
granted  on  application  under  (661  Burns  1914,  Acts  1911  p.  198. 
for  filing  bill  of  exceptions,  the  sufficiency  of  the  notice  of  the 
hearing  on  the  application  or  service  thereof  need  not  be  deter- 
mined on  appeal,    p.  401. 

4.  Appeal. — Record. — Bill  of  Exceptions. — Time  for  FiUng. — ^Where 
a  bill  of  exceptions  containing  the  evidence  discloses  that  it  was 
presented  to  the  Judge  within  the  ninety  days  allowed  for  filing, 
that  is  sufficient,  although  the  bill  was  not  filed  until  after  the 
expiration  of  the  ninety  days.    p.  401. 

6.  Appeal. — Record. — Bill  of  Exceptions. — Conclusiveness. — A  va- 
cation entry  that  the  bill  of  exceptions  containing  the  evidence 
was  presented  to  the  Judge  on  a  certain  day  is  controlled  by  a 
recital  in  the  bill  that  it  was  presented  at  an  earlier  day,  there, 
having  been  no  steps  taken  to  correct  the  error,  if  any,  in  the  bill. 
p.  402. 

6.  Appeal. — Record. — Instructions. — Filing. — BiU  of  Exceptions. — 
Where  a  bill  of  exceptions  discloses  that  it  is  proper  in  form  and 
substance,  and  that  It  contains  all  the  instructions  that  were 
tendered  and  refused,  etc,  and  it  appears  from  an  order-book 
entry  that  the  bill  was  filed  on  the  day  that  the  trial  dosed,  the 
filing  of  the  bill  was  a  sufficient  filing  of  the  Instructions  to  make 
them  part  of  the  record,  p.  402. 
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7.  Appeal. — Bill  of  Exceptions, — Time  of  Signing  and  Filing. — 
Presumption, — Although  it  is  essential  to  the  validity  of  a  bill  of 
exceptions  that  it  be  filed  after,  rather  than  before,  it  has  t)een 
signed,  yet  where  it  appears  that  there  was  no  default  respecting 
the  time  of  filing  and  that  the  bill  was  filed  on  the  day  it  was 
signed,  the  latter  act  is  presumed  to  have  preceded  the  former, 
p.  403. 

8.  Appeal. — Instructions. — Incorporating  in  Record. — Method. — ^Hie 
vhrlous  other  statutory  methods  of  making  instructions  a  part  of 
the  record  In  a  civil  action  are  not  exclusive  of  the  method  by 
bill  of  exceptions,    p.  403. 

9.  Appeal. — Scope  of  Review. — Questions  Not  Necessary  to  Deci- 
sion.— ^The  instructions  being  properly  in  the  record,  it  is  not  nec- 
essary for  the  court  on  appeal  to  determine  whether  they  were 
made  part  of  the  record  by  other  methods  attempted,  or  whether 
the  statute  was  complied  with  in  that  resi)ect    p.  403. 

10.  Appeal. — Briefs. — Questions  Presented. — Motion  for  New  Trial, 
— Questions  raised  under  the  motion  for  new  trial  will  be  con- 
sidered on  appeal,  although  the  motion  is  not  set  out  In  full  in 
appellant's  brief,  where  the  substance  of  the  grounds  relied  on 
is  set  out    p.  403. 

11.  Appeal. — Briefs. — Sufficiency. — ^Where  appellant's  briefs,  re- 
gardless of  criticism  respecting  form  and  substance,  are  suflS- 
cient  to  present  a  number  of  questions  on  the  merits  of  the  case, 
such  questions  will  be  considered,    p.  404. 

12.  Waters  and  Watebooubses. — Natural  Watercourse. — Ohstruct- 
ing. — Liability, — ^Waters  in  the  low-water  channel,  waters  heaped 
about  them,  and  waters  that  overspread  the  high-water  channel, 
are,  when  flowing  down  stream  in  one  uniform  and  continuous 
current,  where  unobstructed  by  the  act  of  man,  the  waters  of 
a  natural  watercourse,  and  liability  for  obstructing  the  flow 
thereof  must  be  determined  from  a  consideration  of  the  law 
governing  the  obstruction  of  a  stream  rather  than  that  governing 
in  the  case  of  mere  surface  water,   p.  407. 

13.  Railroads. — Otstruction  of  Stream. — Liability, — Instruction, — 
Unusual  and  Extraordinary  Flood. — In  an  action  against  a  rail- 
road for  unlawfully  obstructing  the  flood  waters  of  a  river,  an 
instruction  that  plaintiff  could  not  recover,  if  the  damage  was 
caused  by  a  flood  which  was  imusnal  and  extraordinary,  was 
erroneous,  since,  by  reason  of  the  comprehensiveness  and  flexi- 
bility in  meaning  of  the  terms  "extraordinary"  and  "unusual," 
the  use  of  such  words  unqualified  and  unexplained  outlined  a 
defense  broader  than  the  law  recognisses.   p.  410. 

14.  Railroads. — Obstruction  of  Stream. — Unusual  and  Extraordi- 
nary Flood. — LfoftiZffy.— In  an  action  against  a  railroad  for  neg- 
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ligently  and  unlawfully  obstructing  the  flood  waters  of  a  river, 
although  the  flood  that  concurred  with  defendant's  acts  was 
unusual  and  extraordinary  in  nature,  defendant  Is  liable  if  tlie 
concurrence  of  the  flood  might  have  been  anticipated  by  the 
exercise  of  reasonable  skill  and  foresight,    p.  410. 

15.  Railroads. — Obstruction  of  Stream, — Vnprecedented  Flood, — 
Liahility. — ^The  mere  fact  that  a  flood  is  unprecedented  cannot 
be  said,  as  a  matter  of  law,  to  form  the  basis  of  an  escape  from 
liability  by  one  negligently  and  unlawfully  obstructing  a  stream, 
p.  411. 

16.  Waters  and  Watercourses.^ — Unprecedented  Flood. — ^A  flood 
is  unprecedented  if  it  is  somewhat  higher  or  more  destructive 
than  any  preceding  flood,    p.  411. 

17.  Waters  and  Watercourses. — Ohgtructitm  of  Stream, — Care 
Required^ — Due  care  on  the  part  of  one  obstructing  a  stream  re- 
quires that  he  take  notice  of  the  character  of  the  country  and 
that,  in  view  thereof,  he  provide  ample  accommodation  for  the 
free  passage  of  water  at  all  seasons  of  the  year.   p.  412. 

18.  Waters  and  Watercourses. — Obstructing  Stream, — Care  Re- 
quired.— One  obstructing  a  stream  is  required  to  take  notice  of 
the  effect  of  improvements  such  as  the  clearing  of  lands  of  forests 
and  constructing  artificial  drainage,    p.  412. 

19.  Railroads. — Ohstructinff  Stream^ — Liability, — Unexpected  Flood, 
— Instruction. — In  an  action  against  a  railroad  for  negligently 
and  unlawfully  obstructing  the  flood  waters  of  a  stream,  an 
Instruction  that  plaintiff  could  not  recover  if  the  flood  was  ''unex- 
pected" was  erroneous,  where  the  word  "unexpected"  was  used 
without  being  in  any  manner  qualified,    p.  412. 

20.  Appeal. — Briefs. — Sufficiency. — Failure  to  Include  All  Instruc- 
tions.— Duty  of  Appellee. — ^Appellai\^  is  required  to  set  out  in  his 
brief  only  the  instructions  with  respect  to  the  giving  or  refusal 
of  which  he  complains,  and  if  the  alleged  errors  therein  are  obvi- 
ated by  other  instructions  given,  it  is  the  duty  of  appellee  to  bring 
that  fact  to /the  court's  attention,    p.  413. 

21.  Railroads. — Obstruction  of  Stream. — Liability, — Instruction. — 
In  an  action  against  a  railroad  for  negligent  and  illegal  obstruc- 
tion of  the  flood  waters  of  a  stream,  an  instruction  that,  if  plain- 
tiff's damages  were  caused  in  some  other  way  than  by  obstruc- 
tions which  defendant  placed  in  the  natural  channel  of  the  river, 
or  that  by  the  manner  in  which  it  erected  its  trestles  on  its  right 
of  way,  plaintiff  could  not  recover,  held  erroneous  as  being  some- 
what obscure  when  considered  in  the  light  of  the  complaint  and 
evidence  and  too  narrow  when  measured  by  the  allegations  and 
proof,    p.  413. 
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22.  Railboads. — OhatrucHon  of  Stream. — Liahility, — Instruction. — 
In  an  action  against  a  railroad  for  negligently  and  Illegally  ob- 
strnctlng  the  flood  waters  of  a  stream,  an  Instruction  "that 
defendant  Is  not  liable  for  the  act  of  God,  and  by  act  of  God  Is 
meant  not  only  natural  accidents  such  as  lightning,  earthquakes 
and  tempests,"  but  also  all  other  unavoidable  and  inevitable  acci- 
dents, was  both  erroneous  and  harmful,  where  under  the  facts 
of  the  case  defendant  might  be  liable  for  the  damages  caused  by 
the  waters  of  a  flood,  the  language  used  In  the  Instruction  being 
such  as  to  lead  the  Jury  to  understand  that  floods  were  included 
In  the  term  "act  of  God.**    p.  414, 

23.  Waters  and  Watebcoijbsbs. — OhstmctUm  of  Stream. — Ltahil- 
ity, — **Act  of  Chd" — In  its  relation  to  resulting  damages  a  flood 
Is  classed  as  an  act  of  God  in  a  legal  sense,  with  the  consequent 
immunity  of  man  from  liability,  only  In  the  absence  of  human 
agency  wrongfully  or  negligently  contributing  to  produce  the 
injury  of  which  complaint  is  made.    p.  415. 

24.  Watebs  and  Watebooxjbses. — Obstruction  of  Stream. — Liahit- 
ity. — ^Where  injury  resulting  from  a  flood  is  to  some  extent  the 
result  of  the  wrongful  or  negligent  participation  of  man,  the 
consequences  are  regarded  as  exclusively  of  human  origin  so  far 
as  concerns  the  question  of  liability,  and  the  situation  Is  removed 
from  the  scope  of  the  rules  that  govern  In  case  of  the  acts  of  God. 
p.  415. 

25.  Neglioengb. — Injury  Involviny  Act  of  God. — Intervention  of 
Human  Agency. — Proximate  Cause. — ^Where  an  act  of  God  is 
involved  in  damage  to  person  or  property,  but  a  human  agency 
negligently  applied  intervenes  to  produce  the  injury,  the  act  of 
God  is  regarded  as  the  remote  rather  than  the  immediate  cause 
of  the  injury,  an*d  recourse  eannot  be  had  to  it  as  a  legal  excuse, 
p.  415. 

From  Monroe  Circuit  Court;  Robert  W.  Miers, 
Judge. 

Action  by  George  W.  Zollman  against  the  Baltimore 
and  Ohio  Southwestern  Bailroad  Company.  From  a 
judgment  for  def endant,  the  plaintiff  appeals.  Re- 
versed. 

Joseph  E.  Henley,  Rufus  H.  East  and  Simpson  B. 
Lowe,  for  appellant. 

Robert  W.  Miers,  Edward  Barton  and  McMuUen  A 
McMvllen,  for  appellee. 
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Caldwell,  J. — ^Appellant  is  the  owner  of  a  284- 
acre  farm  situate  immediately  east  of  the  town  of 
Medora,  in  Jackson  county,  through  which,  on  an  em- 
bankment, appellee's  railroad  extends  in  a  general 
direction  of  southwest  and  northeast,  and  so  that  the 
major  portion  of  the  farm  is  south  of  the  railroad. 
South  of  the  railroad  and  roughly  paralleling  it  flows 
White  river  in  a  southwesterly  direction.  At  the  time 
of  the  flood  of  1913  appellee 's  embankment  broke,  and 
as  a  consequence  large  quantities  of  water  impounded 
on  the  north  side  thereof  were  suddenly  discharged 
upon  appellant's  lands  south  of  the  railroad.  As  a 
result  his  lands  were  damaged,  and  certain  personal 
property  injured  and  destroyed.  Averring  that  ap- 
pellee had  negligently  and  unlawfully  obstructed  the 
flood  waters  of  White  river  to  his  injury  as  alleged, 
he  brought  this  action  to  recover  the  consequent  dam- 
ages. A  trial  residted  in  a  verdict  in  favor  of  appel- 
lee, on  which  judgment  was  rendered. 

Before  considering  the  cause  on  its  merits,  there 
are  certain  preliminary  questions  that  must  be  deter- 
mined.   Thus,  no  exception  was  reserved  to  the 

1.  judgment.    The  verdict  was  in  general  terms 
in  favor  of  appellee.    On  the  verdict  judgment 

was  rendered  that  appellant  take  nothing,  and  that 
appellee  recover  costs.  Such  judgment  follows  such 
a  verdict  as  matter  of  course.  Strictly  speaking  it 
involves  no  ruling,  and  consequently  requires  no  ex- 
ception in  order  that  the  losing  party  may  be  pro- 
tected in  his  rights.    Where  the  judgment  is 

2.  proper  in  form  and  in  substance,  as  measured 
by  the  verdict  or  finding,  the  question  of  its 

correctness,  as  measured  by  the  cause  and  the  pro- 
cedure, is  tested  by  exceptions  reserved  to  rulings  pre- 
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ceding  the  rendering  of  judgment  and  properly  pre- 
sented. Elliott,  App.  Proc.  §796 ;  Eckhart  v.  Marion, 
etc.,  Traction  Co.  (1915),  59  Ind.  App.  217,  109  N.  E. 
224;  State  v.  Swarts  (1857),  9  Ind.  221 ;  Duzan,  Admx,, 
V.  Myers  (1903), ^0  Ind.  App.  227,  65  N.  E.  1046,  96 
Am.  St.  341;  Smith  v.  Tate  (1903),  30  Ind.  App.  367, 
66  N.  E.  88. 

The  vaUdity  of  §661  Bums  1914,  Acts  1911  p.  193, 
is  challenged.  That  question  has  in  effect  been  deter- 
mined. Appellee  concedes  as  much  in  its  brief.  Cleve- 
land, etc.,  R.  Co.  V.  Smith  (1912),  177  Ind.  524,  97 
N.  E.  164;  Tarnowski  v.  Lake  Shore,  etc.,  R.  Co. 
(1914),  181  Ind.  202, 104  N.  E.  16. 

Under  that  section  appellant  obtained  an  extension 
of  time  within  which  to  file  his  bill  of  exceptions  con- 
taining the  evidence,  beyond  the  time  limited  by  the 
court  for  that  purpose  when  the  appeal  was  prayed 
and  granted.  It  is  urged  that  such  extension  was  un- 
authorized by  reason  of  defective  notice  to  appellee, 
and  that  as  a  consequence  the  bill  was  not  filed  within 
the  time  properly  fixed  for  that  purpose,  and  that  as 
a  result  it  is  not  a  part  of  the  record.  The  facts  arc 
as  follows :  The  motion  for  a  new  trial  was  overruled 
and  judgment  rendered  November  9,  1914,  at  the 
October  term  of  the  trial  court,  and  ninety  days  given 
within  which  to  file  the  bill  of*  exceptions  containing 
the  evidence.  February  2, 1915,  at  a  succeeding  term 
of  the  court,  appellant,  proceeding  under  §661,  supra, 
applied  for  and  was  granted  an  extension  of  such  time 
to  April  1,  1915.  That  section  contains  a  provision 
to  the  effect  that  the  party  asking  such  an  extension 
of  time  shall  give  the  opposite  party,  or  his  attorney 
of  record,  at  least  three  days '  notice  of  the  time  when, 
and  the  place  where,  the  application  will  be  heard. 


MAY  TERM,  1919.  401 


Zollman  v.  Baltimore,  etc.»  R.  Co. — ^70  Ind.  App.  395. 

Filed  with  the  verified  application  there  was  a  copy 
of  notice  sufficient  in  form  and  substance  and  directed 
to  appellee's  attorneys  of  record,  and  attached  to 
which  there  was  an  affidavit  to  the  effect  that  six 
days  prior  to  February  2, 1915,  the  day  fixed  for  pre- 
senting the  application,  one  of  appellant's  attorneys 
inclosed  the  original  of  such  notice  in  an  envelope 
properly  stamped  and  addressed  to  appellee's  said 
attorneys  at  Aurora,  Indiana,  and  deposited  it  so 
stamped  and  addressed  in  the  United  States,  mail. 
Appellee  presents  the  question  of  the  sufficiency  of  a 
notice  iinder  such  statute  where  there  is  no  service 
of  it  otherwise  than  as  indicated.  For  reasons  here- 
inafter appearing  we  do  not  find  it  necessary  to  deter- 
mine such  question,  but  by  reason  of  its  importance 
we  suggest  the  insufficiency  of  a  notice  so  served, 
where  the  service  is  not  accepted  as  such.  See  the 
following:  §§504,  505  Burns  1914,  §§481,  482  R.  S. 
1881;  Chicago,  etc.,  R.  Co.  V.  Sanders  (1917),  63  Ind. 
App.  586, 114  N.  E.  986 ;  Haj  v.  American  Bottle  Co. 
(1914),  261  111.  362, 103  N.  E.  1000;  Scanlon  v.  Scanlon 
(1912) ,  154  Iowa  748, 135  N.  W.  634 ;  North  Coast  Fire 
Ins.  Co.  V.  Lincoln  County  (1914),  81  Wash.  311,  142 
Pac.  661;  Matter  of  Blumherg  (1912),  149  App.  Div. 
303,  133  N.  Y.  Supp.  774;  Ensley  v.  State  (1910),  4 
Okla.  Cr.  49,  109  Pac.  250;  Rathbun  v.  Acker  (1854), 
18  Barb.  (N.  Y.)  393;  WUson  v.  Trenton  (1891),  53 
N.  J.  Law  645,  23  Atl.  278,  16  L.  B.  A.  200 ;  29  Cyc 
•  1117,  1119. 

As  we  have  said,  we  are  not  required  to  determine 
the  sufficiency  of  the  notice  or  its  service  here.    The 

bill  itself  discloses  that  it  was  presented  to  the 
3-4.   judge  on  February  5,  1915,  within  the  time 

originally  granted.    This  is  sufficient,  although 

VOL.  70—26 
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the  bill  was  not  filed  until  March  17.  ^660  Burns  1914, 
§629  R  S.  1881;  Malott  v.  Central  Trust  Co.  (1907), 
168  Ind.  428, 79  N.  E.  369, 11  Ann.  Gas.  879. 

There  is  a  vacation  entry  to  the  effect  that  the  bill 

was  presented  to  the  judge  on  March  5,  instead  of 

Tebruary  5,  but  the  bill  controls  in  this  respect. 

5.  Malott  V.  Central  Trust  Co.,  supra.  It  may  be 
said  also  that  there  are  some  indications  out- 
side the  bill  that  the  date  of  presentation  stated  in  the 
bill  is^  erroneous.  If  so,  no  steps  have  been  taken  to 
correct  the  bill,  and  it  must  therefore  govern  as  to 
the  date  of  pl'esentafion.  It  results  that,  as  recourse 
was  not  had  to  the  extended  time,  irregularities  or 
insufficiencies  attending  the  procedure  to  procure  the 
extension  are  immaterial. 

We  proceed  to  consider  the  various  arguments  ad- 
vanced by  appellee  in  support  of  its  contention  that 
the  instructions  are  not  in  the  record.    The  in- 

6.  structions  were  brdught  into  the  record  by  a 
bill  of  exceptions.    An  inspection  of  the  bill 

discloses  that  it  is  proper  in  form  and  substance,  and 
that  it  contains  all  the  instructions  that  were  given 
and  all  that  were  tendered  and  refused,  and  that  ap- 
pellant reserved  an  exception  to  each  instruction 
given  by  the  court  on  its  own  motion  and  at  appellee 's 
request,  and  a  like  exception  to  the  refusal  of  each 
instruction  tendered  by  appellant  and  not  given.  It 
appears  from  an  order-book  entry  that  the  bill  was 
filed  on  the  day  that  the  trial  closed  and  consequently 
within  the  term  at  which  the  trial  was  had.  The  filing 
of  the  bill  was  a  sufficient  filing  of  the  instructions. 
Ohio,  etc.,  R.  Co.  v.  Dunn  (1894),  138  Ind.  18, 36  N.  E. 
702, 37  N.  E.  546. 
It  appears  also  that  the  bill  was  signed  on  the  day 
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that  it  was  filed,  it  not  appearing  expressly  whether 
the  signing  preceded  the  filing.    It  is  true  that 

7.  it  is  essential  to  the  validity  of  a  bill  of  excep- 
tions that  it  be  filed  after  rather  than  before  it 

has  been  signed.  But  where,  as  is  the  case  here,  it 
appears  that  there  was  no  default  respecting  the  time 
of  filing  the  bill  and  that  it  was  filed  on  the  day  it  was 
signed,  the  latter  act  is  presumed  to  have  preceded 
the  former.  Giving  force  to  such  presumption,  it  is 
suflSciently  disclosed  that  the  bill  was  signed  before 
it  was  filed.  Martin  v.  State  (1897),  148  Ind.  519,  47 
N.  E.  930;  Toledo y  etc.,  R.  Co.  v.  Parks  (1904),  163  Ind. 
592,  72  N.  E.  636;  Davis  v.  Neighbors  (1905),  34  Ind. 
App.  441, 73  N.  E.  151. 

The  various  other  statutory  methods  of  making 

instructions  a  part  of  the  record  in  a  civil  action  are 

not  exclusive  of  the  method  by  bill  of  excep- 

8.  tions.    Berry  v.  Driver  (1906),  167  Ind.  127,  76 
N.  E.  967;  Republic  Iron,  etc.,  Co.  v.  Lulu 

(1911),  48  Ind.  App.  271,  92  N.  E.  993. 

The  instructions  being  properly  in  the  record  by 
bill  of  exceptions,  it  is  not  necessary  that  we  deter- 
mine whether  that  end  was  accomplished*  by 

9.  other  methods  also  attempted,  or  whether  the 
statute  was  complied  with  in  that  respect. 

Appellee  insists  that  questions  raised  under  the 

motion  for  a  new  trial  should  not  be  considered  for 

the  reason  that  the  motion  is  not  set  out  in  full 

10.  in  appellant's  brief.    The  substance  of  those 
grounds  on  which  appellant  relies  is  set  out. 

This  is  sufficient.    There  is  no  substantial  reason  why 

an  appellant  should  encumber  his  brief  with  causes 

for  a  new  trial  waived  or  not  relied  on  in  this  court. 

Certain  other  criticisms  are  made  respecting  the 
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form  and  substance  of  appellant  ^s  briefs.  The  briefs 
are  suflScient  to  present  a  number  of  questions 

11.  on  the  merits  of  the  case.  Those  questions  are 
therefore  entitled  to  consideration.  North  v. 
Jones  (1913),  53  Ind.  App.  203, 100  N.  E.  84.  It  may 
be  said,  however,  that  appellee's  briefs,  except  cer- 
tain general  and  unapplied  propositions,  are  devoted 
exclusively  to  objections  to  the  sufficiency  of  the  tran- 
script and  to  criticism  of  appellant's  briefs.  Appel- 
lee's briefs  under  points  and  authorities  do  not  con- 
tain a  single  specific  proposition  directed  to  any 
alleged  error  urged  upon  our  attention  by  appellant. 

An  understanding  of  the  general  nature  of  the  com- 
plaint is  essential  to  a  proper  consideration  of  ques- 
tions presented  involving  the  merits  of  the  cause. 
The  complaint  is  in  two  paragraphs.  The  first  para- 
graph is  briefly  to  the  following  effect :  The  general 
direction  of  White  river  through  Jackson  county  is 
southwest.  It  flows  near  the  center  of  a  low  flat  plain 
about  three  miles  wide  flanked  by  hills  on  either  side. 
This  plain  is  the  flood  or  high  water  channel  of  the 
riven  Appellant's  284-acre  farm  lies  in  this  plain, 
its*  south  line  being  about  a  quarter  of  a  mile  north  of 
the  river.  The  river  overflows  its  ordinary  channel 
one  or  more  times  each  year,  and  in  each  generation 
there  occur  from  five  to  ten  floods  that  cover  the  entire 
plain.  Appellee 's  railroad  extends  through  the  county 
near  the  river,  and  in  the  same  general  direction. 
The  railroad  passes  through  appellant's  farm,  and 
so  that  about  thirty-five  acres  of  the  latter  in  its 
northwest  corner  are  north  of  the  former.  About 
three  miles  east  of  the  farm,  at  a  point  where  the 
course  of  the  river  is  south,  the  railroad  crosses  its 
ordinary  channel  at  right  angles,  on  a  bridge.    East 
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of  this  point  the  railroad  is  south  of  the  river ;  to  the 
west  it  is  north  of  the  river.  The  railroad  crosses  the 
plain  diagonally,  emerging  from  the  southern  hills 
a  number  of  miles  east  of  the  farm  and  east  of  where 
it  crosses  the  river,  and  passing  into  the  north  line 
of  bordering  hills  several  miles  west  of  the  farm.  The 
railroad  crosses  the  flood  plain  on  an  artificial  em- 
bankment ranging  from  three  to  fifteen  feet  high 
with  trestle  work  at  intervals.  Except  for  such  tres- 
tle work,  the  bridge  and  an  occasional  culvert,  the 
embankment  extends  soutb westerly  in  an  unbroken 
line  from  bordering  hills  to  bordering  hills.  From 
time  to  time  and  after  floods  and  between  successive 
floods  appellee  has  built  the  embankment  higher 'and 
reduced  the  trestle  work  in  number  and  in  length. 
Likewise  the  bridge  by  which  the  railroad  crosses  the 
river  has  been  rebuilt  several  times,  additional  piers 
having  been  erected  for  that  purpose  in  the  low- 
water  channel.  In  rebuilding  the  bridge,  old  piers  no 
longer  in  use,  and  surrounded  by  grouting  covering 
several  hundred  square  feet  of  the  ordinary  bed  of 
the  river,  were  left  standing.  Formerly  there  was 
open  trestle  work  in  the  embankment  east  of  the  river, 
but  prior  to  the  grievances  complained  of  such  trestle 
work  had  been  removed  and  the  embankment  built 
solid  from  the  east  end  of  the  bridge  to  the  hills. 

The  following  acts  of  omission  are  charged  and 
characterized  as  negligence:  That  the  supporting 
timbers  and  piling  of  the  trestle  work  were  bound 
together  in  clusters,  and  placed  so  as  to  obstruct  un- 
necessarily the  passage  of  the  water,  and  so  as  to 
cause  a  collection  of  drift  and  debris  which  further 
prevented  the  passage  of  water ;  that  an  unnecessary 
number  of  piers  were  built  under  the  bridge,  and  said 
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old  piers  were  permitted  to  remain,  whereby  the  free 
flowage  of  water  was  prevented,  large  quantities  of 
drift  permitted  to  accumulate,  and  a  large  sand  bar 
caused  to  form,  by  reason  of  which  the  low-water 
channel  was  greatly  obstructed ;  that  the  embankment 
was  constructed  and  maintained  with  insufficient 
trestle  work  and  openings ;  that  the  embankment  was 
raised  from  time  to  time  as  above  stated,  and  ade- 
quate openings  for  the  passage  of  water  were. not 
constructed  or  left,  and  thereby  the  capacity  of  the 
embankment  to  pond  water  on  the  upper  side  was 
increased,  and  that  the  embankment  was  constructed 
and  maintained  of  light  material  easily  washed  away. 
All  Uiese  acts  and  omissions  are  characterized  as  hav- 
ing been  negligently  done  and  omitted. 

There  are  allegations  also  grounded  on  clause  5, 
§5195  Bums  1914,  ^^3903  E.  S.  1881,  which  empowers 
a  railroad  company  to  construct  its  road  across  any 
stream  or  watercourse  in  such  manner  as  to  afford 
security  for  life  and  property,  but  which  requires  that 
any  such  company  shall  restore  the  stream  or  water- 
course so  crossed  to  its  former  state,  or  in  sufficient 
manner  as  not  to  unnec^sarily  impair  its  usefulness 
or  injure  its  franchises. 

It  is  further  alleged  that  in  March,  1913,  by  reason 
of  heavy  and  continued  rains,  White  river  was 
flodded,  and  that  its  waters  overflowed  its  ordinary 
channel  and  spread  out  over  the  plain  that  constituted 
the  bed  of  its  high-water  channel;  that  by  reason  of 
said  embankment  with  its  insufficient  and  obstructed 
openings,  the  water  could  not,  and  did  not,  flow  away, 
but  became  impounded  on  the  upper  side  of  the  em- 
bankment at  an  elevation  of  several  feet  above  fhe 
level  of  the  waters  on  the  lower  side ;  that  by  reason 
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of  the  pressure  of  the  impounded  waters,  and  the 
material  of  which  the  embankment  was  constructed, 
the  latter  broke  in  several  places,  some  of  which  were 
on  the  railroad  right  of  way  on  appellant 's  farm,  and 
that  as  a  result  torrents  of  water  swept  down  onto 
and  over  appellant's  farm,  wearing  away  the  soil, 
washing  great  holes  in  it,  and  depositing  great  quan- 
tities of  drift  and  debris,  to  the  permanent  damage 
of  the  land,  and  that  as  a  further  consequence  certain 
of  appellant's  stock  were  drowned  and  others  injured. 
There  is  a  general  averment  of  damages  in  the  sum 
of  $15,000,  for  which  judgment  is  asked. 

The  allegations  of  the  second  paragraph  are,  in  the 
main,  sindlar  to  those  of  the  first  paragraph.  The 
theory  of  the  first  paragraph  is  that  the  flood  waters 
of  White  river  were  a  part  of  the  stream,  and  that 
such  waters,  aided  by  appellee's  negUgence,  caused 
the  damage  complained  of.  The  second  paragraph 
proceeds  on  the  theory  that  the  waters  that  spread 
over  the  plain  were  surface  waters  which  appellee 
negligently  impounded  on  its  right  of  way,  and 
which  it  permitted  to  be  suddenly  discharged  there- 
from, to  appellant's  damage. 

There  was  evidence  supporting  the  averments  of 
fact  contained  in  the  complaint  in  their  general  scope. 
Indicating  nothing  respecting  the  weight  of  such  evi- 
dence, we  proceed  to  the  substantial  questions  pre- 
sented involving  the  merits  of  the  cause. 

Appellant  challenges  certain  instructions  given  by 

the  court,  among  them  the  nineteenth,  twentieth  and 

twenty-ninth.    The  twentieth  instruction  was 

12.   as  follows:    '*If  you  find  that  the  injury  and 

damage  complained  of  in  plaintiff's  complaint 

was  caused  by  a  flood  which  was  unusual,  extraordi- 
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nary  and  unexpected,  the  plaintiff  cannot  recover." 
The  physical  condition  to  which  such  instruction  must 
be  applied  in  order  that  its  correctness  may  be  meas- 
ured, as  determined  from  a  consideration  of  the  alle- 
gations of  the  complaint  and  the  evidence  adduced  in 
support  thereof,  is  as  follows:  White  river  is  a 
stream  of  water.  It  has  a  low-water  channel  which  is 
a  natural  watercourse.  It  has  also  a  flood  channel 
which  is  a  natural  high-water  course.  The  river  fre- 
quently overflows  its  low-water  channel  and  floods 
the  high-water  channel.  At  such  times  the  waters  in 
the  low-water  channel  and  the  waters  heaped  above 
them  and  the  waters  that  overspread  the  high- water 
channel,  when  unobstructed  by  the  act  of  man,  flow 
down  stream  in  one  uniform  and  continuous  current. 
Begardless  of  what  may  seem  to  be  the  view  as  indi- 
cated by  some  of  the  earlier  decisions,  it  is  now  appar- 
ently the  settled  law  of  this  state  that  all  such  waters 
are  the  waters  of  a  natural  watercourse,  and  that 
liability  for  obstructing  the  flow  thereof  must  be 
determined  from  a  consideration  of  those  principles 
of  law  that  govern  in  case  of  the  obstruction  of  a 
stream  rather  than  in  case  of  mere  surface  water. 
See  the  following,  which  cite  many  other  cases :  Watts 
V,  Evansville,  etc.,  R.  Co.  (1918),  (Ind.  App.)  120 
N.  E.  611 ;  Cleveland,  etc.,  R.  Co.  v.  Woodbury  Glass 
Co.  (1918),  (Ind.  App.)  120  N.  E.  426;  Evansville, 
etc.,  R.  Co.  V.  Scott  (1916),  67  Ind.  App.  121, 114  N.  E. 
649;  Vandalia  R.  Co.  v.  Y eager  (1915),  60  Ind.  App. 
118, 110  N.  E.  230 ;  New  York,  etc.,  R.  Co.  v.  Hamlet 
Hay  Go.  (1898),  149  Ind.  344,  47  N.  E.  1060,  49  N.  E. 
269;  Northern  Ind.  Land  Go.  v.  Brown  (1914),  182 
Ind.  438, 106  N.  E.  706 ;  Bristol  Hydraulic  Co.  v.  Boyer 
(1879),  67  Ind.  236;  Dwnn  v.  Chicago,  etc.,  R.  Co. 
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(1917),  63  Ind.  App.  553,  114  N.  E.  888.  See,  also, 
Fordham  v.  Northern  Pacific  R.  Co.  (1904),  30  Mont. 
421,  76  Pac.  1040,  66  L.  E.  A.  556,  104  Am.  St.  729; 
Cairo,  etc.,  R.  Co.  v.  Brevoort  (1894),  62  Fed.  129,  25 
L.  B.  A.  527;  O'Connell  v.  East  Tenn.  R.  Co.  (1891), 
87  Ga.  246,  13  S.  E.  489,  13  L.  E.  A.  394,  27  Am.  St. 
246;  Crawford  v.  Ramho  (1886),  44  Ohio  St  279, 
7  N.  E.  429. 

Eeturning  to  a  consideration  of  instruction  No.  20, 
it  was  to  the  effect  that  appellant  could  not  recover  if 
the  flood  that  caused  the  damage  was  unusual,  ex- 
traordinary and  unexpected.  ** Unusual* '  is  defined  as 
meaning  '*not  frequent,  not  conmaon,  rare,  strange.*' 
** Extraordinary*'  is  defined  as  meaning  "not  of  the 
usual,  or  customary  or  regular  kind;  exceeding  the 
common  degree  or  measure.**  Century  Dictionary. 
Each  of  these  words  is  practically  synonymous  of  the 
other.  If  a  phenomenon  is  unusual  it  is  out  of  the 
ordinary  and  therefore  extraordinary.  The  applica- 
bility of  the  words  "unusual  and  extraordinary**  pre- 
supposes the  happening  of  incidents  that  are  usual 
and  ordinary  and  of  other  incidents  that  are  excep- 
tional in  nature,  but  that  have  occurred  and  that  may 
reasonably  be  expected  to  occur  again,  but  which,  by 
reason  of  their  exceptional  nature  and  when  meas- 
ured by  that  which  is  common,  are  designated  as  "un- 
usual and  extraordinary.**  It  is  said  that  the  word 
"extraordinary**  does  not  mean  what  has  never  been 
previously  heard  of,  or  within  former  experience,  but 
only  what  is  beyond  the  ordinary,  the  usual,  or  the 
common.  The  Titanin  (1883),  19  Fed.  101.  It  is  said 
also  that  the  term  "unusual**  is  scarcely  strong 
enough  to  describe  a  freshet  so  outside  of  ordinary 
experience  that  its  occurrence  was  not  reasonably 
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to  be  expected.  Broadway  Mfg.  Co.  v.  Leavenworth, 
etc.,  Bridge  Co.  (1910),  81  Kan.  616,  106  Pac.  1034, 
28  L.  R.  A.  (N.  S.)  156.  It  is  held  also  that  an 
**  unusual  flood  of  rain'^  does  not  indicate  a  greater  or 
more  severe  rain  than  has  theretofore  occurred,  but 
rather  such  a  rain  as  occurs  rarely  and  not  usually. 
City  of  Denver  v.  Rhodes  (1886),  9  Colo.  554,  13  Pac. 
729. 

It  is  our  judgment  that,  to  be  strictly  accurate,  the 
terms  ** unusual"  and  ** extraordinary "  when  con- 
sidered from  an  etymological  standpoint,  as  well  as 
when  measured  by  popular  usage,  are  both  compre- 
hensive and  flexible  in  meaning.  They  include  all 
occurrences,  events  and  phenomena  that  are  beyond 
the  usual  and  the  ordinary.  An  incident  that  has 
occasionally  occurred,  although  exceptional  in  na- 
ture, may  on  its  reoccurrence  be  properly  character- 
ized as  unusual  and  extraordinary.  Also  an  event  the 
like  of  which  has  never  previously  occurred,  and 
respecting  which  there  is  no  reasonable  ground  for 
expecting  it  to  occur  again,  may  on  its  occurrence 
likewise  properly  be  designated  as  unusual  and  ex- 
traordinary. 

It  is  by  reason  of  the  comprehensiveness  and  flexi- 
bility in  meaning  of  the  terms  under  discussion  that 
we  are  forced  to  condemn  the  instruction  under 

13.  consideration.  The  instruction  by  the  use  of 
such  words  unqualified  and  unexplained  out- 
lined a  defense  broader  than  the  law  recog- 

14.  nizes.  In  such  a  case  as  is  presented  here  the 
defendant  may  be  liable  although  the  flood  that 

concurred  with  some  act  of.  his  was  unusual  and 
extraordinary  in  nature.  In  such  a  case  the  defend- 
ant may  be  held  liable  in  damages  not  only  where 
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the  flood  was  usual  and  ordinary  in  nature,  but  also 
where  it  may  be  designated  as  unusual  and  extraor- 
dinary, provided  its  occurrence  might  have  been  an- 
ticipated by  the  exercise  of  reasonable  skill  and  fore- 
sight.   Vandalia  R.  Co.  v.  Yeager,  supra. 

We  believe  that  the  qualifying  clause  is  a  correct 
statement  of  the  real  test :  K  the  flood  undei*  investi- 
gation was  of  such  a  nature  that,  in  view  of  all  the 
facts,  the  exercise  of  reasonable  skill  and  foresight 
should  have  led  to  its  being  anticipated,  there  may  be 
liability.  If  it  was  of  such  a  nature  that  it  could  not 
reasonably  have  been  expected  to  occur,  proper  care, 
diligence  and  foresight  being  exercised,  there  is  no 
liability.  Such  being  the  test,  the  fact  that  the  flood 
was  or  was  not  extraordinary  or  even  unprecedented 
in  nature  is  of  itself  and  as  an  independent  considera- 
tion unimportant.  The  nature  of  the  flood  as  usual  or 
unusual,  ordinary  or  extraordinary,  is  important  only 
as  an  element  in  determining  whether  or  not  it  should 
have  been  anticipated. 

As  we  have  indicated,  we  do  not  believe  that  the 

mere  fact  that  the  flood  was  unprecedented  can  be 

said,  as  matter  of  law,  to  form  the  basis  of  an 

15.  escape  from  liability.  A  flood  is  unprecedented 
if  it  is  somewhat  higher  or  somewhat  more  de- 
structive than  any  preceding  flood.    If  a  flood 

16.  of  a  certain  water  elevation  or  of  a  certain 
destructive  force  has  occurred,  it  is  not  unrea- 
sonable to  anticipate  that  a  like  combination  of  the 
forces  of  nature  may  produce  a  similar  flood.  Neither 
can  it  be  said  as  a  matter  of  law  that  some  other 
combination  of  the  forces  of  nature,  aided  by  topo- 
graphical and  other  changes  incident  to  an  advancing 
civilization  and  the  like,  may  not  produce  a  flood 
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somewhat  greater  than  any  flood  that  preceded  it,  and 
hence  the  soundness  of  the  rule  of  reasonable  antici- 
pation. We  make  these  observations  by  reason  of 
the  language  of  certain  other  instructions.  In  Ohio, 
etc.,  R.  Co.  Y.  Ramey  (1891),  139  111.  9,  28  K  E.  1087, 
32  Am.  St.  176,  the  Supreme  Court  of  Illinois  collects 
and  reviews  the  decisions  to  the  effect  that,  in  cases 
similar  to  the  one  at  bar,  the  fact  that  the  damages 
resulted  from  an  extraordinary  flood  is  of  itself  im- 
material  in  the  absence  of  the  qualification  that  the 
flood  was  so  great  or  extraordinary  that  it  could  not 
have  been  reasonably  anticipated.  To  the  same  effect 
is  Gulf,  etc.,  R.  Co.  v.  Pomeroy  (1887),  67  Tex.  498, 
3  S.  W.  722.    In  such  cases  it  is  incumbent  on 

17.  him  who  obstructs  a  stream,  in  order  that  he  • 
may  be  found  to  have  exercised  due  care,  that 

he  take  notice  of  the  character  of  the  country,  and 
that  he  provide  ample  accommodation  for  the  free 
passage  of  the  water  at  all  seasons  of  the  year,  in 
view  of  the  character  of  the  country.  New  York,  etc., 
R.  Co.  v.  Hamlet  Hay  Co.,  supra. 

He  is  also  required  to  take  notice  of  the  effect  of 
improvements  in  the  way  of  clearing  the  lands  of  for- 
ests and  constructing  artificial  drainage.    Ev- 

18.  ansville,  etc.,  R.  Co.  v.  Scott,  supra;  Dimn  v. 
Chicago,  etc.,  R.  Co.,  supra;  Fordham  v.  North- 
ern Pacific  R.  Co.,  supra.  See,  also,  Crawford  v. 
Rambo,  supra;  Greeley  Co.  v.  Von  Trotha  (1910),  48 
Colo.  12, 108  Pac.  985 ;  Bristol  Hydraulic  Co.  v.  Boyer, 
supra;  Northern  Ind.  Land  Co.  v.  Brown,  supra. 

It  is  apparent  from  what  has  been  said  that  we 

cannot  approve  the  use  of  the  word  **  unexpected '^ 

unqualified  as  in  the  instruction.    Appellee  in 

19.  its  brief  has  called  our  attention  to  no  instruc- 
tion supplementing,  or  given  in  explanation  of, 
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instruction  No.  20.    At  this  point  it  is  proper 

20.  to  notice  appellee  *s  contention  that  under  the 
rules  we  are  not  authorized  to  consider  any 

question  respecting  instructions,  for  the  reason  that 
appellant  has  not  set  out  in  his  brief  all  the  instruc- 
tions in  full.  The  rule  is  otherwise.  An  appellant 
is  required  to  set  out  in  his  brief  only  the  instructions 
with  respect  to  the  giving  or  refusal  of  which  he  com- 
plains. **If  the  error,  with  which  appellant  claims 
the  instructions  set  out  in  its  brief  are  impressed,  are 
in  any  manner  obviated  or  cured  by  the  other  instruc- 
tions given  in  the  case,  the  duty  devolves  upon  appel- 
lees, under  rule  twenty-two,  to  call  the  attention  of  the 
court  to  such  fact  or  facts,  citing  the  court  to  the 
pages  and  lines  where  the  instructions  upon  which 
they  relied  for  that  purpose  might  be  found. '*  Sim- 
plex, etc.,  Appliance  Co.  v.  Western,  etc.,  Belting  Co. 
(1909),  173  Ind.  1,  88  N.  E.  682;  Waters  y.  Indian- 
apolis Traction,  etc.,  Co.  (1916),  185  Ind.  526,  113 
K  E.  289. 

The  nineteenth  instruction  was  in  substance  that,  if 

the  jury  should  find  that  appellant  *s  damages  were 

caused  in  some  other  way  than  by  obstructions 

21.  which  appellee  placed  in  the  natural  channel  of 
White  river,  or  than  by  the  manner  in  which 

it  erected  its  trestles  on  its  right  of  way,  appellant 
could  not  recover,  and  that  the  verdict  must  be  for 
appellee.  It  seems  to  us  apparent  that  this  instruc- 
tion is  somewhat  obscure  when  considered  in  the  light 
of  the  complaint  and  the  evidence,  and  also  that  it  is 
too  narrow  when  measured  by  the  allegations  and 
proof.  The  expression  *  *  natural  channel ' '  might  have 
been,  and  probably  was,  understood  by  the  jury  to 
have  reference  to  the  low-water  channel,  since  that  is 
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popularly  referred  to  as  the  natural  channeL  Lia- 
biUty,  however,  as  we  have  seen,  might  be  predicated 
on  damages  caused  by  obstructions  placed  in  either 
the  low-water  or  the  high-water  channel,  or  both.  It 
is  at  least  doubtful  whether  the  instruction  is  suffi- 
ciently broad  to  include  the  alleged  fact  that  insuffi- 
cient openings  were  left  in  the  embankment,  and  we 
believe  it  to  be  plain  that  it  does  not  cover  the  alleged 
wrongful  and  negligent  act  of  constructing  and  main^ 
taining  the  embankment  of  light  material  easily 
washed  away  by  water.  We  believe  that  it  was  error 
to  give  this  instruction.  Cleveland,  etc.,  R.  Co.  v.  • 
Christie  (1912),  178  Ind.  691,  700,  100  N.  E.  299; 
Kelly  Atkinson  Constr.  Co.  v.  Munson  (1913),  53  Ind. 
App.  619,  101  N.  E.  510;  Ohio,  etc.,  R.  Co.  v.  Stein 
(1894),  140  Ind.  61,  39  N.  E.  246. 

The  twenty-ninth  instruction  was  as  follows :  *  *  The 
defendant  is  not  liable  for  the  act  of  God,  and  by 
act  of  God  is  meant  not  only  natural  accidents  such 
as  lightning,  earthquakes  and  tempests,  but  also  it 
embraces  aU  other  unavoidable  and  inevitable  acci- 
dents.'^ 

We  believe  that  this  instruction  as  applied  to  the 

facts  of  this  case  was  both  erroneous  and  of  harmful 

tendency.     While  floods  are  not  specifically 

22.  mentioned,  they  belong  to  the  same  general 
class  as  lightning,  etc.,  which  are  specifically 
mentioned.  Floods,  especially  when  extraordinary 
in  volume  and  force,  are,  in  a  legal  sense,  embraced 
by  the  term  **acts  of  God.*'  It  results  that,  by  the 
general  language  used,  the  court  must  have  intended 
to  include  floods  and  the  jury  must  have  so  under- 
stood. Otherwise  the  instruction  was  not  applicable 
to  the  case.    The  instruction  then  was  to  the  effect 


MAY  TERM,  1919.  ,  415 


Zollman  v.  Baltimore,  etc.,  B.  Ck>.— 70  Ind.  App.  S95. 

that  appellee  was  not  liable  for  the  oonseqaences  of 
the  flood.    In  such  a  case  as  this,  however,  a  defend- 
ant may  be  liable  for  the  damages  caused  by  the 
waters  of  a  flood.    In  its  relation  to  resulting 

23.  damages  a  flood  is  classed  as  an  act  of  God  in 
a  legal  sense  with  the  consequent  immunity  of 

man  from  liability,  only  in  the  absence  of  human 
agency  wrongfully  or  negligently  contributing  to  pro- 
duce the  injury  complained  of.    Cleveland,  etc.,  R.  Co. 
'  V.  Woodhuri/  Glass  Co.,  supra. 

Where  the  injury  complained  of  is  to  some  extent 

the  result  of  the  wrongful  or  negligent  participation 

of  man,  the  consequences  are  regarded  as  ex- 

24.  dusively  of  human  origin  in  so  far  as  concerns 
the  question  of  liability,  and  the  situation  is 

removed  from  the  scope  of  the  rules  that  govern  in 
case  of  the  acts  of  God.  Willson  v.  Boise  City  (1911), 
20  Idaho  133, 117  Pac.  115, 36  L.  R.  A.  (N.  S.)  1158. 

In  a  case  involving  an  act  of  God,  but  where  a  hu- 
man agency  negligently  applied  intervenes  to  produce 
the  injury,  the  act  of  God  is  regarded  as  the 

25.  remote  rather  than  the  immediate  cause  of  the 
injury,  and  recourse  cannot  be  had  to  it  as  a 

legal  excuse.  8 prowl  v.  Kellar  (1833),  4  Stew.  &  P. 
(Ala.)  382;  New  Brunswick  Steamboat,  etc.,  Co.  v. 
Tiers  (1853),  24  N.  J.  Law  697,  64  Am.  Dec.  394. 

Where  lands  were  damaged  by  the  overflow  of 
waters  from  a  canal,  and  where  the  overflow  would 
not  have  occurred  but  for  the  negligent  act  of  the 
canal  owner  in  permitting  a  sand  bar  to  form  in  the 
canal,  the  injury  cannot  be  attributed  to  an  act  of 
God.  Chidester  v.  Consolidated  Ditch  Co.  (1881),  59 
Cal.  197. 

In  the  case  at  bar,  if  negligence  may  not  be  attrib- 
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uted  to  appellee  in  failing  to  anticipate  the  occur- 
rence of  a  flood  of  the  nature  of  the  one  involved  here, 
if  appellee 's  work  as  constructed  and  maintained  was 
reasonably  sufficient  and  proper  in  view  of  what 
should  have  been  anticipated  in  the  exercise  of  due 
care,  that  is,  if  appellee  was  guilty  of  no  negligent  or 
wrongful  conduct  in  the  premises,  then  it  would  ap- 
pear that  the  injury  to  appellant  *s  property  resulted 
from  an  act  of  God  without  the  intervention  of  human 
agency.  But  if,  in  constructing  and  maintaining  the 
work,  negligence  in  act  or  omission  must  be  ascribed 
to  appellee,  and  such  negligence  intervened  to  pro- 
duce the  injury,  then  appellee  may  not  escape  lia- 
bility by  appealing  to  the  rules  that  control  in  case 
of  an  act  of  God.    See  1  C.  J.  1174,  and  notes. 

Other  questions  presented  are  not  considered  or 
decided.  Judgment  reversed,  with  instructions  to  sus- 
tain the  motion  for  a  new  trial. 

•Dausman,  C.  J.,  Batman,  P.  J.,  Ibach  and  Felt,  JJ., 
concur. 

Hottel,  J.,  not  participating. 


Hess  et  al.  v.  J.  R.  Watkins  Medical  Company. 

[No.  9,901.    Filed  June  5,  1919.] 

1.  Principal  and  Surety. — Surety, — Guarantor, — Distinction. — ^A 
surety  undertakes  to  do  that  which  his  principal  is  bound  to  do, 
in  event  the  principal  fails  to  comply  with  his  contract,  while  a 
guarantor  undertakes  that  the  principal  will  do  the  things  stipu- 
lated in  the  contract  by  the  principal  to  be  done,  and,  in  event  the 
principal  fails  to  perform,  that  he,  the  guarantor,  will  pay  what- 
ever  damages  may  be  sustained  by  the  beneficiary  by  reason  of 
such  failure  of  the  principal,   p.  420. 
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2.  Pbincipal  and  Surety. — Creation  of  Retdtion. — Contract.^ 
Breach. — Liahilitp, — A  contract  entered  into  by  defendants,  in 
consideration  of  one  dollar  paid  by  plaintiff,  and  the  execution 
of  an  agreement  by  plaintiff  company  with  a  vendor  of  its  goods 
to  furnish  such  vendor  merchandise  for  resale,  and  to  extend 
the  time  of  payment  of  an  existing  indebtedness,  to  guarantee 
payment  of  such  sum  and  of  the  price  of  goods  to  be  furnished 
thereafter,  was  a  contract  of  suretyship,  and  not  a  guaranty,  and 
defendants  were  liable  without  notice  of  vendor's  default,    p.  422. 

From  Marshall  Circuit  Court;  Smith  N.  Stevens, 
Judge. 

Action  by  the  J.  K.  Watkins  Medical  Company 
against  Lewis  X  Hess  and  others.  From  a  judgment 
for  plaintiff,  the  defendants  appeal.    Affirmed. 

Harley  A.  Logans  for  appellants. 

L.  M.  Lauer  and  John  W.  Kitch,  for  appellee. 

Enloe,  J. — ^This  was  an  action  by  appellee  against 
the  appellants,  founded  upon  a  certain  contract  in 
writing,  entered  into  by  the  parties  on  December  2, 
1912. 

It  appears  from  the  record  that  for  some  time  prior 
to  said  date  one  H.  D.  Flora  had  been  selling  mer- 
chandise furnished  to  him  by  appellee,  and  for  which 
he  was,  as  shown  by  said  agreement,  indebted  to 
appellee,  on  said  date,  in  the  sum  of  $833.88;  that 
said  Flora  was  desirous  of  continuing  the  sale  of 
such  merchandise  so  theretofore  furnished  him  by 
appellee,  and  on  said  date  the  said  appellee  and  said 
Flora  entered  into  a  contract,  by  the  terms  of  which 
said  appellee  agreed  to  furnish  to  said  Flora  such 
merchandise  as  it  manufactured,  or  sold,  at  whole- 
sale prices,  until  March  1,  1914,  to  be  sold  by  said 
Flora  within  the  limits  of  certain  described  territory; 
that  such  goods  as  should  thereafter  be  furnished  by 
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appellee^  and  freight  or  express  charges  thereon, 
should  be  paid  for  by  said  Flora,  as  therein  stipu- 
lated, unless  the  time  of  payment  should  be  extended 
by  appellee,  which  right  is  expressly  reserved;  that 
the  time  of  payment  of  the  then  existing  indebtedness 
of  $833.88  was  extended,  by  the  terms  of  said  agree- 
ment, so  that  the  same  could  be  paid  at  any  time 
during  the  existence  of  said  contract  then  made. 

This  contract  was  duly  signed  by  the  appellee  and 
said  Flora,  and  inMnediately  following  their  signa- 
tures was  the  following : 

**In  consideration  of  One  Dollar  in  hand  paid 
by  the  J,  R.  Watkins  Medical  Company,  the  re- 
ceipt whereof  is  hereby  acknowledged,  and  the 
execution  of  the  foregoing  agreement  by  said 
company,  and  the  sale  and  delivery  by  it  to  the 
party  of  the  second  part,  of  its  medicine,  extracts, 
and  other  articles,  and  the  extension  of  the  time 
of  payment  of  the  amount  due  from  him  to  said 
company  as  therein  provided,  We,  the  under- 
signed, do  hereby  jointly  and  severally  guaran- 
tee full  and  prompt  payment  of  said  sum,  and  for 
said  medicine,  extracts  and  other  articles,  and 
the  prepaid  freight  and  express  thereon,  at  the 
time  and  place,  and  in  the  manner  in  said  agree- 
ment provided.     •     *     • 

'^S.  J.  Hess 
*'L.  G.  Harley.'^ 

The  complaint  was  in  one  paragraph,  to  which  was 
attached  as  an  exhibit,  in  its  entirety,  the  aforemen- 
tioned contract,  and  to  this  complaint  the  appellants 
first  answered  severally,  in  abatement,  setting  out  in 
their  answer,  in  full,  that  part  of  the  aforesaid  con- 
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tract  signed  by  theniy  and  then  alleging  that  said 
Flora  did,  at  the  time  said  contract  was  signed,  and 
at  the  time  the  amounts  named  in  said  contract,  which 
were  gaaranteed  by  these  defendants,  became  due, 
and  at  the  time  this  suit  was  commenced  against  these 
defendants,  and  still  does,  reside  in  the  city  of  Ko- 
komo,  Indiana ;  that  the  appellee  never  brought  suit 
against  said  Flora,  nor  attempted  to  enforce  this  con- 
tract against  the  principal. 

To  this  answer  in  abatement  a  demurrer  was  sus- 
tained, and  appellants  then  answered  in  three  para- 
graphs— ^the  first,  general  denial;  second,  payment; 
Sd  a  third  para^aph,  which  was  in  substlnce^  fol^ 
lows:  ^^That  the  appellants  guaranteed  the  payment 
of  the  said  several  amounts  sued  on  in  the  complaint, 
and  did  not  promise  to  pay  the  same  as  debtors,  on 
the  account  sued  on,  and  at  the  time  and  times  the 
several  amounts  became  due,  the  principal,  Flora,  was 
solvent,  and  no  notice  of  the  nonpayment  of  the  prin- 
cipal debtor  was  given  to  these  guarantors  by  the 
appellee,  or  other  person,  and  that  thereby  these  de- 
fendants, and  each  of  them  were  precluded  from  sav- 
ing themselves  from  liability  on  the  guaranty;  and 
said  guarantors  were  thereby  damaged  and  injured  to 
the  amount  of  their  liability,  by  reason  of  the  failure 
of  such  notice. 

To  this  paragraph  of  answer  a  demurrer  was  sus- 
tained, and  thereafter  the  cause  was  submitted  to  the 
court  for  trial,  which  made  a  general  finding  in  favor 
of  appellee,  and  that  appellants  were  indebted  to  ap- 
pellee in  the  sum  of  $912,  and  rendered  judgment  ac- 
cordingly. 

The  errors  assigned  are:  Error  in  sustaining  de- 
murrer to  answer  in  abatement ;  error  in  sustaining 
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demurrer  to  third  paragraph  of  answer;  error  in 
overruling  appellant 's  motion  for  a  new  trial. 

The  first  and  second  assigned  errors,  for  their 
answer,  center  upon  the  one  question  as  to  the  char- 
acter of  the  undertaking  of  appellants,  as  set 

1.  forth  in  said  contract.  Were  they  strict  guar- 
antors, or  were  they  sureties  ?  A  surety  under- 
takes, by  his  contract,  to  do  that  which  his  principal 
is  bound  to  do,  in  case  the  principal  fails  to  comply 
with  his  contract,  while  a  guarantor  undertakes  that 
the  principal  will  do  the  things  mentioned  in  the  con- 
tract by  him  (the  principal)  to  be  done,  and,  in  case 
the  principal  fails  in  his  undertaking,  that  he  (the 
guarantor)  will  pay  whatever  damages  may  be  sus- 
tained by  the  beneficiary  in  the  contract  by  reason  of 
such  failure  on  the  part  of  such  principal. 

In  the  case  of  Nading  v.  McGregor  (1890),  121  Ind. 
465, 23  N.  E.  283,  6  L.  R.  A.  686,  the  court  said :  *'In  a 
strict  guaranty,  the  guarantor  does  not  undertake  to 
do  the  thing  which  his  principal  is  bound  to  do,  but  his 
obligation  is  that  the  principal  shall  perform  such  act 
as  he  is  bound  to  perform,  or  in  the  event  he  fails, 
that  the  guarantor  will  pay  such  damages  as  may 
result  from  such  failure.  It  is  this  feature  which  en- 
ables us  to  distinguish  a  strict  or  collateral  guaranty 
from  a  direct  undertaking  or  promise.  So  that  when 
an  instrument  of  writing  resolves  itself  into  a  prom- 
ise or  undertaking  on  the  part  of  the  person  executing 
it  to  do  a  particular  thing  which  another  is  bound  to 
do,  in  the  event  such  other  person  does  not  perform 
the  act  himself,  it  is  said  to  be  an  original  undertaking 
and  not  a  strict  or  collateral  guaranty.  In  the  latter 
class  of  contracts  the  undertaking  is  in  the  nature  of 
a  surety,  and  the  person  bound  by  it  must  take  notice 
of  the  default  of  his  principal.'^ 
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In  Ward  v.  WUson  (1885),  100  Ind.  52,  50  Am.  Rep. 
763,  the  court  said :  *  *  In  like  manner,  where  the  stipu- 
lation is  to  pay  the  debt  or  perform  the  contract  of 
another,  absolutely  and  at  all  events,  whether  entered 
into  separately  from  the  other  or  not,  the  same  effect 
should,  in  all  cases,  be  given  to  such  contracts,  and 
the  obligor  held  liable,  without  notice  of  default. 
•  •  •  No  adequate  reason  occurs  to  us  for  stating 
it  as  a  rule,  that  a  direct,  unconditional  agreement  to 
pay  for  goods  whixjh  may  be  delivered  to  a  third  per- 
son in  the  future,  or  the  same  kind  of  a  contract  to  do 
any  other  thing  which  another  has  engaged  to  per- 
form, may,  by  construction,  be  made  conditional  upon 
a  notice  of  the  default  of  such  third  person.  *  *  * 
and  if  notice  of  future  liability  is  to  be  relied  on,  it 
should  be  stipulated  for  in  the  writing,  rather 
than  that  the  courts  should  undertake  to  annex 
some  condition  of  liability  upon  an  absolute  engage- 
ment,   *     *     *.'' 

In  Trustees,  etc.  v.  GUliford  (1894),  139  Ind.  524, 
38  N.  E.  404,  the  court  said :  * '  The  answer  states  that 
the  guarantors  had  no  notice  or  knowledge  of  a  large 
part  of  such  sales.  They  had  expressly  guaranteed 
'payment  for  all  sales'  which  might  be  made  by  ap- 
pellant to  William  A.  Patton.  It  was  their  duty  either 
to  revoke  that  guaranty  or  to  see  that  William  A. 
Patton  continued  to  make  payment  for  the  goods  pur- 
chased. ' ' 

In  Closson  v.  Billman  (1904),  161  Ind.  610,  69  N.  E. 
449,  the  court  said:  ** Appellant  was  not  a  surety, 
although  he  joined  with  the  principal  obligor  in  the 
signing  of  the  bond,  because  his  undertaking  was  that 
his  principal  would  perform  the  contract  which  was 
collateral  to  the  bond.    *     •    *    Appellant  was  a 
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guarantor,  and  as  such  covenanted  that  his  principal 
would  perform  the  main  engagement,  or  that  he  (the 
guarantor)  would  answer  in  damages  for  the  de- 
fault/' 

Construing  the  contract  in  question  in  the  Kght  of 
the  authorities,  we  hold  that  the  contract  in 

2.  question  in  this  suit  was  an  original  under> 
taking,  in  the  nature  of  suretyship,  and  the 
court  did  not  err  in  sustaining  said  demurrers. 

Appellants  in  their  motion  for  a  new  trial  chal- 
lenges the  sufficiency  of  the  evidence  to  sustain  the 
decision  of  the  court.  Construing  the  contract  of  the 
parties  as  we  have,  there  was  ample  evidence  to  sus- 
tain the  court's  decision,  and  the  same  was  not  con- 
trary to  Taw. 

Numerous  errors  in  the  admission  of  evidence  and 
in  the  refusal  to  suppress  the  depositions  have  also 
been  presented.  We  have  carefully  examined  each 
and  all  of  them  which  have  been  duly  presented  and 
find  no  available  error  in  the  record. 

The  judgment  is  therefore  affirmed. 


Indianapolis  Heat  and  Light  Company  v.  Fitzwater. 

[No.  10^6.    Filed  December  11,  1018.    Rehearing  denied  March  7, 

1919.    Transfer  denied  June  5,  1919.] 

1.  Master  and  Servant. — Workmen^s  Compensation  Act, — Pindr 
ingB  of  Industrial  Board. — Conclusiveness. — ^The  findings  of  the 
Industrial  Board  most  be  upheld  on  appeal  unless  they  are  not 
warranted  by  the  evidence,    p.  424. 

2.  Master  and  Servant. — Workmen^s  Compensation  Act. — Em- 
ployees Wilful  Misconduct. — Burden  of  Proof. — In  a  proceeding 
for  compensation  under  the  Workmen's  Compensation  Act  (Acts 
1915  p.  392,  {80201  et  seq.  Bums'  Supp.  1918,  the  burden  of  show- 
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ing  that  the  employe's  injury  resulted  from  wilful  misconduct 
within  {8  of  the  act  is  upon  the  employer,   p.  427. 

3.  Masteb  and  Servant. — Workmen's  OompeMation  Ad. — Bn^ 
ploy&s  Wilful  Misconduct, — Evidence. — ^In  a  proceeding  under  the 
Workmen's  Compensation  Act  (Acts  1916  p.  382,  |8Q201  et  seq. 
Bums'  Supp.  1918),  for  compensation  for  the  death  of  a  lineman 
electrocuted  by  coming  in  contact  with  a  live  wire,  evidence  that 
decedent  was  guilty  of  contributory  negligence,  and  that  decedent 
violated  certain  rules  of  the  employer  which  were  enfoiced  with 
little  or  no  diligence  and  were  left  largely  to  the  option  and  dis- 
cretion of  the  employes  for  their  enforcement,  held  insufficient 
to  show  wilful  misconduct  on  the  part  of  deceased  within  f8  of 
the  act,  it  being  necessary  to  show  intentional  disobedience  to  a 
strictly  enforced  rule  to  establish  wilful  misconduct    p.  427. 

4.  Master  and  Servant. — Workmen*8  Compensation  Act. — Fin^ 
ings  of  Industrial  Board. — Conclusiveness. — ^There  being  substan- 
tial evidence  sufficient  to  support  the  facts  found  by  the  Indus- 
trial Board,  such  finding  must  stand,    p.  428. 

From  the  Industrial  Board  of  Indiana. 

Proceedings  for  compensation  under  the  Work- 
men's Compensation  Act  by  Mabel  Fitzwater  against 
the  Indianapolis  Heat  and  light  Company.  From  an 
award  for  applicant,  the  defendant  appeals.  Affirmed. 

Elmer  E.  Stevenson,  for  appellant. 
Frank  A.  Bruce,  for  appellee. 

Ibach,  J. — Quincy  Fitzwater  was  killed  in  an  indus- 
trial accident  on  August  30, 1917,  while  he  was  in  the 
employ  of  appellant  as  a  lineman,  at  an  average 
weekly  wage  of  $19.72. 

It  appears  that  decedent  was  engaged  in  removing 
some  heavy  copper  wires  from  appellant's  poles  and 
crossarms,  and  replacing  them  with  lighter  wires.  On 
the  day  that  he  was  killed  he  had  gone  to  the  south 
end  of  a  line  of  poles  on  Meridian  street,  climbed  one 
of  the  poles,  fastened  **a  rope  hand  line'*  to  one  end 
of  the  large  copper  wire,  then  cut  such  wire  near 
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where  he  had  fastened  the  rope.  He  then  dropped  the 
wire  and  rope  to  the  ground  and  descended  the  pole. 
He  was  either  preparing  to  place  tape  around  the  rope 
where  it  was  fastened  to  the  wire,  or  was  actually 
engaged  in  so  doing,  so  that  the  severed  wire  could 
be  guided  over  the  crossarms,  when  in  some  manner 
such  wire  became  charged  with  electric  current  and 
conveyed  into  his  body,  causing  his  death. 

The  application  for  compensation  filed  by  appellee, 
decedent  ^s  widow,  before  the  Industrial  Board  was  in 
the  usual  form.  The  evidence  was  finally  heard  by  the 
full  board,  and  an  award  made  granting  to  the  peti- 
tioner compensation  for  300  weeks  at  the  rate  of 
$10.86  per  week,  together  with  burial  expenses  not 
exceeding  $100. 

It  is  from  this  award  that  appellant  appeals,  and 
contends  the  uncontradicted  evidence  shows  that  dece- 
dent met  his  death  by  reason  of  his  wilful  misconduct 
and  wilful  failure  to  use  safety  appliances  and  his 
wilful  failure  to  obey  its  orders  and  rules  and  to  take 
the  precautions  required  of  him  by  law,  and  there- 
fore, under  §8  of  the  Workmen  *s  Compensation  Act 
(Acts  1915  p.  392,  §80201  et  seq.  Burns'  Supp.  1918), 
it  was  error  to  award  any  compensation.  In  other 
words,  it  is  insisted  that  the  conduct  of  the  decedent 
'  under  all  the  facts  and  circumstances  of  the  case 
amounted  in  law  to  wilful  misconduct  as  defined  in 
§8,  supra,  and  therefore  the  award  made  by  the  Indus- 
trial Board  was  not  sustained  by  the  evidence,  and  is 
contrary  to  law. 

The  findings  of  the  Industrial  Board  are 

1.     against  the  contention,  and  must  be  upheld  by 
this  court  unless  such  findings  are  not  war- 
ranted by  the  evidence. 


I 
;• 
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In  addition  to  the  facts  already  disclosed,  it  is 
found :  That  appellant  had  actual  knowledge  of  dece- 
dent's  injury  and  death  at  the  time  of  the  occurrence; 
that  appellant  duly  executed  a  report  thereof  to  the 
Industrial  board  and  filed  the  same  in  proper  time, 
and  that  appellee  was  decedent's  wife,  and  was  living 
with  him  at  the  time  of  his  death.  At  the  time  of  dece- 
dent's  death  and  for  a  long  time  prior  thereto  appel- 
lant had  in  force  certain  written  rules  relative  to  the 
manner  in  which  linemen  should  perform  their  work, 
and  a  copy  of  said  rules  had  on  different  occasions 
been  furnished  to  decedent  long  prior  to  the  date  he 
was  electrocuted.  In  a  general  way  the  rules  pro- 
vided that  all  tools  would  be  furnished  by  appellant 
to  the  linemen  on  application  to  the  storekeeper, 
except  pliers,  connectors,  climbers,  screwdrivers  and 
belts,  which  tools  the  linemen  were  required  to  own. 
As  to  the  manner  of  doing  the  work  and  as  to  the  use 
of  safety  appliances  several  rules  were  adopted.  Eule 
9  provides :  *  *  Never  place  the  line  where  it  can  get 
against  a  sign,  cornice,  roof,  pole,  or  anything  else 
where  exp'osed  to  the  weather,  unless  it  would  first 
rest  against  glass. *'  Rule  13.  ***  *  *  It  is  your 
orders  at  all  times  to  do  what  you  do  thoroughly.'' 
Rule  14.  *  *  When  working  on  a  circuit  keep  it  *  closed. ' ' ' 
Rule  15.  ^^In  working  on  lines  all  circuits  must  at  all 
times  be  regarded  as  alive  and  grounded.  With  hun- 
dreds of  miles  of  wire  throughout  the  city,  some  of 
which  are  carrying  heavy  currents  at  all  times,  many 
using  ground  return,  the  line  you  are  on  may  *come 
alive'  at  any  time — he  carefuV^  Rule  7.  **When 
working  on  poles  always  use  your  safety  belts,  as  well 
as  other  safety  devices  you  are  requested  to  use." 
Rule  18.  ***    **    *    The  company  demands  that  you 
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take  necessary  time  and  precaution  for  your  own  pro- 
tection at  all  times/'  Rule  20.  **The  company  will 
furnish  rubber  gloves  and  insulating  stools  which  you 
are  commanded  to  use  at  all  times.  Don't  neglect 
this/*  Rule  21.  *' Do  not  depend  upon  insulated  wire 
for  safety.  Insulation  of  high-tension  aerial  wires  is 
impossible. '*  The  rubber  gloves  provided  by  defend- 
ant did  not  cover  the  arms  of  the  workmen  above  the 
wrist  joint.  If  decedent  had  had  on  a  pair  of  the  gloves 
at  the  time  of  his  injury  they  would  not  have  pre- 
vented his  injury  and  death.  Up  to  the  time  of  dece- 
dent's death  the  extent  to  which,  and  the  manner  in 
which,  the  safety  appliances  provided  by  the  defend- 
ant and  described  in  its  rules  were  to  be  used  were 
left  almost  entirely  to  the  discretion  of  the  particular 
workman.  The  rubber  shield  had  not  up  to  that  time 
been  used  extensively  and  was  not  regarded  by  the 
foreman  under  whom  decedent  was  working  at  the 
time  as  an  efficient  safety  device.  *  *  That  the  evidence 
does  not  show  and  the  board  cannot  find  that  the 
use  of  the  safety  devices  provided  by  the-  defendant 
and  described  in  its  rules  would  have  prevented  the 
injury  and  death  of  decedent ;  that  the  exact  manner 
in  which  the  live  wire  came  in  contact  with  the  arm 
of  decedent  is  not  shown  by  the  evidence;  that  his 
injury  and  death  was  not  due  to  any  wilful  miscon- 
duct upon  his  part  or  to  any  wilful  disobedience  of 
the  rules  of  the  defendant,  or  to  any  wilful  failure  to 
use  any  safety  device  provided  by  it;  that  defendant's 
foreman  under  whom  decedent  was  working  had  not 
given  him  any  specific  instructions  as  to  the  manner 
in  which  he  should  detach  the  wire  on  August  30, 1917, 
and  had  not  given  him  any  specific  instructions  as  to 
compliance  with  any  of  the  rules  of  defendant,  or  as 
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to  the  use  of  any  safety  device  whatever,  but  had  left 
to  the  discretion  of  decedent  the  determination  of  the 
manner  of  doing  said  work  and  also  the  determination 
and  advisability  of  using  safety  devices  and  the  man- 
ner of  their  use;  that  the  injury  resulting  in  the 
death  of  decedent  was  due  to  an  injury  by  accident 
arising  out  of  and  in  the  course  of  his  employment 
with  the  defendant/' 

As  we  have  said,  the  determination  of  the  contro- 
versy in  this  case  depends  entirely  on  whether  the 
injury  and  death  of  decedent  was  caused  by  his 

2.  own  wilful  misconduct,  and  the  burden  of  show- 
ing this  fact  rested  upon  appellant.   It  has  been 

repeatedly  held  that  ** wilful  misconduct*'  means 
something  different  from  and  more  than  negligence, 
however  great ;  it  involves  conduct  pf  a  quasi  criminal 
nature,  the  intentional  doing  of  something,  either  with 
the  knowledge  that  it  is  likely  to  result  in  serious 
injury,  or  with  a  wanton  and  reckless  disregard  to 
its  probable  consequences.  Haskell,  etc.,  Car  Co.  v. 
Kay  (1919),  65  Ind.  App.  545, 119  N.  E.  811. 

It  may  be  conceded  that  the  evidence  shows  dece- 
dent to  have  been  guilty  of  contributory  negligence 
in  doing  the  particular  work  required  of  him, 

3.  that  is  to  say,  he  did  not  exercise  that  degree 
of  care  which  the  conditions  and  circumstances 

called  for;  but  negligence  does  not  prevent  compen« 
sation.  And  it  ntiight  be  said  that  there  was  som^ 
evidence  before  the  board  which  would  justify  th< 
inference  that  decedent  was  guilty  of  an  infraction, 
of  certain  rules  of  appellant  company  which  were 
enforced  with  little  or  no  diligence  and  were  left 
largely  to  the  option  and  discretion  of  its  employes 
for  their  enforcement,  but  this  falls  far  short  of  wil- 
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f  ul  misconduct  as  intended  and  contemplated  by  the 
statute,  supra.  There  n^ust  be  shown  an  intentional 
disobedience  to  a  strictly  enforced  rule  to  support  the 
defense  of  wilful  misconduct. 

The  evidence,  however,  taken  as  a  whole,  supports 
the  finding  of  the  Industrial  Board,  and  does  not  war- 
rant the  holding  on  our  part  that  the  evidence 

4.  compels  the  conclusion  as  a  matter  of  law  that 
decedent  met  his  death  by  reason  of  his  own 
'Wilful  misconduct.  On  the  contrary,  we  are  satisfied 
that  there  is  substantial  evidence  sufficient  in  itself 
to  support  the  facts  found  by  the  Industrial  Board, 
and  certainly  ample  evidence  which  aided  by  fair 
inferences  fully  warrants  such  findings.  This  being 
true,  the  finding  of  the  Industrial  Board  must  stand. 

Award  affirmed,  with  five  per  cent,  damages,  as 
provided  by  ^3  of  the  amendment  to  the  Workmen  ^s 
Compensation  Act  (Acts  1917  p.  154,  §8020q2  et  seq. 
Bums'  Supp.  1918). 


Krabbe  v.  City  of  Lafayette. 

[No.  9,928.    Filed  June  5,  1919.1 

1.  Appeal. — Questions  Reviewable, — Briefs. — ^Where  neither  the 
motion  to  make  the  complaint  more  specific,  the  complaint  itself, 
nor  the  demurrer  to  the  complaint  or  memorandum  required  to 
be  filed  therewith  are  set  out  in  the  appellant's  brief,  error 
assigned  on  the  oyerruling  of  the  motion  and  demurrer  presents 
no  question  for  review  on  appeal,    p.  430. 

2.  Appeal. — Questiofis  Reviewable, — Briefs. — Failure  to  Set  Out 
Instructions. — ^Where  none  of  the  instructions  given  or  refused, 
of  which  complaint  is  made,  are  set  out  in  appellant's  brief,  as 
required  by  rules  of  the  Appellate  Court,  no  question  is  presented 
for  review  on  appeal  by  error  assigned  on  the  giving  or  refusal  of 
such  instructions,    p.  431. 
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3.  Appeal. — Briefs, — Waiver  of  Error. — Grounds  for  a  new  trial 
are  waived  by  appellant^s  failure  to  refer  to  them  in  his  brief 
under  his  statement  of  points  and  authorities,    p.  431. 

4.  Tbtati. — Directing  Verdict. — Evidence, — If  there  is  a  conflict  in 
the  evidence  on  any  material  point,  or,  if  the  evidence  adduced, 
there  being  no  conflict  therein,  is  not  Hiifllcient  legally  to  support 
a  verdict,  it  is  error  for  the  court  to  direct  a  verdict  for  plaintiff. 
p.  431. 

5.  Municipal  Corporations. — Officers, — Money  Wrongfully  Ac- 
quired,— Right  of  City  to  Recover, — ^Where  a  city  authorized  the 
city  clerk  to  employ  a  deputy  and  appropriated  $700  for  salary, 
and  the  deputy  received  such  amount  as  salary,  but,  on  the  clerk's 
demand,  turned  over  to  him  the  difference  between  such  amount 
and  the  salary  he  stipulated  that  she  should  receive  when  em- 
ployed, such  difference  belonged  to  the  city,  and  it  could  maintain 
an  action  for  money  had  and  received  for  the  recovery  thereof, 
pp.  432,  434. 

6.  Money  Received. — Action. — Grounds. — ^The  action  for  money  had 
and  received  lies  whenever  one  person  has  money  which  legally 
or  in  equity  and  good  conscience  belotfgs  to  another,    p.  434. 

^^^  • 

From  Clinton  Circuit  Court ;  Joseph  Combs,  Judge. 

Action  by  the  city  of  Lafayette  against  Albert  J. 
•  Krabbe.    From  a  judgment  for  plaintiff,  the  defend- 
ant appeals.    Affirmed. 

m 

Arthur  D.  Cunningham  and  Thomas  W.  Field,  for 
appellant. 

E.  Burleigh  Davidso7i  mid  George  P.  Ilagivood,  for 
appellee. 

Bnlob,  J. — ^Action  by  appellee  against  appellant  for 
money  had  and  received.  The  complaint  was  in  two 
paragraphs,  to  each  of  which  demurrers  were  filed 
and  overruled,  and  appellant  answered  by  general 

denial. 

The  issues  thus  formed  were  submitted  to  a  jury, 
which,  under  instructions  from  the  trial  court,  re- 
turned a  verdict  in  favor  of  appellee,  upon  which  the 
court  rendered  judgment.  The  appellant's  motion 
for  a  new  trial  was  overruled,  and  he  duly  excepted. 


430  APPELLATE  C50URT  OP  INDIANA, 

Krabbe  v.  dtj  of  Lafayette— 70  Ind.  App.  428. 

There  are  eighteen  specifications  in  appellant's  as- 
signment of  errors,  but  only  the  following  are  proper 
assignments,  and  therefore  the  only  ones  to  be  con- 
sidered, viz.:  (1)  **The  court  erred  in  overmling 
defendant's  motion  to  make  paragraph  one  (1)  of  the 
complaint  more  specific."  (2)  **The  court  erred  in 
overruUng  defendant's  motion  to  make  paragraph 
two  (2)  of  the  complaint  more  specific.*'  (3)  "The 
court  erred  in  overruling  defendant 's  demurrer  to  the 
first  and  second  paragraphs  of  the  complaint  and  each 
of  them."  (18)  '*The  court  erred  in  overruling  de- 
fendant's motion  for  a  new  triaL" 

As  to  the  first,  second  and  third  assignments  of 

error,  neither  the  motion  to  make  the  complaint  more 

specific,  the  complaint  itself,  nor  the  demurrer 

1.  to  complaint  or  memorandum  required  to  be 
filed  therewith,  are  copied,  or  set  out  in  the 
appellant's  brief,  and  we  are  left  entirely  to  conjec- 
ture as  to  what  they  or  either  of  them  contained,  and ' 
therefore  neither  of  these  assignments  present  any 
question  for  our  consideration.  New  Albany  Nat. 
Bank  v.  Brown  (1916) ,  63  Iiid.  App.  391, 114  N.  E.  486 ; 
Chaney,  Admr.,  v.  Wood  (1917),  63  Ind.  App.  687, 115 
N.  E.  333;  Robinson  v.  Horner  (1916),  62  Ind.  App. 
456, 113  N.  E.  10;  Harrold  v.  Whistler  (1916),  60  Ind. 
App.  504,  111  N.  E.  79 ;  Gary,  etc.,  R.  Co.  v.  Hacker 
(1915),  58  Ind.  App.  618, 108  N.  E.  756;  Steel  v.  Toder 
(1915),  58  Ind.  App.  633, 108  N.  E.  783 ;  Haugh  v.  Hay- 
wood  (1919),  69  Ind.  App.  286, 121  N.  E.  671. 

Appellant's  motion  for  a  new  trial  contained  six- 
teen separate  specifications,  or  reasons  therefor,  of 
these  only  the  third,  fourth,  fifth,  sixth,  seventh, 
eighth,  ninth,  tenth,  eleventh,  twelfth,  thirteenth,  and 
fourteenth  are  proper  reasons  to  be  assigned  in  such 
motion.    §585  Bums  1914,  §559  R.  S.  1881. 
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Of  the  above  specifications^  Nos.  4  and  5  relate  to 
the  giving  of  instructions,  and  Nos.  6,  7,  8,  9  and  10 
relate  to  the  refusal  of  the  court  to  give  certain  in- 
structions tendered  by  appellant. 

None  of  the  instructions,  either  of  those  given  or 

refused,  of  which  complaint  is  made,  are  set  out  in 

appellant's  brief,  as  required  by  the  rules  of 

2.  .  this  court,  and  therefore  no  question  is  pre- 

sented for  our  consideration.    Traylor  v.  Mc- 
Cormick  (1917),  63  Ind.  App.  695, 115  N.  E.  346. 

The  eleventh  and  twelfth  reasons  for  a  new  trial 
are  waived  by  appellant's  failure  to  refer  to  either 

of  them  in  his  brief,  under  his  *  *  Statement  of 

3.  Points  and  Citation  of  Authorities,*'  and  they 
are  each  therefore  waived.    Chicago,  etc.,  R. 

Co.  V.  Biddinger  (1916),  63  Ind.  App.  30,  113  N..E. 
1027. 

The  third  specification  in  the  motion  for  a  new  trial 
challenges  the  correctness  of  the  action  of  the  court 
in  directing  the  jury  to  return  a  verdict  for  the  plain- 
tiff. 

If  there  was  a  conflict  in  the  evidence  in  this  case 

on  any  material  point,  or  if  the  evidence  adduced, 

there  being  no  conflict  therein,  was  not  suffi- 

4.  cient  legally  to  support  a  verdict,  the  court 
erred  in  directing  a  verdict. 

In  the  case  of  Moore,  Exr.,  v.  Baker  (1891),  4  Ind. 
App.  115, 30  N.  E.  629,  51  Am.  St.  203,  the  court  said: 
"Where  the  evidence  clearly  establishes  the  right  of 
the  plaintiff  to  recover  without  contradiction,  and  no 
defense  is  proven  against  such  right,  it  is  proper  for 
the  court  to  direct  a  verdict  for  the  plaintiff,  but  not 
otherwise.*'  McCardle  v.  Atdtman  Co.  (1903),  31  Ind. 
App.  63, 67  N.  E.  236 ;  15  Cyc  254. 
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With  the  foregoing  rules  in  mind,  we  will  proceed 
to  examine  the  evidence  upon  which  the  verdict  in  this 
case  rests. 

We  find  from  the  record  that  in  May,  1905,  the  ap- 
pellee city  passed  an  ordinance   **  authorizing  and 
empowering  the  city  clerk  to  employ  a  deputy 

5.  for  his  office'*;  that  for  the  four  years,  from 
January,  1910,  to  January  5,  1914,  the  appel- 
lant was  city  clerk  of  appellee  city ;  that  on  October 
3,  1910,  appellee  passed  an  appropriation  ordinance, 
for  the  year  1911,  and  therein  and  thereby  appro- 
priated for  *  *  salary  for  deputy  clerk,  when  employed 
$700.00' ';  that  for  the  year  1912,  appellant,  by  appro- 
priation ordinance  duly  passed,  appropriated  for  sal- 
ary of  deputy  clerk  when  employed  $700;  that  the- 
same  amount  was  also  appropriated  annually,  by  or- 
dinance duly  passed,  for  the  years  1913  and  1914,  for 
salary  for  deputy  clerk  when  employed;  that  one 
Elizabeth  Yonker  Reule  began  working  as  clerk  in  the 
office  of  the  city  clerk,  under  the  appellant  in  June, 
1911 ;  that  she  served  continuously  thereafter  as  such 
deputy  during  the  time  appellant  was  city  clerk ;  that 
she  was  hired  as  such  deputy  by  appellant ;  that  he 
offered  her  a  salary  of  eight  dollars  per  week,  which 
she  agreed  to  accept,  that  she  received  eight  dollars 
per  week  for  her  services  as  deputy  clerk  from  the 
beginning  of  her  employment  up  to  January  1,  1913 ; 
that  during  the  year  of  1913  she  received  a  salary  of 
nine  dollars  per  week ;  that  during  the  first  half  of  her 
employment  she  received  her  salary  weekly,  and  later 
was  paid  monthly;  that  she  was  paid  by  warrant 
drawn  by  the  city  comptroller  of  appellee  city;  that 
during  the  time  she  was  so  employed  she  drew  com- 
pensation from  appellee  city  at  the  rate  of  $700  per 
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year,  turning  over  to  appellant  the  difference  between 
her  stipulated  salary  and  the  amount  received  by  her 
from  said  city;  that  the  appellant  demanded  of  his 
said  deputy  that  she  turn  over  to  him  all  of  the  salary 
drawn  in  excess  of  the  stipulated  weekly  wage,  telling 
her  that  such  excess  belonged  to  him;  that  such  was 
the  custom,  and  former  city  clerks  had  received  the 
money  that  way,  and  that  he  was  doing  it  with  the 
counciPs  permission;  that  appellant  had  kept  all  the 
money  thus  given  to  him ;  that  said  Elizabeth  Yonker 
Reule  never  received  any  written  appointment,  nor 
took  any  oath  of  office  as  deputy  city  clerk;  that  she 
supposed  the  excess  over  salary  which  she  received 
from  the  appellee,  by  warrant,  rightfully  belonged  to 
appellant;  that  she  performed  the  work  of  deputy 
clerk  while  in  the  office  of  appellant;  that  each  and 
all  the  warrants  by  which  said  Elizabeth  Yonker 
Reule  was  paid  were  drawn  against  the  appropriation 
made  by  appellee  for  payment  of  salary  of  deputy 
clerk ;  that  the  said  warrants  were  drawn  by  the  comp- 
troller of  said  city  at  the  direction  of  said  appellant. 

There  is  no  dispute  as  to  the  ultimate  facts  of  this 
case,  but  the  real  contention  arises  over  the  applica- 
tion of  the  law  thereto. 

The  appellant  insists  that  under  the  facts  of  this 
case  the  money  in  question  is  not  the  money  of  appel- 
lee city;  that  it  either  belongs  to  the  girl,  Elizabeth 
Yonker  Reule,  or  to  the  appellant,  and,  if  it  right- 
fully belongs  to  either  of  said  parties,  this  action  will 
not  lie.  This  contention  necessitates  a  consideration 
of  the  evidence,  that  we  may  determine  to  whom  this 
money  belongs. 

The  action  for  ** money  had  and  received*'  lies 
whenever  one  person,  defendant,  has  money  which 
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legally,  or  in  equity  and  good  conscience,  be- 

6.  longs  to  another,  the  plaintiff;  and,  nnless  the 
money  in  question,  either  legally,  or  in  equity 
and  good  conscience,  belongs  to  appellee  city,  this 
action  cannot  be  maintained. 

Under  a  fair  construction  of  the  evidence  in  this 

case,  Elizabeth  Yonker  Beule  was  hired  by  appellant 

to  act  as  a  clerk  in  his  office,  at  a  stipulated 

5.  salary,  at  the  beginning  of  eight  dollars  per 
week.  Had  this  sum,  and  later  the  salary  of 
nine  doUars  per  week  been  paid  to  her,  by  warrant  of 
said  city  duly  drawn  and  paid,  no  one  will  for  a  mo- 
ment contend  that  she  could  have  maintained  an  ac- 
tion against  appellee  for  a  balance  of  salary,  the  dif- 
ference between  what  she  thus  received  and  the 
amount  appropriated  by  appellee  to  pay  such  salary. 
Evidently  the  money  in  question  did  not,  and  does  not, 
belong  to  her. 

Does  it  belong  to  appellant  f  It  most  certainly  does 
not.  It  did  not  rightfully  pass  into  the  hands  of  the 
clerk,  the  stipulated  wage  agreed  upon  was  all  that 
she  could  rightfully  receive.  She  had  no  title  or  right 
to  this  money  so  paid  to  her  in  excess  of  her  stipulated 
salary,  either  legal  or  equitable,  and  by  turning  it 
over  to  appellant,  under  such  circumstances  as  dis- 
closed in  this  record,  she  could  confer  no  rights  there- 
in to  him.  The  time  has  passed  when  conduct,  on  the 
part  of  public  officials,  such  as  is  disclosed  in  this 
record,  will  be  allowed  to  pass  unnoticed.  Office  hold- 
ers must  understand  that  **a  public  office  is  a  public 
trust,  and  the  official  is  the  trustee  thereof  for  the 
people.^' 

No  error  has  been  presented,  and  the  judgment  is 
therefore  affirmed. 


J 
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McCllek  ex  au  V.  Sehkeb  et  al. 

[No.  9^2.    FUed  June  5,  1919.] 

1.  Appeal. — Record, — Change  of  Venue. — Failure  to  Authenticate 
Paragraphs  of  Complaint, — Questions  Pr6«en*ctf.— Where,  upon  a 
change  of  venue  being  taken,  the  derk  of  the  court  In  which  the 
action  originated  failed  to  certify  or  authenticate  paragraphs  of 
complaint,  they  were  not  in  the  record,  and  assignments  of  error 
on  rulings  on  motions  and  demurrers  addressed  thereto  present 
no  questions  for  review  on  appeaL    p.  436. 

2.  WiLLB.—Construction.'^Use  of  Words,— **Heirs.**— Rule  in  Shel- 
ley's Case. — ^Where  a  will  uses  the  word  •Tieirs"  in  its  ordinary 
legal  sense,  a  fee  is  vested  in  the  first  taker  under  the  rule  in 
Shelley's  case.    p.  439. 

3.  Wills. — Construction, — "Heirs,** — ^Although  *the  word  "heirs,"  as 
used  in  a  will,  may  mean  children,  such  meaning  cannot  be 
ascribed  to  it  unless  it  very  clearly  appears  that  the  word  was 
used  in  that  sense,    p.  439. 

4.  Wills.  —  Construction.  —  Estates  Created,  —  Use  of  Words. — 
''Heirs,** — Superadded  words  in  a  will  which  merely  describe  or 
specify  the  incidents  of  the  estate  created  by  such  a  word  of 
limitation  as  'lielrs"  do  not  cut  down  the  interest  of  the  devisee, 
p.  440. 

5.  Wills. — Construction, — Testator's  Intention, — In  construing  a 
wUl,  the  court  should  ascertain  and  carry  out  the  testator's  inten- 
tion whenever  it  can  be  done  without  overthrowing  a  well-estab- 
lished principle  of  law,  but  even  a  clear  legal  intention  of  the 
testator  cannot  be  permitted  to  contravene  the  settled  rules  of 
law  by  depriving  an  estate  of  any  of  its  essential  legal  attributes. 
p.  441. 

6.  Wills. — Construction, — Rule  in  8helley*s  Case, — ^Where  land  was 
devised  to  testator's  son  "to  be  held  by  him  during  his  natural 
life  only,  then  to  his  legal  heirs,"  with  a  further  provision  that 
the  son  should  not  dispose  of  it,  but  at  his  death  it  should  belong 
to  his  legal  heirs  during  their  life,  the  son  took  a  fee  under  the 
rule  in  Shelley's  case.    p.  444. 

From  St.  Joseph  Superior  Court;  George  Ford, 
Judge. 

Action  by  John  F.  McCllen  and  others  against 
Frank  C.  Sehker  and  others.  From  a  judgment  for 
defendants,  the  plaintiffs  appeal.    Affirmed. 
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Darrow  <&  Rowley  and  Mclnernys,  Yeagley  <&  Mc- 
Vicker,  for  appellants. 

H.  W.  Sallwasser,  W.  A.  McVey  and  H.  B.  McLane, 
for  appellees. 

MgMahan,  J. — This  action  was  commenced  by  the 
appellants  in  the  LaPorte  Superior  Court.  The  com- 
plaint was  in  three  paragraphs.  Appellees'  motions 
to  strike  out  parts  of  the  second  and  third  para- 
graphs were  sustained,  as  were  also  demurrers  to  each 
paragraph.  An  amended  second  paragraph  of  com- 
plaint was  filed,  and  then  on  motion  of  appellants  the 
cause  was  venued  to  the  St.  Joseph  Superior  Court. 

An  amended  first  paragraph  of  complaint  was  filed 

in  the  St.  Joseph  Superior  Court.    The  first,  second, 

third,  fourth,  seventh  and  eighth  assignments 

1.  of  errors  relate  to  the  action  of  the  court  in 
sustaining  the  motions  and  demurrers  ad- 
dressed to  the  second  and  third  paragraphs  of  com- 
plaint. Appellees  insist  that  these  paragraphs  of 
complaint,  both  of  which  were  filed  in  the  LaPorte 
Superior  Court,  are  not  in  the  record,  and  that  said 
assignments  present  no  questions  for  our  determina- 
tion. Neither  of  said  paragraphs  of  complaint  was 
certified  to  nor  authenticated  by  the  clerk  of  the  La- 
Porte Superior  Court  on  change  of  venue.  The  record 
in  this  case  is  identical  with  the  record  in  Consoli- 
dated Stone  Co.  v.  Staggs  (1905),  164  Ind.  331,  73 
N.  E.  695,  and  on  the  authority  of  that  case  we  are 
forced  to  hold  that  the  second  and  third  paragraphs 
of  the  amended  complaint  are  not  in  the  record. 

The  amended  first  paragraph  of  complaint  alleges 
that  John  McCllen  died  testate,  the  owner  in  fee  of 
the  real  estate  in  controversy;  that  the  last  will  and 
testament  of  said  McCllen  was  admitted  to  probate  in 
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the  circuit  court  of  LaPorte  county  in  March,  1889; 
that  item  No.  2  of  said  will  reads  as  follows : 

**  Second.  I  give,  devise  and  bequeath  to  my 
beloved  wife,  Susannah  McCllen,  and  my  beloved 
son,  Schuyler  F.  McCllen,  all  the  personal  prop- 
erty and  real  estate  I  may  be  seized  at  the  time 
of  my  death,  to  share  equal  and  alike,  my  son's 
share  to  be  held  by  him  during  his  natural  life 
only,  then  to  his  legal  heirs  and  no  part  of  the 
following  real  estate  to  be  disposed  by  him  (we 
omit  description).  It  is  my  will  and  intention 
that  my  son  shall  not  dispose  of  any  of  the  above 
described  real  estate,  but  at  his  death  shall  be- 
long to  his  legal  heirs  during  their  life." 

It  is  also  alleged  that  at  the  date  of  the  execution 
of  said  will  there  were  living  three  children  of  said 
Schuyler  F.  McCllen,  namely,  John  F.,  Anna  and 
Jesse  McCllen;  that  there  were  afterwards  born  to 
him  a  daughter,  Elizabeth,  and  a  son,  Chester  Wil- 
liam; that  the  said  children  are  the  sole  and  only 
legal  heirs  of  said  Schuyler  F.  McCllen,  who  died 
intestate  in  March,  1915;  that  they  are  the  persons 
referred  to  in  the  said  will  as  the  legal  heirs  of 
Schuyler  F.  McCllen,  and  are  such  heirs,  and  as  such 
are  the  owners  under  the  provisions  of  said  will  as 
tenants  in  common  of  the  undivided  one-half  of  the 
real  estate  described,  each  being  the  owner  of  a  one- 
tenth  interest  therein.  That  Susannah  McCllen  died 
intestate  in  March,  1894,  the  owner  of  the  real  estate 
so  devised  to  her ;  that  Schuyler  F.  McCllen  was  the 
sole  and  only  heir  of  Susannah,  and  as  such  inherited 
from  her  the  share  of  said  lands  devised  to  her  by 
said  will;  that  in  April,  1895,  said  Schuyler  F.  Mc- 
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CUen  made  a  deed  of  conveyance  to  George  H.  Serv- 
ice,  describing  all  of  said  lands,  and  that  under  the 
said  deed  to  George  H.  Service  appellee  Lahker,  by 
mesne  conveyance,  is  claiming  the  title  to  the  whole 
of  said  real  estate ;  that  in  1907  said  Lahker  executed 
a  mortgage  thereon  to  Hart  L.  Weavfer,  who  has  since 
died,  and  that  the  appellees  other  than  Lahker  are  the 
executors  of  the  last  will  and  testament  of  Hart  L. 
Weaver,  and  are  claiming  to  hold  a  mortgage  lien 
upon  all  of  said  real  estate,  and  are  asking  that  the 
title  to  one-half  of  said  real  estate  be  quieted  in  appel- 
lants, and  for  partition. 

Appellee  Lahker  filed  a  separate  demurrer  to  this 
amended  paragraph  of  complaint,  and  the  other  ap- 
pellees filed  .a  joint  demurrer  to  it.  Both  of  these 
demurrers  were  sustained,  and  appellants  excepted, 
and,  refusing  to  plead  further,  judgment  was  ren- 
dered accordingly,  and  against  them. 

The  fifth  and  sixth  errors  assigned  challenge  the 
ruling  of  the  court  sustaining  the  demurrers  to  the 
amended  first  paragraph  of  complaint.  The  only 
question  presented  by  these  assignments  is.  Did 
Schuyler  F.  McCllen  take  an  estate  for  life  in  an 
undivided  one-half  of  his  father's  real  estate  under 
item  2  of  the  will,  hereinbefore  set  out!  Does  the 
rule  in  Shelley's  case  (1793),  1  Coke  88,  apply!  If 
so,  the  cause  must  be  affirmed;  otherwise  it  must  be 
reversed. 

Appellants  contend  that  the  language  used  in  the 
will  shows  that  the  intention  of  the  testator  was  to 
give  to  his  son  Schuyler  a  life  estate  and  the  remain- 
der over  to  the  children  of  the  son;  that  the  words 
** legal  heirs"  in  the  expression  "then  to  his  legal 
heirs'*  means  the  children  of  Schuyler  F?  McCllen 
bom  in  lawful  wedlock. 
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Where  a  deed  or  will  uses  the  word  ** heirs'^  and 

uses  it  in  its  ordinary  legal  sense,  a  fee  is  vested  in 

the  first  taker.    This  is  the  effect  and  force  of 

2.  the  rule  in  Shelley  ^s  case,  and  that  rule  enters 
into  our  law  as  a  rule  of  property,  and  in  all 

cases  when  it  is  applicable  we  must  enforce  it.  The 
word  ** heirs''  when  used  in  a  deed  or  will  is  one  of 
great  power,  and  its  force  and  effect  is  not  overcome 
or  impaired  by  the  mere  use  of  negative  or  restrain- 
ing words.  Feame  declares  that  the  **most  positive 
direction''  will  not  defeat  the  operation  of  the  rule 
in  Shelley's  case.  2  Feame,  Eemainders  §435.  While 
this  statement  may  be  too  strong  under  the  doctrine 
of  some  of  the  later  cases,  it  is  certain  that  the  mere 
use  of  negative  words  cannot  restrain  or  impair  the 
force  of  the  word  ** heirs."    While  it  is  true 

3.  that  the  word  *' heirs"  may  mean  children,  it  is 
also  true  that  this  meaning  cannot  be  assigned 

to  the  word  unless  it  very  clearly  appears  that  it  was 
used  in  that  sense.  Ridgeway  v.  Lanphear  (1885),  99 
Ind.  251.  Lord  Bedesdale,  in  Jesson  v.  Wright  (1820), 
2  Bligh  1, 57,  said :  *  *  The  rule  is,  that  technical  words 
shall  have  their  legal  effect,  unless,  from  subsequent 
inconsistent  words,  it  is  very  clear  that  the  testator 
meant  otherwise."  Lord  Denman  said:  ** Technical 
words  or  words  of  known  legal  import,  must  have 
their  legal  effect,  even  though  the  testator  uses  incon- 
sistent words,  unless  those  inconsistent  words  are  of 
such  a  nature  as  to  make  it  perfectly  clear  that  the 
testator  did  not  mean  to  use  the  technical  words  in 
their  proper  sense."  Doe  v.  Gallini  (1833),  5  Barn, 
and  Adol.  621.  "Conjecture,  doubt  or  even  equilib- 
rium of  apparent  intention  will  not  suffice."  2  Red- 
field,  Wills  (2d  ed.)  67. 


440  APPELLATE  COURT  OF  INDIANA, 

McCUen  v.  Sehker — 70  Ind.  App.  435. 

Superadded  words  which  merely  describe  or  specify 
the  incidents  of  the  estate  created  by  such  a 

4.  word  of  limitation  as  '*  heirs  ^'  do  not  cut  down 
the  interest  of  the  devisee.  Shimer  v.  Mann 
(1885),  99  Ind.  190,  50  Am.  Rep.  82. 

The  Supreme  Court  in  Allen  v.  Craft  (1887),  109 
Ind.' 476,  9  N.  E.  919,  58  Am.  Eep.  425,  said:  *'We 
have  no  doubt  that  a  clause  creating  an  estate  in  fee 
may  be  so  modified  by  other  clauses  as  to  cut  down 
the  estate  to  one  for  life,  but  to  have  this  effect  the 
modifying  clauses  must  be  as  clear  and  decisive  as 
that  which  creates  thp  estate.  *  *  *  Strong  as  is 
the  word  'heirs,*  it  may  be  read  to  mean  children,  if 
the  context  decisively  shows  that  it  was  employed  in 
that  sense  by  the  testator.  *  •  •  Bnt  there  must 
be  no  doubt  as  to  the  intention  of  the  testator  to  affix 
to  the  word  *  heirs '  a  meaning  different  from  that  as- 
signed it  by  law. ' ' 

In  construing  a  will  we  should  keep  in  mind  that  the 
first  taker  is  the  object  of  the  testator's  bounty.  The 
will  involved  in  this  appeal  cannot  be  compared  with 
those  involved  in  Granger  v.  Granger  (1897),  147  Ind. 
95,  44  N.  E.  189,  46  N.  E.  80,  36  L.  R.  A.  186,  and 
Conger  v.  Lowe  (1890),  124  Ind.  368,  24  N.  E.  889, 
9  L.  R.  A.  165,  cited  by  appellants.  Appellants  insist 
that  the  rule  of  Shelley's  case  does  not  apply  for  the 
reason  that  there  are  two  distinct  devises,  one  to  the 
son  Schuyler  for  life  and  another  to  the  ** legal  heirs" 
of  Schuyler. 

Appellants  say  that  we  must  ascertain  the  inten- 
tion of  the  testator,  and  that  this  intention  must  rule 
and  control  in  carrying  out  his  will,  even  though  the 
words  used  by  the  testator  had  a  different  meaning 
technically  than  that  which  was  intended  by  the  tes- 
tator. 
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However  prominent  a  place  in  the  construction  of 
wills  the  intention  of  a  testator  may  have,  such  inten- 
tion can  never  change  the  law  nor  take  the  place 

5.  of  the  legal  formalities  required  by  law.  The 
court,  in  construing  a  will,  should  aim  to  as- 
certain the  intention  of  the  testator  and  to  carry  out 
that  intention  whenever  it  can  be  done  without  over- 
throwing a  'well-established  principle  of  law.  But 
'  *  even  a  clear  intention  of  the  testator  cannot  be  per- 
mitted to  contravene  the  settled  rules  of  law  by  de- 
priving any  estate  of  any  of  its  essential  legal  attri- 
butes.'' Mulvane  v.  Rude  (1896),  146  Ind.  476,  45 
N.  E.  659.  See,  also,  Teal  v.  Richardson  (1903),  160 
Ind.  119,  66  N.  E.  435;  Waters  v.  Lyon  (1895),  141 
Ind.  170, 40  N.  E.  662 ;  Lee  v.  Lee  (1910),  45  Ind.  App. 
645,  91  N.  E.  507;  Burton  v.  Carnahan  (1906),  38  Ind. 
App.  612, 78  N.  E.  682 ;  Chamberlain  v.  RunJcle  (1902), 
28  Ind.  App.  599,  63  N.  E.  486. 

As  said  by  the  court  in  Siceloff  v.  Redman's  Hdrnr. 
(1866),  26  Ind.  251,  262:  **It  would  seem  apparent 
that  the  testator  intended  that  the  heirs  should  take 
directly  from  him,  as  purchasers,  and  not  by  descent 
from  the  ancestor;  yet,  by  the  technical  meaning  ap- 
plied to  the  word  heirs,  under  the  rule  in  Shelley's 
case,  this  apparent  intention  is  denominated  a  pre- 
sumed intent,  and  is  not  allowed  to  control  the  tech- 
nical meaning  of  the  word  heirs,  or  in  other  words, 
despite  the  apparent  intent  of  the  testator,  the  rule 
gives  the  fee  to  the  ancestor.'' 

As  said  by  the  Supreme  Court  in  Biggs  v.  McCarty 
(1882),  86  Ind.  352,  44  Am.  Rep.  320:  *'It  is  not 
always  the  presumed  or  actual  intention  of  the  testa- 
tor, but,  as  contra-distinguished  therefrom,  his  legal 
intention,  that  must  be  enforced.    The  application  of 
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the  rule  in  Shelley 'd.  case  sometimes  unquestionably 
defeats  the  intention  and  actual  purposes  of  the  tes- 
tator; yet  the  rule  has  been  so  long  adhered  to  in 
Indiana  that  it  must  be  regarded  as  the  law  here  until 
it  is  dianged  by  the  Legislature/' 

In  Jordan  v.  Adams,  5  Gray,  Cases  on  Property  99, 
the  court  said:  "When  once  the  donor  has  used  the 
terms  *  heirs,'  or  *  heirs  of  the  body,'  as  following  on 
an  estate  of  freehold,  no  inference  of  intention,  how- 
ever irresistible,  no  declaration  of  it,  however  explicit, 
will  have  the  slightest  effect.  The  fatal  words  once 
used,  the  law  fastens  upon  them,  and  attaches  to 
them  its  own  meaning  and  effect  as  to  the  estate  cre- 
ated by  them,  and  rejects,  as  inconsistent  with  the 
main  purpose  which  it  inexorably  and  despotically 
fixes  on  the  donor,  all  the  provisions  of  the  will  which 
would  be  incompatible  with  an  estate  of  inheritance, 
and  which  tend  to  show  that  no  such  estate  was  in- 
tended to  be  created ;  although  all  the  while,  it  may  be 
as  clear  as  the  sun  at  noonday  that  by  such  a  con- 
struction the  intention  of  the  testator  is  violated  in 
every  particular. ' ' 

A  careful  study  of  the  Indiana  cases  discloses  that 
the  rule  in  Shelley's  case  has  been  applied  in  the  fol- 
lowing cases:  McCray  v.  Lipp  (1871),  35  Ind.  116; 
Andrews  v.  8 purling  (1871),  35  Ipd.  262;  Gonzales  v. 
Barton  (1873),  45  Ind.  295;  Smith,  Exr.,  v.  McCor- 
mick  (1874),  46  Ind.  135;  King  v.  Rea  (1877),  56  Ind. 
1 ;  Fletcher  v.  Fletcher  (1882), .88  Ind.  418;  Shimer  v. 
Mann,  supra;  Hochstedler  v.  Hochstedler  (1886),  108 
Ind.  506,  9  N.  E.  467 ;  Allen  v.  Craft,  supra;  Taney  v. 
Fahnley  (1890),  126  Ind.  88,  25  N.  E.  882;  La/ne  v.  Z7te 
(1892),  130  Ind.  235,  29  N.  E.  772;  Reddick  v.  Lord 
(1892),  131  Ind.  336,  30  N.  E.  1085 ;  Perkins  v.  McCon- 
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nell  (1894),  136  Ind.  384,  36  N.  E.  121;  Waters  v. 
Lyon,  supra;  Bonner  v.  Bonner  (1902),  28  Ind.  App. 
147, 62  N.  E.  497 ;  Chamberlain  v.  Bunkle,  supra;  Teal 
V.  Richardson,  supra;  Lamb  v.  Medsker  (1905),  35 
Ind.  App.  662,  74  N.  E.  1012;  Burton  v.  Carnahan, 
supra;  Lee  v.  Lee,  supra;  Newhaus  v.  Brennan  (1912) , 
49  Ind.  App.  654,  97  N.  E.  938;  Gibson  v.  Brown 
(1916),  62  Ind.  App.  460, 110  N.  E.  716, 112  N.  E.  894. 

The  court  refused  to  apply  the  rale  in  the  following 
cases  for  the  reason  that  the  facts  involved  did  not 
invoke  its  application.  Sordem  v.  Gatewood  (1848), 
1  Ind.  107;  Doe  v.  Jackman  (1854),  5  Ind.  283;  Small 
V.  Rowland  (1860),  14  Ind.  592;  Hull  v.  Beals  (1864), 
23  Ind.  25 ;  Siceloff  v.  Redman's  Admr.,  supra;  Prior 
V.  Quackenbush  (1868),  29  Ind.  475;  Nelson  v.  Da/vis 
(1871),  35  Ind.  474;  Owne  v.  Cooper  (1874),  46  Ind. 
524;  Eelm  v.  Frisbie  (1877),  59  Ind.  526;  Locke  v. 
Barbour  (1878),  62  Ind.  577;  StUwell  v.  Knapper 
(1880),  69  Ind.  558,  35  Am.  Bep.  240;  McMahan  v. 
Newcomer  (1882),  82  Ind.  565;  Biggs  v.  McCartg, 
supra;  Ridgeway  v.  Lanphear,  supra;  Fountain 
County  Coal,  etb.,  Co.  v.  Beckleheimer  (1885),  102  Ind. 
76,  1  N.  E.  202,  52  Am.  Eep.  645 ;  Hadlock  v.  Gray 
(1885),  104  Ind.  596,  4  N.  E.  167;  MUlett  v.  Ford 
(1887),  109  Ind.  159,  8  N.  E.  917;  Conger  v.  Lowe, 
supra;  Jackson  v.  Jackson  (1891),  127  Ind.  346,  26 
N.  E.  9ffl )  Farnhart  v.  Earnhart  (1891),  127  Ind.  397, 
26  N.  E.  895, 22  Am.  St.  652 ;  Burns  v.  Weesner  (1893), 
134  Ind.  442,  34  N.  E.  10;  Mcllhinny  v.  Mcllhinny 
(1894),  137  Ind.  411, 37  N.  E.  147,  24  L.  R.  A.  489,  45 
Am.  St.  186;  Granger  v.  Granger,  supra;  Adams  v. 
MerrUl  (1910),  45  Ind.  App.  315,  85  N.  E.  114,  87 
N.  E.  36. 

It  is  argued  that  the  use  of  the  word  "only"  in  the 
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phrase,  '*to  be  held  by  him  during  his  natural  life 
only,''  means  nothing  else  than  a  life  estate, 

6.  not  more  than  a  life  estate.  This  would  doubt- 
less be  true  were  it  not  followed  by  the  words 
**then  to  his  legal  heirs/'  See  Burton  v.  Carnahan, 
supra,  where  the  clause  in  the  will  was  * '  to  be  held  by 
her  during  her  natural  life  and  no  longer. ' '  The  rule 
in  Shelley's  case  has  become  so  firmly  established  as 
a  rule  of  property  in  this  state  that  when  a  testator 
makes  use  of  the  technical  words  "heirs**  or  ** heirs 
of  his  body,"  he  is  conclusively  presumed  to  have  used 
them  in  their  technical  sense,  unless  it  clearly  and  un- 
equivocally appears  otherwise. 

We  hold  that  under  the  will  of  John  McCllen, 
Schuyler  F.  McCllen  took  a  fee  in  one-half  of  the  real 
estate  in  controversy,  and  that  there  was  no  error  in 
sustaining  the  demurrer  to  the  first  paragraph  of  the 
amended  complaint. 

Judgment  affirmed. 


Wabtell  v.  Peters  Hotel  Company. 

[No.  9,881.    Filed  June  5, 1919.] 

1.  Chattel  Mortgages. — Recording. — Computation  of  Time, — Stat- 
ute,—Whi\e  §1350  Burns  1914,  §1280  R.  S.  1881,  prorlding  that  the 
time  in  which  an  act  is  to  be  done  as  provided  in  the  Code  sliall  be 
computed  by  excluding  the  first  day  and  including  the  last,  which 
shall  be  excluded  if  it  falls  on  Sunday,  applies  only  to  proceedings 
in  civil  cases,  yet  the  method  of  computation  of  time  therein 
stated  has  been  established  by  previous  decisions  of  the  appellate 
courts  in  this  state,  and  such  method  is  applicable  in  computing 
the  time  in  which  a  chattel  mortgage  must  be  recorded,   p.  447. 

2.  Acknowledgment. — Sufficiency, — ^A  certitflcate  of  acknowledg- 
ment of  a  chattel  mortgage  is  not  sufficient  to  Justify  the  record 
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of  the  instrument,  where,  in  addition  to  its  bad  form  and  failure 
to  state  the  names  of  the  parties  acknowledging,  and  whether 
they  acknowledged  before  the  officer,  it  fails  to  give  the  state  and 
county  in  which  it  was  acknowledged  or  in  which  the  notary  had 
his  appointment,    p.  450. 

m 

From  Adams  Circuit  Court;  David  E.  Smith, 
Judge. 

Action  by  the  Peters  Hotel  Company  against  Ben- 
jamin Wartell.,  From  a  judgment  for  plaintiff,  the 
defendant  appeals.    Reversed. 

Albert  E.  Thomas  and  Hotvard  L.  Toivnsend,  for 
appellant. 

Charles  M.  Niezer,  Louis  F.  Crosby  and  James  P. 
Murphy,  for  appellee. 

Nichols,  P.  J. — This  was  an  action  by  the  appel- 
lee against  the  appellant  for  trover  and  conversion 
commenced  in  the  Allen  Circuit  Court  and  thereafter 
venued  to  the  Adams  Circuit  Court.  The  appellee 
claims  title  to  an  automobile  by  virtue  of  a  chattel 
mortgage  bearing  date  of  November  12,  1914,  which 
was  not  recorded  until  November  23,  1914,  November 
22  being  Sunday.  The  appellant  claims  title  to  said 
automobile  by  virtue  of  bill  of  sale  without  posses- 
sion, bearing  date  of  October  21, 1914.  Both  the  chat- 
tel mortgage  and  bill  of  sale  were  executed  by  one 
Jacobs,  who  w^as^the  owner  of  said  automobile.  The 
complaint  was  in  two  paragraphs,  the  first  of  which 
was  answered  by  a  general  denial.  There  was  a  de- 
murrer to  the  second  paragraph,  which  was  overruled, 
to  which  ruling  the  appellant  excepted  and  then  filed 
his  answer  in  general  denial  to  the  second  paragraph 
and  a  special  paragraph  of  answer  to  both  para- 
graphs of  complaint.    To  this  special  paragraph  of 
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answer  the  appellee  replied  with  a  general  denial. 
There  were  special  findings  of  fact  by  the  court,  and 
a  conclusion  of  law  and  judgment  against  the  appel- 
lant for  $163*40.  Appellant  excepted  to  the  conclu- 
sion of  law  and  judgment  of  the  court,  and  after 
motion  for  a  new  trial,  which  was  overruled,  to  which 
ruling  the  appellant  excepted,  he  now  prosecutes  this 
appeal. 

The  errors  relied  upon  for  reversal  are :  (1)  Over- 
ruling appellant's  demurrer  to  second  para,graph  of 
complaint;  (2)  error  in  the  conclusion  of  law  upon 
the  special  finding  of  fact. 

The  questions  for  consideration  in  this  opinion 
are:  (1)  Was  the  chattel  mortgage  executed  by  Ja- 
cobs to  the  appellee  on  November  12,  1914,  and  re- 
corded on  November  23,  1914,  recorded  in  time? 
(2)  Was  the  acknowledgment  of  said  chattel  mort- 
gage a  sufficient  compliance  with  §3982  Bums  1914, 
§2947  E.  S.  1881 T  These  questions  are  presented  both 
by  the  appellant's  demurrer  to  the  second  paragraph 
of  complaint  and  the  court's  ruling  thereon,  and  by 
the  court's  conclusion  of  law  on  the  special  findings. 

It  appears  by  the  special  findings  of  fact,  which 
contain  the  substantial  averments  of  the  second  para- 
graph of  complaint,  that  on  November  12,  1914,  one 
Jacobs  was  indebted  to  the  appellee  in  the  sum  of 
$146.97,  and  to  secure  payment  of  ^aid  sum  he  exe- 
cuted to  appellee  a  chattel  mortgage  by  the  terms  of 
which  he  conveyed  the  automobile  involved  to  the 
appellee.  The  chattel  mortgage  is  in  the  usual  form 
of  such  instruments,  and  is  signed  by  said  Jacobs 
and  by  said  appellee.  After  these  signatures  appears 
the  following: 
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**  Sworn  and  subscribed  to  this  12th  day  of 
November  1914. 
*  *  ( Seal )  Jno.  H.  Immely  Notary  Public 

**My  Commission  expires  November  13, 1917.'* 

November  22,  1914,  was  the  first  day  of  the  week, 
commonly  'called  Sunday.  On  November  23, 1914,  at 
eight  o  'clock  a.  m.,  the  appellee  filed  his  chattel  mort- 
gage  with  the  recorder  of  Allen  county  for  record,  and 
the  same  was  accepted  and  recorded  in  volume  34, 
page  208,  of  the  chattel  mortgage  records  of  Allen 
county,  Indiana.  If  said  chattel  mortgage  was  suffi- 
ciently acknowledged,  and  if  it  was  recorded  in  time 
under  the  statute,  the  judgment  of  the  lower  court 
should  be  affirmed ;  but  if  said  chattel  mortgage  was 
not  sufficiently  acknowledged,  or  if  it  was  not  recorded 
in  time  under  the  statute,  then  the  judgment  of  the 
lower  court  should  be  reversed. 

In  miscellaneous  provisions  of  the   Code,   <^1350 

Bums  1914,  §1280  E.  S.  1881,  provides  that:  "The 

time  in  which  an  act  is  to  be  done,  as  herein 

1.  provided,  shall  be  computed  by  excluding  the 
first  day  and  including  the  last.  If  the  last  day 
be  Sunday  it  shall  be  excluded. ' '  The  case  of  Towell 
V.  HoUweg  (1881),  81  Ind.  154,  was  a  case  involving 
the  question  whether  a  chattel  mortgage  had  been  re- 
corded in  time.  In  that  case  the  court,  after  quoting 
the  above  section,  and  in  speaking  of  the  statute  re- 
quiring chattel  mortgages  to  be  recorded  in  ten  days 
after  their  execution,  concludes  that,  in  the  computa- 
tion of  ten  days'  time  in  which  a  chattel  mortgage 
should  be  recorded,  **as  this  rule  has  been  established 
in  all  cases  provided  for  in  the  Code,  it  should  be 
made  uniform  in  all  cases,  except  where  otherwise 
expressly  provided  for    *    *    *."    This  case  is  cited 
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and  quoted  with  approval  in  the  case  of  Matthews, 
etc.,  Live  Stock  Ins.  Co.  v.  Moore  (1915),  58  Ind.  App. 
240,  244,  108  N.  E.  155,  which  case  adopts  the  statu- 
tory method  in  computing  time  of  notice  of  assess- 
ments by  mutual  insurance  companies.  In  the  case 
of  Benson  v.  Adams  (1879),  69  Ind.  353,  3^  Am.  Eep. 
220,  which  involved  the  question  of  computing  the 
time  when  a  bill  of  exchange  is  due,  the  court,  after 
quoting  said  section  which  was  then  §787  R.  S.  1876, 
said:  **This,  we  believe,  is  the  uniform  rule  of  com- 
puting time  on  a  bill  of  exchange.''  In  the  case  of 
VogelY.  State,  ex  rel  (1886),  107  Ind.  374, 378, 8  N.  E. 
164,  166,  referring  to  said  section,  the  court  said: 
*  *  The  above  section  of  the  statute  evidently  has  refer- 
ence to  matters  properly  falling  within  the  code  of 
civil  procedure  and  not  to  matters  in  no  way  con- 
nected therewith,  although  some  of  the  cases  seem  to 
give  it  a  broader  application.  See  Towell  v.  Hollweg, 
81  Ind.  154."  It  is  apparent  that  this  statement  is  a 
correct  construction  of  the  section  involved,  which  at 
that  time  was  §849  of  **An  Act  concerning  proceed- 
ings in  civil  cases,"  Acts  1881  p.  240.  In  the  case  of 
Williams  v.  State  (1854),  5  Ind.  235,  an  execution  was 
dated  March  3, 1843,  and  was  returned  March  4, 1844, 
the  preceding  day  being  Sunday.  It  was  held  that  the 
year  expired  on  March  3, 1844,  but  that  being  Sunday 
the  execution  w^as  returnable  by  the  statute  on  the 
following  Monday.  In  the  case  of  State,  ex  rel.  v. 
Thorn  (1867),  28  Ind.  306,  §787,  supra,  was  held  to 
apply  to  the  filing  of  a  bill  of  exceptions.  In  Catter- 
lin  v.  City  of  Frankfort  (1882),  87  Ind.  45,  said  section 
was  referred  to,  and  was  held  to  apply  to  the  notice 
given  by  the  common  council  of  said  city  of  its  inten- 
tion to  petition  the  board  of  commissioners  for  the 
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annexation  of  certain  territory  adjacent  to  said  city. 
This  case  quotes  with  approval  Towell  v.  Hollweg, 
supra.  In  the  case  of  Backer  v.  Pyne  (1892),  130  Ind. 
288,  30  N.  E.  21,  30  Am.  St.  231,  certain  real  estate 
involved  was  sold  on  June  9, 1888,  and  the  money  was 
paid  to  the  clerk  and  the  right  of  redemption  was  as- 
serted on  June  10,  1889.  It  was  held  that  June  9 
fell  on  Sunday,  and  the  redemption  was  well  made 
on  the  Monday  following,  provided  the  redemption  on 
Sunday  would  have  been  effective.  The  court  said 
that  where  the  last  day  for  redemption  is  Sunday  it 
may  be  made  on  the  next  day,  citing  said  section  as 
authority.  This  case  said:  **Our  decisions  have  ap- 
plied the  rule  to  all  cases  affecting  matters  of  statu- 
tory procedure.  ^ '  The  case  of  Flynn  v.  Taylor  (1896) ,  * 
145  Ind.  533,  41  N.  E.  546,  refers  to  said  section,  and 
applies  it  in  the  computation  of  time  in  which  a  re- 
monstrance may  be  filed  in  the  application  for  a  liquor 
license.  The  case  of  Lee  v.  Shull  (1909),  172  Ind.  309, 
88  N.  E.  521,  makes  the  same  application  of  said  sec- 
tion as  the  case  of  Flynn  v.  Taylor y  supra.  The  case 
of  Ardery  v.  Dunn  (1914)",  181  Ind.  225,  104  N.  E. 
299,  applies  said  section  as  the  rule  in  computing  the 
time  within  which  the  superintendent  and  engineer 
in  charge  of  highway  construction  on  completion  of 
the  same  should  each  file  his  sworn  statement  with 
the  auditor  of  the  county.  It  seems  to  us  that  in  har- 
mony with  the  case  of  Vogel  v.  State,  ex  reL,  supra, 
we  must  hold  that  said  section  can  only  be  applied 
to  proceedings  in  civil  cases,  as  the  title  of  this  act 
clearly  states. 

But  though  some  of  the  foregoing  decisions  are 
based  on  the  statute,  while  others,  though  referring 
to  it,  seem  to  reach  their  conclusions  independently 
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thereof,  they  are  in  harmony  in  approving  as  a 
method  of  computation  of  time  the  statutory  methods 
exemplified  by  said  section,  and  in  harmony  there- 
with, have  decided,  when  the  question  was  involved, 
that  the  time  in  which  an  act  is  to  be  done  shall  be 
computed  by  excluding  the  first  day  and  including  the 
last,  but  if  the  last  day  is  Sunday  it  shall  be  excluded. 
This  line  of  decisions  has  been  maintained  for  so  long 
a  time  as  to  establish  the  aforesaid  method  of  com- 
putation as  the  rule  of  law  of  this  state,  regardless  of 
the  statute.    We  hold  that,  independently  of  the  stat- 
ute, under  the  law  of  this  state,  the  chattel  mortgage, 
had  it  been  entitled  to  record,  was  recorded  in  time. 
But  the  certificate  of  acknowledgment  is  not 
2.     sufficient  to  justify  the  record  of  the  instru- 
ment.   In  addition  to  its  bad  form  and  its  fail- 
ure  to  state  the  names  of  the  parties  acknowledging, 
and  whether  they  acknowledged  before  the  officer,  for 
which  we  criticize  it,  it  fails  to  give  the  state  and 
county  in  which  it  was  acknowledged,  and  the  state 
and  county  in  which  the  notary  had  his  appointment. 
The  case  of  Cooper  v.  Smith  (1889),  75  Mich.  247,  252, 
42  N.  W.  815,  is  directly  in  point.    See,  also,  Guyer  v. 
Union  Trust  Co.  (1914),  55  Ind.  App.  472,  104  N.  E. 
82.    The  instrument  with  such  a  defective  acknowl- 
edgment was  not  entitled  to  record,  and  hence  is  with- 
out force  except  as  between  the  parties. 
~^     The  judgment  is  reversed,  with  instructions  to  the 
trial  court  to  sustain  the  demurrer  to  the  second  para- 
graph of  the  complaint,  and  for  further  proceedings 
in  harmony  with  this  opinion. 
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MiLLETT  V.  Aetna  Trust  and  Savings  Company. 

[No.  9,  66a    Filed  March  4, 1019.    Behearing  denied  June  5, 1919.] 

1.  Trial. — Directing  Verdict.— Failure  to  Object. — Tlie  objection 
that  the  court  erred  in  directing  a  verdict  for  plaintiflT  before  de- 
fendant had  Introduced  all  of  h\s  evidence  and  rested  his  case  was 
waived,  where  defendant,  althougli  excepting  to  the  action  of  the 
court  in  giving  the  instruction,  did  not  inform  the  court  that  he 
had  not  concluded  his  evidence,  or  sought  to  have  the  instruction 
withneld  in  order  that  he  might  complete  his  evidence,  and  took 
no  other  action  to  avoid  the  alleged  error,    p.  453. 

2.  Tbial. — Failure  to  Assert  Rights, — Waiver. — ^Where  a  party  is 
in  court  in  person  or  by  counsel,  and  he  fails  to  assert  his  legal 
right  when  an  opportunity  is  afforded  at  the  proper  time  to  do 
so,  such  right  is  waived,    p.  454. 

3.  Tbial. — Directing  Verdict. — Evidence. — ^Where  there  Is  uncon- 
tradicted evidence  which  clearly  malces  out  a  case  for  plaintiff, 
and  no  evidence  which  tends  to  establish  a  defense,  it  Is  proper 
for  the  court  to  instruct  the  Jury  to  return  a  verdict  in  his  favor, 
p.  454. 

4.  Tbial. — Directing  Verdict. — Evidence. — If  defendant  introduces 
evidence  which,  either  directly  or  by  fair  inference,  tends  to  sus- 
tain any  defense  within  the  issues,  it  is  error  for  the  trial  court  to 
direct  a  verdict  for  plaintiff,    p.  455. 

5.  Bills  and  Notes. — Eoftension  of  Time  of  Payment. — Effect  on 
Previous  Defenses. — ^Where  the  maker  of  a  promissory  note  agrees 
with  the  payee  that,  if  the  latter  will  extend  the  time  of  payment 
for  a  definite  time,  he  will  pay  at  the  expiration  of  such  period, 
and  the  time  is  so  extended,  such  promise  constitutes  a  new  con- 
tract, binding  in  law  and  capable  of  enforcement,  though  the 
maker  may  have  had  a  good  defense  to  the  note  before  the  agree- 
ment to  extend  was  made.    p.  457. 

6.  CJoNTBACTS. — Ratification. — Void  as  Against  Public  PoUcy. — A 
contract  void  as  against  public  policy  is  not  susceptible  of  ratifi- 
cation,   p.  458. 

7.  Contracts. — Contract  Void^  as  Against  Public  Policy. — Waiver 
of  Defence. — Estoppel. — Waiver  of  Illegality. — A  contract,  void  as 
against  public  policy,  as  between  the  parties,  cannot  be  rendered 
valid  by  invoking  the  doctrine  of  estoppel,  nor  can  a  party  thereto 
waive  his  right  to  set  up  the  defense  of  illegalfty  in  an  action 
thereon  by  the  other  party,    p.  458. 

8.  CoNTBACTS. — Voidable  Contract. — Ratlficatiofi. — Execution  of  Re^ 
newal  Notes. — ^Where  a  contract  on  which  a  note  is  based  is  only 
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voidable,  it  may  be  ratified  by  an  execution  of  a  renewal  note  by 
the  maker  with  full  knowledge  of  the  facts,  p.  458. 
9.  Bills  and  Notes. — Defenses. — Action  Not  Prosecuted  hy  Real 
Party  in  Interest, — Pleading. — ^In  an  action  on  a  note,  the  defense 
that  the  suit  is  not  prosecuted  by  the  real  party  in  interest,  to  be 
available,  must  be  pleaded  and  proved,    p.  458. 

From  Marion  Superior  Court  (97,689);  W.  W. 
Thornton,  Judge. 

Action  by  the  Aetna  Trust  and  Savings  Company 
against  Grover  Millett  and  another.  From  a  judg- 
ment for  plaintiff,  the  defendant  named  appeals. 
Affirmed. 

Newherger,  Simon  S  Davis,  for  appellant. 
Eoltzm^n  &  Coleman,  for  appellee. 

Batman,  P.  J. — This  is  an  action  on  a  promissory 
note  brought  by  appellee  against  appellant,  Grover  A. 
Millett,  and  the  Mercantile  Adjustment  Bureau.  The 
complaint  alleges  that  the  note  was  executed  by  said 
appellant  to  the  said  Mercantile  Adjustment  Bureau, 
and  afterwards  transferred  by  it  to  appellee  for  value 
received,  prior  to  the  maturity  thereof.  The  Mer- 
cantile Adjustment  Bureau  did  not  appear  to  the 
action.  Appellant  Grover  A.  Millett  appeared  and 
filed  an  answer  in  two  paragraphs,  the  first  of  which 
is  a  general  denial.  The  second  paragraph  alleges 
that  the  note  in  suit  was  given  in  part  payment  of 
certain  corporation  stock  in  the  said  Mercantile  Ad- 
justment Bureau ;  that  appellant  was  induced  to  pur- 
chase said  stock  through  the  fraudulent  representa- 
tions of  one  Charles  W.  Martin,  who  was  organizing 
and  promoting  said  corporation;  that  such  fact  coYi- 
stituted  a  valid  defense  to  said  note,  and  that  appellee 
had  full  knowledge  of  such  fact  prior  to  its  alleged 
purchase  thereof.    The  cause  was  submitted  to  a  jury 
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for  Irial  on  the  issues  thus  formed.  After  appellee 
had  introduced  its  evidence  and  rested,  and  appellant, 
Millett,  had  introduced  certain  evidence,  the  court 
instructed  the  jury  to  return  a  verdict  in  favor  of 
appellee  against  appellants  for  $450.  The  jury  re- 
turned a  verdict  in  accordance  with  the  court's  in- 

• 

struction,  on  which  judgment  was  rendered.  Appel- 
lant, Millett,  filed  a  motion  for  a  new  trial,  which  was 
overruled.  He  now  prosecutes  this  appeal,  and  has 
assigned  the  action  of  the  court  in  overruling  his  said 
motion  as  the  sole  error  on  which  he  relies  for  re- 
versal. 

Appellant  predicates  error  on  the  action  of  the 

court  in  instructing  the  jury  before  he  had  introduced 

all  his  evidence  and  rested  his  case.    The  rec- 

1.  ord  shows  that  after  appellant  had  introduced 
certain  documentary  evidence,  and  had  exam- 
ined a  numbef  of  witnesses  in  his  defense,  he  called 
one  Zeigler  as  a  witness,  and,  after  asking  him  a  few 
preliminary  questions,  he  was  asked  a  question  to 
which  an  objection  was  sustained.  Whereupon  the 
court,  on  its  own  motion,  gave  the  jury  a  peremptory 
instruction  to  return  a  verdict  in  favor  of  the  plain- 
tiff against  both  defendants  for  the  sum  of  $450.  The 
jury  returned  a  verdict  as  directed,  and  on  which  the 
judgment  from  which  this  appeal  is  taken  was  subse- 
quently rendered.  The  record  shows  that  appellant 
at  the  time  excepted  to  the  action  of  the  court  in  giv- 
ing said  instruction,  but  does  not  disclose  that  he 
informed  the  court  that  he  had  not  concluded  his 
evidence,  or  that  he  had  other  witnesses  that  he  de- 
sired to  examine,  or  that  he  made  any  objection  to  the 
court's  instructing  the  jury  at  such  time,  or  sought  to 
have  the  instruction  withheld  or  withdrawn  in  order 
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that  he  might  conclude  his  evidence,  or  that  he  took 
any  other  step  to  avoid  the  alleged  error.  Appellant 
does  not  claim  that  he  made  any  request  in  the  trial 
court  to  introduce  additional  evidence,  and  there  is 
no  ruling  of  the  court  denying  such  request,  assigned 
as  a  reason  for  a  new  trial.    It  is  a  well-settled 

2.  rule  that  where  a  party  is  in  court  in  person 
or  by  counsel,  and  an  opportunity  is  afforded 

him  at  the  proper  time  to  assert  his  legal  right,  a  fail- 
ure to  do  so  is  a  waiver  of  such  right.  Indianapolis, 
etc.,  Traction  Co.  v.  Brennan  (1910),  174  Ind.  1,  87 
N.  E.  215,  90  N.  E.  65,  68,  91  N.  E.  503,  30  L.  R.  A. 
(N.  S.)  85.  Under  the  facts  and  rule  stated,  appel- 
lant's contention  under  consideration  cannot  be  sus- 
tained. 

Appellant  not  only  contends  that  the  giving  of  the 

peremptory  instruction  before  he  had  rested  his  case 

was  error,,  but  also  contends  that  the  instruc- 

3.  tion  itself,  under  the  evidence,  is  erroneous, 
and  the  giving  thereof  was  reversible  error. 

It  is  well  settled  that  where  there'is  uncontradicted 
evidence  which  clearly  makes  out  a  case  on  behalf  of 
a  plaintiff,  and  no  evidence  which  tends  to  establish 
a  defense,  it  is  entirely  proper  for  the  court  to  in- 
struct the  jury  to  return  a  verdict  in  his  favor ;  and 
that  in  so  doing  the  court  does  not  usurp  the  province 
of  the  jury,  but  simply  discharges  a  duty  in  the  trial 
of  the  cause.  Insurance  Co.,  etc.  v.  Indiana  Reduction 
Co.  (1917),  65  Ind.  App.  330,  117  N.  E.  273,  and  au- 
thorities  there  cited.  In  the  light  of  this  rule,  we  have 
examined  the  evidence  to  ascertain  if  the  court  erred 
in  directing  a  verdict  in  favor  of  appellee.  The  rec- 
ord shows  that  appellee  introduced  the  note  sued  on 
in  evidence,  and  obtained  a  stipulation  that  a  reason- 
able attorney  fee  for  collecting  the  same  was  $37.50. 
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It  then  rested  its  case,  and,  if  appellant  had  intro- 
duced no  evidence,  the  court  would  have  been  justified 
in  directing  a  verdict  in  its  favor.  However, 
4.  evidence  was  introduced  by  appellant  in  an  at- 
tempt to  sustain  his  defense,  and  if  such  evi- 
dence, either  directly  or  by  fair  inference,  tends  to 
sustain  any  defense  on  the  part  of  appellant,  within 
the  issues,  the  giving  of  the  instruction  in  question 
was  error.  Such  evidence  tends  to  establish  the  fol- 
lowing facts :  One  Charles  W.  Martin  was  conducting 
a  business  in  Indianapolis  under  the  name  of  Mercan- 
tile Adjustment  Bureau;  that  while  conducting  such 
business  he  became  indebted  to  appellee  for  about 
$1,800;  that  he  informed  appellee  that  he  would  not 
be  able  to  pay  his  said  indebtedness  as  it  matured, 
and  thereupon  appellee  suggested  to  him  that  he 
incorporate  his  business  and  sell  stock  therein,  and 
thereby  acquire  funds  with  which  he  could  discharge 
his  indebtedness  to  it;  that  said  Martin  acted  on 
said  suggestion,  and  formed  a  corporation  under  the 
same  name  that  he  had  theretofore  conducted  his 
business ;  that  Martin  solicited  appellant  to  buy  some 
of  the  stock  therein,  but  he  declined  for  the  rea- 
son that  he  was  not  in  a  position  to  make  a  cash 
investment,  as  he  stated  to  said  Martin;  that  said 
Martin  then  told  him  that  no  money  was  required 
to  make  such  purchase,  but  that  he  could  give  his 
note  therefor,  and  the  note  would  be  paid  out  of 
the  earnings  of  the  corporation;  that  thereupon  ap- 
pellant bought  five  shares  of  said  stock  and  gave 
his  note  therefor  in  the  sum  of  $500  payable  to  said 
corporation,  but  no  certificate  evidencing  said  stock 
was  actually  issued  and  delivered  to  him ;  that  said 
note  was  by  said  Martin  turned  over  to  appellee,  and 
applied  on  his  individual  indebtedness  thereto;  that 
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appellee  prior  to  the  maturity  of  said  note  in  May, 
1914,  notified  appellant  that  it  held  said  note;  that 
appellant  then  called  on  said  Martin,  who  informed 
him  that  he  need  not  worry  about  the  note,  that  it 
would  be  taken  care  of ;  that  the  corporation  paid  to 
appellee  $125  on  said  note  from  its  earnings  as  a  divi- 
dend on  the  stock  purchased  by  appellant ;  that  there- 
upon appellant,  at  the  request  of  said  Martin,  exe- 
cuted  a  new  note  to  said  corporation  for  $375,  matur- 
ing in  October,  1914,  in  renewal  of  the  balance  due 
appellee  on  said  $500  note,  and  said  new  note  was 
delivered  to  it  for  such  purpose ;  that  on  the  maturity 
of  said  last-named  note  appellee  notified  appellant  of 
that  fact,  and  subsequently  sent  him  another  notice 
that  it  was  past  due;  that  appellant  thgn  called  on 
appellee  and  informed  it  that  the  note  w;as  given  for 
stock  in  the  Mercantile  Adjustment  Bureau,  and  was 
to  be  paid  out  of  its  earnings,  and  that  he  did  not 
propose  to  pay  a  cent  of  it;  that  he  afterwards  told 
said  Martin  that  there  was  to  be  no  cash  considera- 
tion at  all,  and  he  did  not  propose  to  pay  the  note; 
that  afterwards  appellee  agreed  to  take  a  renewal  of 
the  note,  and  the  note  in  suit  was  executed  by  appel- 
lant in  October,  1914,  due  ninety  days  after  date,  for 
that  purpose ;  that  said  note  was  made  payable  to  the 
Mercantile  Adjustment  Bureau,  and  was  delivered  to 
appellee  after  being  indorsed  ''Mercantile  Adjust- 
ment Bureau  per  C.  W.  Martin  Manager.  ^  *  The  rec- 
ord shows  that  the  facts  stated  above,  with  reference 
to  the  execution  of  said  original  note  and  the  subse- 
quent renewals  thereof,  are  established  by  uncontra- 
dicted evidence,  and  it  further  appears,  by  like  evi- 
dence, that  appellant  knew  all  the  facts  which  he  has 
sought  to  establish  as  a  defense  to  the  note  in  suit, 
at  the  time  he  executed  the  same. 
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It  is  well  settled  in  this  state  that  where  the  maker 

of  a  promissory  note  agrees  with  the  payee  that,  if 

the  latter  will  extend  the  time  of  payment  for 

5.  a  definite  time,  he  will  pay  the  same  at  the  ex- 
piration of  said  period,  and  the  time  is  so 
extended,  such  promise  of  the  maker  constitutes  a  new 
contract,  binding  in  law  and  capable  of  enforcement, 
though  the  maker  may  have  had  a  good  defense  to 
such  note  before  the  agreement  to  extend  was  made. 
McCormick,  etc.,  Co.  v.  Yoemaft  (1901),  26  Ind.  App. 
415,  59  N.  E.  1069;  Jaqua  v.  Montgomery  (1870),  33 
Ind.  36,  5  Am.  Eep.  168;  Doherty  v.  Bell  (1876),  55 
Ind.  205;  Long  v.  Johnson  (1896),  15  Ind.  App.  498, 
44  N.  E.  552;  Brown  v.  First  Nat.  Bank,  etc.  (1888), 
115  Ind.  572,  18  N.  E.  56;  Baut  v.  Donly  (1903),  160 
Ind.  670,  67  N.  E.  503;  Merchants  Nat.  Bank  v.  Nees 
(1916),  62  Ind.  App.  290, 110  N.  E.  73, 112  N.  E.  904. 
Other  states  have  recognized  and  given  effect  to  this 
rule.  Franklin  Phosphate  Co.  v.  International  Har- 
vester Co.  (1911),  62  Fla.  185,  57  South.  206,  Ann.  Cas. 
1913C  1247;  Stewart  v.  Simon  (1914),  111  Ark.  358, 
163  S.  W.  1135,  Ann.  Cas.  1916A  825.  An  application 
of  this  rule  to  the  facts  of  this  case  makes  it  clear  that 
no  defense  to  the  note  in  suit  can  be  predicated  on 
the  original  agreement  with  reference  to  the  purchase 
of  the  corporate  stock.  Appellant  has  cited  certain 
cases  in  support  of  his  contention  to  the  contrary, 
among  which  we  note  the  following  from  this  state 
Henry  v.  GillUand  (1885),  103  Ind.  177,  2  N.  E.  360 
Tyler  v.  Anderson  (1886),  106  Ind.  185,  6  N.  E.  600 
Kain  v.  Bare  (1891),  4  Ind.  App.  440,  31  N.  E.  205. 
However,  each  of  these  cases  is  clearly  distinguish- 
able from  the  instant  case.  In  the  first  case  named  it 
does  not  appear  that  the  agreed  extension  was  for  a 
definite  time.    In  the  second  case  named  the  ground  of 
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defense  to  the  original  note  was  unknown  to  the  maker 

at  the  time  he  executed  the  renewal  note.    In  the  last 

case  named  the  contract  on  which  the  original  note 

was  based  was  void  as  against  public  policy. 

6.  It  was  therefore  not  susceptible  of  ratification. 
13  C.  J.  506;  Austin  v.  Davis  (1891),  128  Ind. 
472,  26  N.  E.  890,  12  L.  R.  A.  120,  25  Am.  St. 

7.  456.  Such  a  contract,  as  between  the  parties 
to  it,  cannot  be  rendered  valid  by  invoking  the 
doctrine  of  estoppel;  nor  can  a  party  thereto 

8.  waive  his  right  to  set  up  the  defense  of  illegal- 
ity in  an  action  thereon  by  the  other  party.    13 

C.  J.  506.  In  the  instant  case  the  contract  on  which 
the  original  note  was  based  was  not  void,  but  accord- 
ing to  appellant's  •theory  was  only  voidable.  It  was 
therefore  subject  to  ratification  and  was  in  fact  rati- 
fied as  evidenced  by  the  renewal  notes,  executed  by 
appellant  with  knowledge  of  all  the  facts  which  he 
now  seeks  to  interpose  as  a  defense  in  this  action.  It 
follows  that,  if  it  could  be  said  that  the  representa- 
tions made  to  appellant  by  said  Martin  at  the  time 
the  stock  in  question  was  sold  to  him  were  fraudulent, 
such  fact  would  not  constitute  a  defense  to  the  note 
in  suit,  under  the  circumstances  in  this  case. 

Appellant  contends  that  the  evidence  in  this  case 

tends  to  show  that  the  note  in  suit  was  the  property 

of  the  Mercantile  Adjustment  Bureau,  and  that 

9.  Charles  W.  Martin  used  the  same  in  an  attempt 
to  discharge  his  individual  debt  to  appellee; 

that,  if  such  is  the  fact,  appellee  acquired  no  interest 
in  the  note  under  the  rule  that  an  agent  cannot  use  the 
property  of  his  principal  to  pay  his  own  debt;  that 
such  fact  was  for  the  determination  of  the  jury,  and 
hence  the  court  erred  in  directing  a  verdict  in  favor 
of  appellee.    If  the  fact  suggested  were  established. 
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its  effect  would  be  to  show  that  this  action  is  not  pros- 
ecuted by  the  real  party  in  interest.  It  has  been 
held  repeatedly  that  this  is  an  affirmative  defense, 
which,  to  be  available,  must  be  pleaded  and  proved. 
Stouffer  v.  Stoy  (1910),  46  Ind.  App.  180,  91  N.  E. 
250;  Harrison  v.  State  Bank,  etc.  (1911),  47  Ind.  App. 
568,  94  N.  E.  1020;  State  Exchange  Bank  v.  Paul 
(1915),  58  Ind.  App.  487,  108  N.  E.  532;  Bowser  v. 
Mattler  (1894),  137  Ind.  649,  35  N.  E.  701,  36  N.  E. 
714.  No  such  issue  is  tendered  by  the  pleadings  in 
this  case,  and  hence  appellant's  contention  in  that 
regard  is  not  well  taken. 

Appellant  also  predicates  error  on  the  action  of  the 
court  in  refusing  to  permit  him  to  prove  by  the  wit- 
ness Shearer  that  the  capital  stock  of  the  Mercantile 
Adjustment  Bureau  was  worthless.  As  we  have  here- 
tofore held  that  the  execution  of  the  renewal  notes, 
under  the  undisputed  facts  of  this  case,  precludes  any 
defense  based  on  the  original  agreement  with  refer- 
ence to  the  purchase  of  said  stock  by  appellant,  there 
was  no  error  in  excluding  said  evidence. 

As  the  uncontradicted  evidence  clearly  makes  out 
a  case  in  favor  of  appellee,  and  there  is  no  evidence 
which  tends  to  establish  a  defense  on  behalf  of  appel- 
lant, the  court  did  not  err  in  giving  the  peremptory 
instruction.  No  available  error  appearing  in  the  rec- 
ord, the  judgment  is  affirmed. 


Sheehan  Construction  Company  v.  Kuhn. 

[No.  9,789.     Hied  June  6,  1919.] 

1.    Appeal. — Review, — Harmless    Error, — Sustaining    Demurrer. — . 
In  an  action  to  quiet  title,  error  cannot  be  predicated  on  tlie  action 
of  tlie  trial  court  in  sustaining  a  demurrer  to  a  paragraph  of 
answer  wbere  a  general  denial  bas  been  01^,  since  by  fllOl 
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Bums  1914,  §1055  R.  S.  1881,  all  defenses,  legal  or  equitable,  in 
actions  to  quiet  title,  may  be  made  under  the  general  denial,  so 
that  the  trial  court's  ruling  was  harmless,    p.  461. 

2.  Appeal. — Presenting  Questions  for  Review, — OonclusUms  of 
Law, — Necessity  of  Exceptions. — ^It  was  not  error  for  the  trial 
court  to  overrule  a  motion  to  modify  the  conclusions  of  law,  since 
there  is  no  rule  of  practice  authorizing  such  a  motion,  the  appro- 
priate remedy  being  by  exceptions  to  the  conclusions,    p.  461. 

3.  Ajppeal.— Review. — Ruling  on  Motion  to  Modify  Judgment. — 
Findings. — Failure  to  Challenge. — In  an  action  to  quiet  title,  de- 
fendant's motion  to  modify  the  Judgment  by  decreeing  it  entitled 
to  an  improvement  Hen  on  the  land  in  controversy  was  properly 
overruled,  where  there  was  no  motion  for  a  new  trial,  so  that  the 
findings  of  the  trial  court  must  be  taken  as  full,  true  and  complete, 
and  no  finding  was  made  which  would  have  warranted  the  court 
in  rendering  the  decree  sought  by  defendant    p.  462. 

From  Marion  Superior  Court  (94,929) ;  W.  W. 
Thornton,  Judge. 

Action  by  August  M.  Kuhn  against  the  Sheehan 
Construction  Company,  From  a  judgment  for  plain* 
tiff 9  the  defendant  appeals.    Affirmed. 

Walker  &  Hollett  and  Ralph  E.  Jones,  for  appel- 
lant. 

David  F.  Smith,  Samuel  D.  Miller,  Frank  C.  Dailey 
and  William  H.  Thompson,  for  appellee. 

Enloe,  J. — ^Action  to  quiet  title  to  certain  real 
estate,  brought  by  appellee  against  appellant.  The 
complaint  was  in  twelve  paragraphs,  to  which  appel- 
lant answered  in  two  paragraphs :  (1)  General  dem'al; 
and  (2)  setting  forth  facts  claimed  to  be  sufficient  to 
show  title  in  itself.  Appellant  also  filed  cross-com- 
plaint, wherein  it  asked  to  have  its  title  quieted  as 
against  appellee. 

Appellee   demurred  to  appellant's   second  para- 

•  graph  of  answer,  and  also  filed  answer  in  general 

denial  to  appellant's  cross-complaint.    The  demurrer 

of  appellee  to  said  paragraph  of  answer  was  gus- 

tained. 
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The  cause  was  submitted  to  the  courts  which  upon 
due  request  found  the  facts  specially^  and  stated  its 
conclusions  of  law  thereon,  favorable  to  the  appellee, 
and  judgment  was  rendered  accordingly. 

The  errors  assigned  are:  (1)  Error  in  sustaining 
demurrer  to  appellant 's  second  paragraph  of  answer ; 

(2)  error  in  overruling  appellant's  motion  to  modify 
and  restate  conclusions  of  law  numbered  1,  3  and  4; 

(3)  error  in  overruling  appellant's  motion  to  modify 
judgment;  (4)  error  in  conclusion  of  law  No.  3;  (5) 
error  in  conclusion  of  law  No.  4. 

Since  by  our  statute  (§1101  Burns  1914,  §1055  R.  S. 

1881)  all  defenses,  legal  or  equitable,  in  actions  of 

this  character,  may  be  made  under  the  answer 

1.  of  general  denial,  error  cannot  be  predicated 
on  the  action  of  the  court  in  sustaining  the 

demurrer  to  the  second  paragraph  of  appellant's 
answer,  since  such  action  of  the  court  was  harmless. 
Gibbs  v.  Potter  (1906),  166  Ind.  471,  77  N.  E.  942, 
9  Ann.-  Cas.  481. 

The  second  assigned  error  challenges  the  action 
of  the  court  in  overruling  appellant's  motion  to 
modify  and  restate  the  court's  first,  third  and  fourth 
conclusions  of  law. 

In  case  of  Radahaugh  v.  Silvers  (1893),  135  Ind. 

605,  35  N.  E.  694,  the  court  said:    *' There  was  no 

error  in  overruling  the  motion  to  modify  the 

2.  conclusions  of  law.    We  know  of  no  rule  of 
practice  authorizing  such  a  motion.    *    •     • 

The  appropriate  remedy  is  by  excepting  to  the  con- 
clusions of  law,  and  not  by  a  motion  to  modify. 
Otherwise  the  statute  could  be  practically  nullified, 
which  requires  the  exception  to  such  conclusions  to 
be  taken  at  the  time." 
Appellant  next  complains  of  the  action  of  the  court 
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in  overruling  its  motion  to  modify  the  judgment  there- 
tofore rendered  herein,  by  adjudging  and  de- 

3.  creeing  that  the  appellant,  Sheehan  Construc- 
tion Company,  had  and  held  a  lien  upon  the 
lands  in  question,  to  the  extent  and  value  of  certain 
alleged  improvement  liens,  acquired  by  it  as  holder  of 
the  assessment  roll  adopted  and  approved  by  the 
board  of  public  works  of  the  city  of  Indianapolis  on 
June  24,  1905. 

There  was  no  error  in  this  ruling.  Our  statute 
(§308f  Burns  1914,  Acts  1909  p.  334,  §6)  provides: 
* '  The  lien  for  all  assessments  for  streets,  sewers,  side- 
walks, ditches,  and  other  public  improvements  shall 
cease  and  expire  five  years  from  the  time  the  same 
and  the  several  installments  thereof  are  due  and  pay- 
able, as  shown  by  the  record  creating  and  evidencing 
such  lien. ' ' 

There  was  no  motion  for  a  new  trial,  and  therefore, 
for  the  purposes  of  this  case,  the  findings  of  the  trial 
court  must  be  taken  as  full,  true,  and  complete,  and 
there  is  no  finding  w^liich  would  have  warranted  the 
court,  under  the  provisions  of  the  above  statute,  in 
rendering  such  a  decree  as  the  one  requested  by  ap- 
pellant. 

The  record  in  this  case  discloses  that  the  appellant 
did  not  except  to  the  court's  fourth  conclusion  of 
law — ^that  the  appellee,  August  M.  Kuhn,  was  entitled 
to  a  decree  of  the  court  quieting  his  title  as  against 
all  the  defendants  to  his  complaint,  including  Shee- 
han Construction  Company,  to  certain  lots  therein 
set  forth  and  described. 

None  of  the  assigned  errors  are  well  taken,  and  the 
decree  of  the  Marion  Superior  Court  is  therefore 
affirmed. 

Decree  affirmed. 
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Washbubn-Crosby  Company  v.  Cook. 

[No.  9,621.     Filed  October  15,  1918.     Rehearing  denied  December 
19,  1918.    Transfer  denied  June  6,  1919.] 

1.  Trial. — Verdict. — Answers  to  Interrogatories. — ^The  answers  to 
special  interrogatories  must  be  in  irreconcilable  conflict  with  the 
general  verdict  to  authorize  a  Judgment  thereon,    p.  467. 

2.  Trial. — Verdict. — Effect. — A  general  verdict  for  plaintiff  finds 
in  his  favor  every  issuable  fact  essential  to  his  recovery,    p.  467. 

X  Appeal. —  Revieif^. —  Verdict. —  Ansicers  to  Interrogatories. — 
ftcope  of  RevietD. — In  passing  upon  a  motion  for  Judgment  on  the 
Jury*s  answers  to  Interrogatories,  notwithstanding  the  general 
verdict,  the  court  on  appeal  can  consider  only  the  general  ver- 
dict, the  answers  to  the  interrogatories  and  the  Issues  presented 
by  the  pleadings,    p.  467. 

4.  Trial. — Verdict. — Answers  to  Interrogatories. — ^To  sustain  the 
general  verdict  as  against  the  Jury's  answers  to  special  inter- 
rogatories, courts  consider  all  the  material  facta  provable  under 
the  issues,    p.  407. 

5.  Master  and   Servant. — Independ/ent    Contractor. — Answers   to 
^  Interrogatories, — Effect. — ^In  an  action  for  injuries  sustained  by 

one  who,  while  traveling  upon  a  public  street,  was  kicked  by 
a  horse  used  in  defendant's  business,  but  owned  by  a  third  person, 
the  Jury's  answers  to  certain  Interrogatories  held  not  to  show 
conclusively  that  the  owner  was  an  independent  contractor,  when 
the  answers  to  such  interrogatories  were  considered  in  connec- 
tion with  further  answers,    p.  407. 

".  Negligence. — Injuries  to  Pedestrians. — Verdict. — Answers  to  In- 
terrogatories.— ^In  an  action  for  injuries  sustained  by  a  pedestrian- 
when  kicked  by  a  horse  used  by  defendant  in  his  business,  but 
owned  by  a  third  per.son,  answers  to  interrogatories  held  not  in 
i-.-reconeilable  conflict  with  general  verdict  for  plaintiff,    p.  408. 

7.  Nbgligencb. — Independent  Contractor. — Liability. — \Miere  one 
lots  a  contract  to  another  to  do  a  particular  work,  and  retains 
no  control  over  the  details,  means  or  plans  by  which  the  contract 
is  to  be  executed,  but  looks  only  to  the  ultimate  results  to  be 
obtained  according  to  the  standard  agreed  upon,  he  is  not  re- 
sponsible for  the  negligence  of  the  contractor  or  those  who  per- 
form the  work  provided  for  in  the  contract,    p.  468. 

S.  Master  and  Servant. — Independent  Contractor. — Personal  In- 
rmcs. — lAahility. — EiHdfcnce. — In  an  action  for  personal  injuries, 
where  plaintiff  alleged  that  he  was  kicked  by  a  horse  used  in  de- 
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fendant's  business,  and,  though  known  by  defendant  to  be  vie- 
iouB  and  dangerous,  the  horse  was  negligently  left  in  a  street  to 
be  fed,  with  no  one  to  control  or  manage  him,  evidence  showing 
defendant's  participation  In  the  keeping,  use  and  control  of  the 
horse,  though  owned  by  another,  and  that  defendant  knew  of 
the  vicious  nature  of  the  animal  and  of  the  custom  of  feeding 
it  in  the  street  where  plaintiff  was  injured,  was  sufficient  to  sus- 
tain a  general  verdict  for  plaintiff,  it  not  being  essential  to  a 
recovery  to  show  that  defendant  had  exclusive  control  of  the 
horse,  p.  469. 
9.  Affbal. — Briefs, — Waiver  of  Error. — ^Where  defendant,  although 
assigning  excessive  damages  as  a  ground  for  new  trial,  fails  to 
state  any  proposition  or  point  on  that  subject  under  the  points 
and  authorities  in  its  brief,  the  question  is  waived,    p.  470. 

From  Marion  Circuit  Court  (25,048) ;  Louis  B. 
Ewbank,  Judge. 

Action  by  Ray  H,  Cook,  by  his  next  friend,  Anna 
B,  Cook,  against  the  Washburn-Crosby  Company^ 
From  a  judgment  for  plaintiff,  the  defendant  appeals. 
Affirmed. 

Elias  D.  Salshurj/,  Charles  J.  Schuh,  Charles  TT. 
Miller  and  Frank  8.  Rohtf,  for  appellant. 
Guy  R.  Estabrook,  for  appellee. 

Felt,  P.  J. — This  is  ail  action 'by  Bay  H.  Cook,  a 
minor,  by  his  next  friend,  Anna  B.  Cook,  against 
appellant,  to  recover  damages  for  personal  injuries. 

The  complaint  in  one  paragraph  was  answered  by  a 
general  denial.  A  trial  by  jury  resulted  in  a  verdict 
for  appellee  in  the  sum  of  $2,400.  Judgment  was  ren- 
dered on  the  verdict,  from  which  appellant  appealed, 
and  has  assigned  as  error  that  the  court  erred  in 
overruling  its  motion  for  judgment  on  the  answers 
of  the  jury  to  the  interrogatories,  and  in  overruling 
its  motion  for  a  new  trial. 

The  complaint  charges  in  substance  that  appellant 
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is  a  foreign  corporation  doing  business  in  the  city  of 
Indianapolis ;  that  as  a  part  of  its  business  in  said  city 
it  kept  and  used  certain  horses  in  delivering  flour, 
meal  and  bran  to  its  customers,  and  at  and  prior  to 
the  time  of  appellee  *s  injury  was  such  keeper  of  a 
certain  horse,  which  was  vicious  and  dangerous  and 
would  kick  and  injure  persons,  all  of  which  was  well 
known  to  the  defendant;  that  on  November  2,  1914, 
in  said  city,  the  defendant  did  then  and  there  care- 
lessly, negligently  and  unlawfully  cause,  allow  and 
permit  said  vicious  and  dangerous  animal  to  run  at 
large  on  certain  streets  of  said  city,  in  violation  of  the 
laws  and  ordinances  of  said  city,  and  negligently  fed 
said  horse  in  a  trough  in  and  upon  the  crossing  of 
Davidson  and  Cross  streets  in  said  city,  and  negli- 
gently failed  to  have  any  one  in  charge  of  him  to  con- 
trol and  manage  him ;  that  appellee  was  on  said  day 
lawfully  on  said  street,  and  was  kicked  by  said  vicious 
horse  and  permanently  and  severely  injured. 

The  answers  to  interrogatories  show  in  substance 
that  appellant  and  one  J.  C.  Smith  on  April  23, 1914, 
entered  into  a  contract  which  provides  in  substance 
that  said  Smith  shall  furnish  appellant  two  teams, 
drivers,  and  all  equipment  exclusive  of  wagons,  which 
were  to  be  furnished  by  appellant,  to  handle  and  de- 
liver flour  for  appellant  at  a  stipulated  weekly  com- 
pensation. Smith  was  to  be  responsible  for  all  flour 
handled  by  his  teamsters,  and  to  collect  for  the  same, 
and  remit  daily  in  full  all  money  so  collected  and  make 
a  daily  report  of  all  deliveries.  He  was  to  provide 
'*first-<5lass  teams  heavy  enough  to  at  all  times  handle 
the  business'*  of  appellant,  and  drivers  acceptable  to 
Washburn-Crosby  Company.  The  contract  further 
provides  that : 

VOL.  70—30 
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**The  party  of  the  second  part  shall  act  as 
agent  for  the  party  of  the  first  part  in  all  such 
services  as  outlined  and  in  all  collections  and 
receipt  of  money  therefor  and  all  payments  thus 
received  by  the  party  of  the  second  part  for  flour 
thus  handled.     *     •     *    This  contract  to  be  in 
force  for  one  year  from  date,  but  can  be  set  aside 
by  either  party  on  notice  being  given  the  other 
party  in  writing  or  in  the  event  of  nonfulfillment 
of  the  terms  of  the  contract  or  unsatisfactory 
service. ' ' 
The  answers  further  show  that  appellee  was  in- 
jured on  November  2, 1914,  by  being  kicked  by  one  of 
the  horses  owned  by  J.  C.  Smith  and  used  in  hauling 
flour  for  appellant;  that  said  Smith  was  not  at  the 
time  of  such  injury  working  under  the  terms  of  the 
aforesaid  contract;  that  two  teams  owned  by  Smith 
and  so  used  were  at  the  time  eating  from  boxes,  in 
which  feed  had  been  placed  by  appellant's  warehouse- 
man, north  of  appellant's  warehouse;  that  the  horse 
which  kicked  appellee  was  vicious,  and  appellant  had 
knowledge  of  the  fact  that  it  was  vicious  and  a 
kicker  some  time  before  appellee  was  injured,  and 
received  notice  of  that  fact  from  said  J.  C.  Smith, 
appellants '  local  agent ;  that  J.  C.  Smith  at  the  time 
of  the  injury  owned  the  two  teams  in  use  by  his  team- 
sters and  one  of  the  wagons,  and  had  control  of  the 
teams;  that  appellee  when  injured  was  **in   Cross 
street. ' ' 

Appellant  contends  that  the  answers  to  the  inter- 
rogatories are  in  irreconcilable  conflict  with  the  gen- 
eral verdict,  and  show  conclusively  that  the  horse 
which  injured  appellant  was  not  owned,  kept,  or  con- 
trolled by  appellant,  but  was  kept,  used,  owned  and 
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exclusively  controlled  by  J.  C.  Smith,  an  independent 
contractor. 

The  answers  to  the  interrogatories  must  be  in  irrec- 
oncilable conlHict  with  the  general  verdict  to  authorize 

judgment  thereon.    The  general  verdict  finds  in 
1-4.   appellee  ^s  favor  every  issuable  fact  essential 

to  his  recovery.  In  passing  upon  the  question 
presented,  we  consider  only  the  general  verdict,  the 
answers  to  the  interrogatories  and  the  issues  pre- 
sented by  the  pleadings.  To  sustain  the  general  ver- 
dict, courts  consider  all  the  material  facts  provable 
under  the  issues. 

The  answers  which  show  that  Smith  and  appellant 
entered  into  a  contract,  and  that  Smith  owned  and 

controlled  the  teams  at  the  time  appellee  was 
5.     kicked  by  one  of  the  horses,  do  not  conclusively 

settle. the  proposition  that  Smith  was  an  inde- 
pendent contractor  and  that  appellant  had  no  control 
over  him  or  his  horses,  and  was  interested  only  in  the 
ultimate  results  to  be  obtained  by  the  contract  with 
Smith. 

Other  answers,  and  the  facts  provable  under  the 
issues,  show  that  appellant  had  or  assumed  control 
or  management  of  the  horses  in  whole  or  in  part ;  that 
Smith  was  subject  to  the  orders  of  appellant  in  mat- 
ters pertaining  to  the  details  of  the  work  he  was  to  do 
under  the  contract;  that  the  parties  had  abandoned 
the  contract  and  were  not  operating  under  it,  and  that 
appellant  with  knowledge  of  the  vicious  nature  of  the 
horse  participated  in  feeding  him  in  or  nearby  the 
public  street,  and  thereby  exposed  appellee  and  others 
to  the  danger  of  being  injured  while  rightfully  upon 
such  street. 

The  answers  do  show  that  appellants'  warehouse- 
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man  fed  the  horse  on  the  day  of  appellee's  injury, 
and  that  appellant  had  prior  knowledge  of  the  vicious 
and  dangerous  tendencies  of  the  horse  which  injured 
appellee ;  also  that  Smith  was  the  local  agent  of  appel- 
lant in  the  transaction  of  the  business  in  connection 
with  which  the  teams  were  used^  and  that  he  was  not 
operating  under  the  contract  when  appellee  was  in- 
jured. The  answers  also  show  that  appellee  was 
actually  upon  a  public  street,  where  he  had  a  right 
to  be,  when  injured. 

Some  of  the  answers  may  tend  to  nullify  others, 

but  considering  all  the  facts  found  by  the  answers  to 

interrogatories  and  those  provable  under  the 

6.  issues,  the  answers  to  interrogatories  are  not 
in  irreconcilable  conflict  with  the  general  ver- 
dict, which  finds  that  appellee  knew  of  the  vicious 
and  dangerous  propensities  of  the  horse  -which  kicked 
appellee,  and  also  kept  and  controlled  him  at  the  time 
of  the  injury. 

As  presented  here,  we  cannot  hold  the  answers  to 
interrogatories  conclusively  show  that  Smith  was  an 
independent»contractor,  or  that  appellant  did  not  have 
and  exercise  control  over  the  details  of  the  execution 
of  the  contract  relied  upon,  or  that  it  did  not  have, 
or  assume,  control,  in  whole  or  in  part,  over  the  teams 
that  were  hauling  for  it,  or  that  it  was  not  respon- 
sible for  placing  or  leaving  the  vicious  horse  in  or 
near  the  street  where  appellee  was  injured. 

The  general  proposition  is  well  established  that  one 

who  lets  to  another  a  contract  for  certain  work  to  be 

done,  and  retains  no  control  over  the  details, 

7.  means,  or  plans  by  which  such  contract  is  to  be 
executed,  and  looks  only  to  the  ultimate  results 

to  be  thereby  obtained,  according  to  the  standard 


MAY  TERM,  1019.  4GD 


Wasbburn-Crosby  Co.  v.  Cook — 70  Ind.  App.  403. 

agreed  upon,  is  not  responsible  for  the  negligence  of 
such  contractor  or  of  those  who  perform  the  work  pro- 
vided for  in  such  contract.  But  such  proposition  is 
not  available  here  to  overthrow  the  general  verdict 
for  the  reasons  above'  indicated.  Falender  v.  Black- 
well  (1906),  39  Ind.  App.  121, 127,  79  N.  B.  393;  Ma- 
Won  Shoe  Co.  V.  Eppley  (1914),  181  Ind.  219,  222, 
104  N.  E.  65,  Ann.  Cas.  1916D  220;  PresW-Lite  v. 
Skeel  (1914),  182  Ind.  593,  597,  106  N.  E.  365,  Ann. 
Cas.  1917A  474;  Indiana  Iron  Co.  v.  Cray  (1898),  19 
Ind.  App.  565,  577,  48  N.  E.  803 ;  Lawlor  v.  French 
(1895),  14  Misc.  Rep.  497,  35  N.  Y.  Supp.  1077;  Lettis 
v.  Horning  (1893),  67  Hun  627,  22  N.  Y.  Supp.  565; 
Grant  v.  Bicker  (1883),  74  Maine  487;  Burns  v.  Michi- 
gan Paint  Co.  (1908),  152  Mich.  613,  116  N.  W.  182, 
16  L.  E.  A.  (N.  S.)  816;  Foster  v.  Wadsworth-How- 
land  Co.  (1897),  168  111.  514,  48  N.  E.  163. 

Under  the  motion  for  a  new  trial,  appellant  presents 
the  question  of  the  sufficiency  of  the  evidence  to  sus- 
tain the  verdict. 

It  is  contended  that  there  is  a  total  absence  of  evi- 
dence tending  to  sustain  the  allegation  that  appellant 
kept,  or  in  any  way  controlled,  the  horse  that  injured 
appellee. 

Notwithstanding  the  provisions  of  the  contract 
relied  upon  by  appellant,  there  is  evidence  tending  to 
sustain  the  allegations  that  appellant  kept  and  con- 
trolled such  horse. 

It  is  not  essential  to  a  recovery  that  the  evidence 

show  that  appellant  alone  kept  the  horse  at  the  time 

in  controversy,  or  that  he  had  exclusive  con- 

8.     trol  of  him.    There  is  evidence  tending  to  show 

appellant's  participation  in  the  keeping,  use 

and  control  of  the  horse  and  prior  knowledge  of  his 
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vicious  nature  and  kicking  propensities ;  also  knowl- 
edge of  the  f  act,  or  participation  in  the  act,  of  placing 
him  at  the  noon  hour  in  or  near  the  public  street 
upon  which  appeUee  was  injured. 

On  appeal  such  showing  is  sufficient  to  sustain  the 
verdict  under  the  allegations  of  the  complaint. .  Gor- 
don V.  Kaufman  (1909),  44  Ind.  App.  603, 606, 89  N.  E. 
898;  Indianapolis  Abattoir  Co.  v.  Bailey  (1913),  54 
Ind.  App.  370,  375,  102  N.  E.  970;  Lettis  v.  Horning, 
supra;  Grant  v.  Richer,  supra;  Klenberg  v.  RusseU 
(1890),  125  Ind.  531,  533,  25  N.  E.  596;  Graham  v. 
Payne  (1890),  122  InA  403, 405, 408, 24  N.  E.  216. 

It  is  also  contended  that  the  court  erred  in  giving  to 
the  jury  instruction  No.  26  on  the  measure  of  dam- 
ages. 

Appellee,  as  a  minor,  brought  suit  by  his  next 

friend.    The  instruction  complained  of  authorized  the 

jury,  in  case  they  found  for  the  plaintiff,  in  assessing 

his  damages  to  consider  *'any  impairment  of 

9.  his  ability  to  work  and  earn  money,  if  any  is 
shown. '*  It  is  urged  that  the  instruction  thus 
authorized  the  jury  to  assess  damages  for  loss  of 
appellee's  ability  to  earn  money  during  the  period 
of  his  minority  from  the  age  of  twelve  years  until 
he  becomes  twenty-one  years  of  age ;  that  the  evidence 
also  shows  that  his  parents  are  living. 

Appellee  contends  that  no  reversible  error  is  shown, 
though  there  be  an  error  in  the  wording  of  the  instruc- 
tion, and  in  support  of  this  contention  relies  on  the 
decisions  which  hold  that  the  instructions  should  be 
considered  in  their  entirety  and  that  an  error  affect- 
ing the  question  of  damages  is  not  available  unless 
the  amount  of  the  verdict  has  been  duly  challenged 
in  the  motion  for  a  new  trial  and  in  appellant's  briefs. 
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The  motion  in  this  case  does  assign  as  one  of  the 
causes  for  a  new  trial  that  the  damages  assessed  by 
the  jury  are  excessive,  but  no  point  is  made  or  pre- 
sented in  the  briefs  in  relation  thereto. 

Appellant  in  its  briefs,  under  **  Points  and  Authori- 
ties,^' states  that  the  court  erred  in  overruling  its 
motion  for  a  new  trial,  on  the  thirty-second  assign- 
ment of  such  motion  relating  to  instruction  No.  26 
given  the  jury  on  the  court 's  own  motion. 

The  allegation  of  the  complaint  that  appellee  is  a 
minor  is  pointed  out  and  it  is  stated  that  any  reduc- 
tion of  appellee  ^s  power  to  earn  money  during  his 
minority  did  not  entitle  him  to  recover  damages  there- 
for, and  for  the  reason  that  his  wages  during  such 
period  belong  to  his  parents,  unless  he  has  been  eman- 
cipated, which  is  not  shown  in  this  case. 

By  the  decisions  of  both  courts  of  last  resort  in  this 
state  it  has  been  held  that  failure  to  assign  as  cause 
for  a  new  trial  that  the  damages  assessed  are  exces- 
sive waives  any  question  on  appeal  relating  to  the 
amount  of  damages,  and  likewise  that  failure  to  duly 
and  definitely  present  the  question  of  excessive  dam- 
ages in  the  briefs  of  the  complaining  party,  though 
assigned  as  a  cause  for  a  new  trial,  amounts  to  a 
waiver  of  such  question. 

It  follows  that,  by  failing  to  state  any  point  or 
proposition  under  the  motion  for  a  new  trial  on  the 
subject  of  excessive  damages,  appellant  has  waived 
any  question  relating  thereto  that  might  have  been 
presented  under  such  motion.  Carter  v.  Caldwell 
(1915),  183  Ind.  434,  437,  109  N.  E.  355;  Sovereign 
Camp,  etc.  v.  Latham  (1915).  59  Ind.  App.  290,  307, 
107  N.  E.  749;  City  of  Terre  Haute  y.  Lauda  (1915), 
58  Ind.  App.  480,  485, 108  N.  E.  392 ;  Chicago,  etc.,  R. 
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Co.  V.  Brotm  (1917),  66  IncL  App.  126, 115  N.  E.  368, 
372;  Pittsburgh,  etc.,  R.  Co.  v.  Macif  (1915),  59  Ind. 
App.  125,  140,  107  N.  E.  486;  Peabody-Alwert  Coal 
Co.  V.  TandeU  (1913),  179  Ind.  222,  229, 100  N.  E.  758. 

Furthermore,  npon  the  whole  record,  the  case  seems 
to  have  been  fairly  tried  on  its  merits.  No  interven- 
ing error  has  been  pointed  out  which  deprived  appel- 
lant of  any  substantial  right,  or  which  probably  influ- 
enced the  jury  in  arriving  at  its  verdict. 

Considering  the  undisputed  evidence,  the  serious 
injury,  the  permanent  harmful  results,  and  the 
amount  of  the  verdict,  it  is  not  at  all  probable  that 
the  result  of  a  new  trial  would  be  substantially  dif- 
ferent or  more  favorable  to  appellant  than  the  one  out 
of  which  this  appeal  arose.  §§407,  700  Burns  1914, 
§§398,  658  R.  S.  1881 ;  Inland  Steel  Co.  v.  Ilko  (1914), 
181  Ind.  72,  80, 103  N.  E.  7 ;  First  Nat.  Bank  v.  Bans- 
ford  (1914),  55  Ind.  App.  663, 668, 104  N.  E.  604. 

Judgment  affirmed. 


Reserve  Loan  Life  Insurance  Company  v.  Sumneb. 

[No.  9,905.    Filed  June  6, 1919.] 

1.  Pleading. — Motion  to  Strike  Out. — Office  of. — If  a  pleading  le 
a  proper  one  to  be  filed  and  Is  timely  filed,  a  motion  to  strike  ont 
should  not  be  sustained,  and.  If  such  pleading  Is  Insufficient,  It 
sbould  be  demurred  to,  so  that  the  pleader  may  have  an  oppor- 
timlty  to  correct  the  fault  thereof,    p.  477. 

2.  Insxtrance. — Life  Iiisurance. — Surrender  of  Policy. — Oon%ent  of 
Beneficiary. — ^Under  a  life  policy  providing  that  Insured  would  be 
paid  the  cash  surrender  value  of  the  policy,  under  certain  condi- 
tions, on  a  full  and  valid  surrender  of  the  policy  being  made  by 
insured,  the  beneficiary  named  in  the  policy  is  a  necessary  party 
to  such  surrender,    p.  479. 
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3.  Insurance.— Li/c  Insurance.— Action  for  Cash  Surrender  Value. 

Breach  of  Policy  Conditions.— FMure  to  Surrender  Policy. — 

Statutes.— In  view  of  !4622a,  d.  10,  Burns  1914,  Acts  1009  p.  251, 
providing  for  extended  insurance  upon  default  in  premium  pay- 
ment after  three  years,  or  payment  of  cash  surrender  value  upon 
surrender  of  the  policy  by  Insured  at  the  company's  home  office, 
and  a  clause  in  the  policy  stipulating  for  payment  of  cash  value 
upon  default  and  "a  full  and  vaUd  surrender"  of  the  policy,  a  let- 
ter by  insured  to  the  insurer  notifying  it  that  he  elected  to  pay 
no  further  premiums,  and  desired  payment  of  the  cash  surrender 
value  due  on  the  policy,  without  actually  surrendering  the  policy, 
was  insufficient    p.  480. 

4.  Appeal.— Briefs.— Waiver  of  Error.— Where  appellant  failed  to 
mention,  under  the  points  and  authorities  in  its  brief,  any  of  the 
instructions  tendered  by  it  and  refused,  error,  if  any,  in  such 
refusal  is  waived,    p.  480. 

5.  Insurance.— Li/e  Insurance.— Action  for  Cash  Surrender  Value 
of  Policy. — Instructions. — In  an  action  against  an  insurance  com- 
pany for  the  cash  surrender  value  of  a  life  insurance  policy  which 
required  a  "surrender  of  the  policy  and  all  claims  hereunder"  as 
a  condition  precedent  to  insured's  obtaining  such  cash  surrender 
value,  an  instruction  that  before  insured  was  entitled  to  the  sur- 
render value  of  the  policy,  he  must  have  made  such  a  complete 
and  definite  surrender  of  the  policy  as  that  he  had  no  further 
interest  or  claims  against  the  defendant  by  reason  of  the  policy, 
was  erroneous,  since  it  did  not  measure  the  rights  of  insured  by 
the  terms  of  the  contract,    p.  481. 

C.  Insurance.— -Lf'/e  Insurance.— Action  for  Cash  Surrender  Value 
of  Policy.— Instructions.— In  an  action  by  insured  against  an  in- 
surance company  to  recover  the  cash  surrender  value  of  a  life 
insurance  policy  which  required  a  full  and  valid  surrender  of  the 
policy  and  all  claims  thereunder  as  a  condition  precedent  to  in- 
sured's obtaining  such  cash  surrender  value,  an  instruction  that, 
if  insured  offered  to  surrender  the  policy  and  such  offer  was  sub- 
ject to  a  suggestion  of  defendant  as  to  what  to  do  with  the  policy, 
and  insured  was  not  so  advised,  the  Insurer  would  be  ftable,  was 
erroneous  as  not  limiting  the  rights  of  insured  to  those  acquired 
tmder  the  iwlicy.    p.  481. 

7.  Insurance.— Ll/e  Insurance.— Action  for  Cash  Surrender  Value 
of  Policy.— Policy  Conditions. — Compliance.— Written  Request.— 
Where  a  life  insurance  policy  provided  for  the  payment  of  the 
cash  surrender  value  of  the  policy  upon  receipt  of  a  written  re- 
quest from  insured,  an  instruction  that  the  deposit  in  the  mall  of 
a  letter  properly  stamped  and  addressed  and  containing  such  re- 
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quest,  was  sufficient,  was  erroneous  as  altering  the  rights  given 
insured  under  the  contract,  p.  482. 
8.  EvmBNCE. — AdmisaibilUy, — Contents  of  Letter, — Oral  Testimony 
After  Notice  to  Produce, — ^It  was  not  error  for  the  trial  court  to 
permit  plaintiff  to  testify  as  to  the  contents  of  a  letter  alleged  to 
have  been  written  by  him  to  defendant,  where  the  record  shows 
that  timely  notice  had  been  served  on  defendant  to  produce  the 
same.    p.  483. 

From  Pike  Circuit  Court ;  John  L.  Bretz,  Judge. 

Action  by  Millard  Filmore  Sumner  against  the 
Reserve  Loan  Life  Insurance  Company.  From  a 
judgment  for  plaintiff,  the  defendant  appeals.  Re- 
versed. 

Guilford  A.  Deitch,  Frank  G.  West  and  D.  D.  Corn, 
for  appellant. 

Ely  (B  Ely,  J.  L.  Sumner  and  Frank  Ely,  for  appel- 
lee. 

Enlob,  J. — ^This  was  an  actioa  by  appellee  against 
appellant  to  recover  the  alleged  cash  surrender  value 
of  a  policy  of  life  insurance,  issued  by  appellant  com- 
pany, upon  the  life  of  the  appellee,  and  payable  in 
case  of  the  death  of  the  insured  while  said  policy  was 
in  force,  to  Amanda  Sumner,  wife  of  the  insured. 

The  complaint  was  in  one  paragraph,  the  material 
averments  of  which  were  in  substance  as  follows: 
That,  July  8, 1911,  the  appellee  entered  into  a  contract 
of  insurance  with  the  appellant,  by  the  terms  whereof 
the  appellant  promised  to  pay  to  Amanda  Sumner, 
wife  of  appellee,  the  sum  of  $5,000  in  case  of  the 
death  of  appellee;  that  said  contract  and  policy  of 
insurance  provided,  among  other  things: 

"That  at  any  time  after  two  annual  premiums 
have  been  paid  hereon,  and  within  one  month 
from  date  of  default  in  payment  of  any  premium, 
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the  company  will,  within  ninety  days  after  re- 
ceipt of  written  request  by  the  insured,  with  a  full 
and  valid  surrender  of  this  policy  and  all  claims 
hereunder,  pay  a  cash  surrender  value  as  indi- 
cated in  the  table  of  guaranteed  value  (plus  the 
value  of  the  reserve,  of  any  dividend  addition), 
opposite  the  number  of  years  for  which  annual 
premiums  have  been  paid. '  * 

That  appellee  agreed  to  pay  appellant  for  said  con- 
tract and  policy  of  insurance  the  sum  of  $266.45  a 
year  for  each  and  every  year  said  policy  was  in  force, 
unless  appellee  elected  to  avail  himself  of  said  cash 
surrender  value  at  any  premium  paying  time;  that 
appellee  paid  appellant  the  annual  premium  due  on 
said  policy  for  the  years  1911, 1912  and  1913 ;  that  on 
July  8,  1914,  said  contract  of  insurance  and  policy 
had  a  cash  surrender  value  of  $255,  as  shown  by  the 
table  of  guaranteed  values  in  said  contract  and  policy 
of  insurance;  that  within  less  than  one  month  from 
and  after  July  8,  1914,  appellee  elected  to  cease  pay- 
ing further  premiums  on  said  policy,  and  elected  to 
avail  himself  of  the  cash  surrender  value  due  to  him, 
on  and  by  virtue  of  the  terms  of  said  policy,  on  said 
date,  to  wit,  said  sum  of  $255;  ^Hhat  within  less  than 
one  month  from  said  8th  day  of  July,  1914,  the  plain- 
tiff, in  writing,  notified  defendant  that  he  had  elected 
to  pay  no  further  premiums  on  said  policy;  that  he 
wished  and  desired  them  to  pay  to  him  the  cash  sur- 
render value  then  due  on  the  policy,  to  wit,  said 
$255.00,  and  that  he  did  not  wish  to  carry  said  policy 
any  longer;  for  said  defendant  to  send  to  him  said 
cash  surrender  value  thereon,  and  to  notify  him,  the 
plaintiff,  what  to  do  with  said  policy,  and  for  defend- 
ant to  consider  said  policy  canceled'*;  that  appel- 
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lant  has  refused  to  pay,  etc.^  and  that  there  has  been 
an  unreasonable  delay^  etc. 

To  this  complaint  appellant  unsuccessfully  de- 
murred.   It  then  filed  its  answer  in  five  paragraphs : 

(1)  General  denial;  (2)  payment;  (3)  that  the  pro- 
vision of  the  policy  stipulating  the  manner  in  which 
the  cash  surrender  value  thereof  might  1^ave  been  ob- 
tained had  not  been  complied  with^  and  that  said 
policy  had  been  continued  in  force  as  ** extended'*  in- 
surance,  as  required  by  statute  (Acts  1909  p.  251) ; 
(4)  the  failure  of  appellee  to  comply  with  provision 
of  policy  relating  to  obtaining  cash  surrender  value 
thereof  and  matter  of  estoppel;  (5)  averring  that, 
although  appellee  did  write  a  letter  to  appellant 
within  thirty  days  after  default  in  reference  to  the 
cash  surrender  value  of  said  policy,  he  did  not  sur- 
render said  policy  as  required  by  law  and  by  the  terms 
of  said  policy,  but  abandoned  said  alleged  election, 
and  received  from  appellant  full  consideration  for 
said  policy  in  the  form  of  extended  insurance. 

Upon  motion  of  appellee,  appellant's  third,  fourth 
and  fifth  paragraphs  of  answer  were  stricken  from 
the  files,  and  reply  in  general  denial  by  appellee  to 
the  second  paragraph  of  answer  closed  the  issues. 
Upon  the  issues  thus  formed  the  cause  was  submit- 
ted to  a  jury  for  trial,  which  returned  a  verdict  for 
appellee  in  the  sum  of  $279.86. 

The  errors  assigned  and  relied  upon  for  a  reversal 
are :    (1)  Error  in  overruling  demurrer  to  complaint ; 

(2)  error  in  sustaining  motion  to  strike  third  para- 
graph of  answer  from  the  files;  (3)  error  in  sustain- 
ing motion  to  strike  fourth  and  fifth  paragraphs  of 
answer  from  the  files ;  (4)  error  in  overruling  motion 
for  new  trial. 
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While  in  the  view  we  take  of  this  case  the  second 
and  third  assigned  errors  are  of  no  controlling  influ- 
ence, we  will  notice  thenL 

It  has  been  held  that  a  motion  to  strike  a  pleading 

from  the  files  cannot  perform  the  office  of  a  demurrer. 

If  a  pleading  is  a  proper  pleading  to  be  filed, 

1.  and  is  timely  filed,  a  motion  to  strike  out  the 
same  should  not  be  sustained.  If  such  pleading 
is  insufficient,  it  should  be  demurred  to,  so  that  the 
pleader  may  have  an  opportunity  to  correct  the  fault 
thereof.  Burk,  Exr.,  v.  Taylor  (1885),  103  Ind.  399, 
3  N.  E.  129. 

In  Mahin  v.  Webster  (1891),  129  Ind.  430,  28  N.  E. 
863, 28  Am.  St.  199,  it  is  said :  ^  *  The  third  paragraph 
of  answer  was  an  attempt  to  plead  a  rescission  of  the 
marriage  contract.  The  question  as  to  whether  or  not 
it  is  properly  pleaded  so  as  to  withstand  a  demurrer  is 
not  before  us.  A  motion  to  strike  out  admits  the  truth 
of  all  the  facts  well  pleaded  for  the  purpose  of  the 
motion,  and  the  motion  should  not  be  sustained  if  the 
facts  stated  in  the  paragraph  are  relevant  or  perti- 
nent to  the  question  to  which  they  are  addressed, 
though  not  sufficient  to  withstand  a  demurrer.  *  ^ 

The  second  and  third  assignments  are  well  taken. 

Section  4622a,  subd.  10,  Burns  1914,  Acts  1909 
p.  251,  provides :  *  ^  That  in  the  event  of  the  default  of 
premium  payment,  after  premiums  have  been  paid  for 
not  less  than  three  years,  the  insured  shall  be  entitled 
to  the  extended  insurance  shown  in  the  table  of  values 
and  options  for  the  end  of  the  last  year  for  which  full 
annual  premiums  have  been  paid:  *  *  •  Pro- 
vided, That  the  policy  may  be  surrendered  to  the 
company  at  its  home  office  within  one  month  from 
date  of  default  for  a^ specified  cash  value  at  least  equal 
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to  the  sum  which  would  otherwise  be  available  for  the 
purchase  of  extended  insurance  as  aforesaid;  and, 
Provided,  further,  that  the  company  may  defer  pay- 
ment for  not  more  than  six  months  after  application 
therefor  is  made     *     *     *." 

The  above  statute,  enacted  in  1909  (Acts  1909 
p.  251),  required  of  all  Indiana  life  insurance  compa- 
nies that  they  insert  the  above  condition  in  all  policies 
thereafter  issued,  and  accordingly  we  find  in  the 
policy  in  suit  the  following : 

**That  at  any  time  after  two  annual  premiums 
have  been  paid  hereon,  and  within  one  month 
from  the  date  of  default  in  payment  of  any  pre- 
mium, the  company  will,  within  ninety  days  after 
receipt  of  written  request  by  the  insured,  with  a 
full  and  valid  surrender  of  this  policy,  and  all 
claims  hereunder,  pay  a  cash  surrender  value  as 
indicated  in  the  table  of  guaranteed  values  (plus 
the  value  of  the  reserve  on  any  dividend  addi- 
tions) opposite  the  number  of  years  for  which 
annual  premiums  have  been  paid/*  (Our  italics.) 

Under  the  provisions  of  the  above  quoted  statute, 
upon  a  default  in  payment  of  an  annual  premium  by 
the  insured,  three  annual  payments  having  been  made, 
two  courses  were  open  to  the  insured  under  the  terms 
of  his  policy,  viz.,  he  could  avail  himself  of  the  pro- 
visions for  a  **cash  surrender,"  or  he  could  have  the 
ey tended  insurance.  The  first  came  to*  him  by  his' 
choosing  it ;  the  second  came  to  him  by  force  of  the 
statute,  in  case  he  did  not  avail  himself  of  his  right 
to  take  the  **cash  surrender'*  value.  To  avail  him- 
self of  the  one  required  him,  the  insured,  to  act ;  while 
he  would  receive  the  benefit  of  the  other  without  any 
act  in  that  behalf  on  his  part. 
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If  the  agreement  as  to  the  cash  surrender  value  and 
canceling  of  said  policy,  As  contained  in  said  policy, 
was  not  in  conflict  with  the  statute  above  referred 
to,  and  appellee  by  basing  this  suit  thereon  affirms 
its  validity,  then  suoh  agreement  is  the  measure  of 
the  rights  of  the  parties  to  this  controversy.  It  is 
their  contract,  and  the  courts  have  no  right  to  change 
or  modify  it,  or  engraft  other  conditions  or  limitations 
thereon. 

To  avail  himself  of  this  privilege  of  obtaining  the 
*'cash  surrender  ^^  value  of  the  policy,  the  statute  in 
question  provides  that  ^'the  policy  may  he  surren- 
dered to  the  company  at  its  home  office  within  one 
month/ ^  and  the  contract  upon  which  this  suit  was 
based  provided^  *' After  receipt  of  written  request  by 
the  insured,  tvith  a  full  and  valid  surrender  of  this 
policy/'  etc. 

It  will  also  be  noted  that  the  wife  of  the  insured, 

Amanda  Sumner,  was  the  beneficiary  named  in  this 

policy  of  insurance,  and  under  the  law  of  this 

2.  state,  as  declared  in  the  case  of  Indiana,  etc., 
Life  Ins.  Co.  v.  McGinnis  (1913),  180  Ind.  9, 101 
N.  E.  289,  45  L.  R.  A.  (N.  S.)  192,  the  appellee  herein 
had  no  power  to  cancel  said  policy  of  insurance  by 
contract  with  appellant,  unless  his  wife,  the  named 
beneficiary,  should  voluntarily  surrender  said  policy 
and  her  interest  therein,  and  thereby  permit  the  same 
to  be  canceled.  In  view  of  the  law,  as  disclosed  in  the 
McGinnis  case,  supra,  the  force,  effect  and  importance 
of  the  language  of  the  policy,  **with  a  full  and  valid 
surrender  of  this  policy,'*  becomes  at  once  apparent. 
It  was  the  vital  things  to  be  done  by  the  insured,  so 
far  as  the  protection  of  the  company  writing  the 
policy  was  concerned. 
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Do  the  averment's  of  the  complaint  measure  up  to 
this  standard,  and  show  that  appellee  did  the  things 
required  of  himf 

He  alleges  in  his  complaint  that  **the  plaintiff  in 

writing  notified  defendant  that  he  had  elected  to  pay 

no  further  premiums  on  said  policy;  that  he 

3.  wished   and   desired   them   to   pay   him   the 
cash  surrender  value  then  due  on  the  policy; 

*  *  *  that  he  did  not  wish  to  carry  said  policy 
any  longer;  for  said  defendant  to  send  to  him  the 
cash  surrender  value  due  thereon,  and  to  notify  him, 
the  plaintiff,  what  to  do  with  said  policy,  and  for  said 
defendant  to  consider  said  policy  cancelled/'  This 
was  not  suflScient.  This  was  not  a  **full  and  valid 
surrender  of  this  policy  and  all  claims  herein,*'  as 
required  by  the  contract.  The  complaint  therefore 
was  insuflScient,  and  the  demurrer  thereto  should  have 
been  sustained. 

The  appellant  also  complains  of  the  action  of  the 
trial  court  in  overruling  its  motion  for  a  new  trial. 

The  reasons  assigned  for  a  new  trial  in  appellant's 
motion  therefor  are  as  follows:  (1)  That  the  verdict 
is  not  sustained  by  sufficient  evidence;  (2)  that  the 
verdict  is  contrary  to  law;  (3)  and  (4)  error  in  ad- 
mitting certain  evidence  offered  by  appellee;  (5) 
error  in  refusing  to  give  certain  instructions  re- 
quested by  appellant;  and  (6)  error  in  giving  certain 
instructions  of  the  court's  own  motion. 

Appellant,  by  its  failure  to  mention  under  '*  points 

and  authorities"  in  its  brief  any  of  the  instructions 

tendered  by  it  and  refused,  has  waived  the 

4.  error  of  court,  if  any  was  conmiitted  in  such 
refusal,  and  said  instructions  will  not  therefore 

be  considered. 
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Appellant  complains  of  the  third,  fourth  and  iBf th 
instructions,  as  given  by  the  court,  and  we  will  notice 
them  in  their  order. 

The  third  instruction  is  erroneous.  The  latter  part 
of  said  instruction,  which  is  an  attempted  explana- 
tion of  the  preceding  part  of  said  instruction, 

5.  is  as  follows:  **In  other  words,  before  he  is 
entitled  to  surrender  value  of  the  policy,  he 
must,  by  words  or  actions  make  such  a  complete 

and  definite  surrender  of  the  policy  to  defendant  as 
that  he  has  no  further  interest  or  claims  against  the 
defendant,  by  reason  of  the  policy.**  .  This  instruc- 
tion, in  effect,  told  the  jury  that  the  contract  or  policy 
was  not  the  measure  of  the  respective  rights  and 
duties  of  the  parties.  Under  this  instruction,  the 
appellee  could  declare  the  policy  canceled,  and  main- 
tain thereafter  an  action  for  the  cash  surrender  value 
thereof,  notwithstanding  the  interest  of  his  wife,  the 
named  beneficiary,  had  in  no  way  been  affected  by 
such  declaration  of  her  husband,  the  appellee.  The 
contract  required  a  ''surrender  of  the  policy  and  all 
claims  herein'^  (our  italics),  and  this  was  the  measure 
of  appellee's  duty  in  that  behalf,  if  he  would  claim 
the  cash  for  its  surrender. 

The  fourth  instruction  given  to  the  jury  concluded 

as  follows :    *  *  On  the  other  hand^  if  he  has  shown  by 

a  preponderance  of  the  evidence  that  within 

6.  the  time  stated  he  offered  to  surrender  (our 
italics),  and  that  offer  to  surrender  was  subject 

to  a  suggestion  of  the  defendant  what  to  do  with  the 
policy,  and  they  did  not  advise  him,  then  I  instruct 
you,  if  all  of  the  other  essential  and  material  allega- 
tions have  been  made  out  by  a  preponderance  of  the 
evidence,  he  would  be  entitled  to  recover  at  your 
hands.'* 
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This  instruction  is  subjecj;  to  the  same  criticism  as 
No.  3  above.  It  did  not  limit  the  right  of  appellee  to 
those  acquired  under  the  terms  of  his  contract. 

The  fifth  instruction  given  by  the  court  is  also  erro- 
neous.   In  it  the  jury  were  told,  among  other  things : 
'*If  you  find  by  a  preponderance  of  the  evi- 

7.  dence,  that  such  a  letter  as  contended  for,  con- 
taining such  statements  as  contended  for,  .was 
sent  by  the  plaintiff  to  the  defendant  insurance  com- 
pany, and  that  said  letter  was  properly  addressed, 
sealed  and  stamped  and  placed  in  the  United  States 
mail,  that  would  be  all  that  would  be  required  of  this 
plaintiff  to  do  in  order  to  avail  himself  of  that  clause 
in  the  policy,  which  authorizes  a  surrender  value 
thereof.  He  is  not  required  to  show  that  the  com- 
pany actually  received  it,  but  he  must  show  that  he 
properly  mailed  and  addressed  a  letter  containing 
such  statements  to  the  defendant.  If  you  find  from 
a  preponderance  of  the  evidence  heretofore  referred 
to,  that  the  defendant  company  took  no  action,  or 
made  no  answer  thereto,  then  I  instruct  you  in  law 
that  such  statements  in  said  letter,  if  true,  were  in 
law  sufficient  to  constitute  a  surrender  of  the  policy, 
and  a  request  of  the  defendant  company  to  pay  to 
plaintiff  the  surrender  value  thereof. '  * 

This  instruction  was  directed  to  the  testimony  of 
appellee,  who  had  testified  in  substance  that,  on  Au- 
gust 5,  1914,  he  had  written  the  appellant  a  letter 
stating  that  *  *  I  would  forfeit  my  policy  and  take  the 
cash  value  of  it,  and  for  them  to  notify  me  what  to  do 
with  the  policy.  I  enclosed  it  in  an  envelope  addressed 
to  the  company  and  put  a  two-cent  stamp  on  it,  and 
put  it  in  the  mail  box,  and  never  saw  it  afterwards." 

The  clause  in  the  policy  provided  '*upon  receipt  of 
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written  request/'  etc.,  but  this  instruction  would  turn 
this  condition  into  one  reading,  *  *  upon  the  mailing  to 
us  of  written  request/'  etc.  In  other  words,  the  con- 
dition in  the  policy  required  actual  notice  in  writing 
to  appellant,  while  the  instruction  would  hold  the 
appellant  liable,  if  such  notice  were  mailed  to  appel- 
lant, whether  it  in  fact  ever  received  such  notice  or 
not 

To  hold  the  foregoing  instruction  correct  would  be 
in  effect  to  hold  that  the  courts  have  the  power  to 
alter  and  change  the  contract  as  made  by  the  parties ; 
to  engraft  thereon  terms  and  conditions  which  the 
parties  did  not  have  in  mind,  and  place  therein.  If 
courts  could  thus  change  the  contract  as  made  by  the 
parties,  then  the  making  of  contracts  would  be  use- 
less. Courts  have  no  such  authority.  See  Fields  v. 
United  Brotherhood,  etc.  (1895),  60  HI.  App.  258,  and 
authorities  there  cited. 

Appellants  also  insist  that  the  court  committed 

error  in  permitting  the  appellee  to  testify  as  to  the 

contents  of  a  certain  letter  alleged  to  have 

8.  been  written  by  him,  but  under  the  showing 
made  in  this  record  we  hold  that  the  court  did 
not  err  in  permitting  said  witness  to  testify  as  to  con- 
tents of  said  letter,  notice  having  been  timely  served 
upon  appellant  to  produce  the  same.  Other  assigned 
errors  need  not  be  noticed. 

The  judgment  is  reversed,  with  directions  to  the 
trial  court  to  sustain  appellant's  motion  for  a  new 
trial;  also  to  sustain  appellant's  demurrer  to  the  com- 
plaint, and  for  further  proceedings  not  inconsistent 
herewith. 
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H.  W.  Johns-Manville  Company  v.  South  Shork 
Manufacturing  Company  et  al. 

[No.  9,907.    FUed  June  17,  1919.] 

1.  New  Trial. — Supplemental  Motion, — Time  for  Filing, — ^The  Sl- 
ing of  a  supplemental  motion  for  a  new  trial  more  than  thirty 
days  after  the  decision  of  the  court  on  the  merits  of  the  cause  is 
unauthorized,  and  it  is  not  error  for  the  court  to  strike  it  out. 
p.  4^0. 

2.  Appeal. — Questions  Revietcahle. — Judgment. — Inadequate  Recov- 
ery,— Failure  to  Incorporate  Evidence  in  the  Record, — As  the  de- 
termination of  the  question  whether  interest  should  have  been 
included  in  the  amount  of  recovery  requires  a  consideration  of 
the  evidence,  such  question  cannot  be  determined  in  the  absence 
of  the  evidence  from  the  record,    p.  487. 

3.  Evidence. — jludicial  Knowledge. — Expiration  of  Term  of  Court. 
— The  Appellate  Court  knows  judicially  that  the  October,  1916. 
term  of  the  Lake  Superior  Court  expired  in  November  of  that 
year.    p.  487. 

4.  Appeal. — Record, — Bill  of  Exceptions, — Approval  and  Filing. — 
Where  the  bill  of  exceptions  containing  the  evidence  was  not  filed 
during  the  term  at  which  the  motion  for  a  new  trial  was  over- 
ruled, nor  within  the  time  given  beyond  such  term  for  that  pur- 
pose, nor  presented  to  the  Judge  of  the  trial  court  for  his  approval 
within  such  time,  the  bill  is  not  part  of  the  record,    p.  487. 

5.  Appeal. — Record. — Bill  of  Exceptions, — Sufficiency, — Failure  to 
Include  all  the  Evidence, — Scope  of  Review, — ^Where  a  bill  of  ex- 
ceptions purporting  to  contain  all  the  evidence  shows  on  its  face 
that  a  contract  not  appearing  in  the  bill  was  read  in  evidence,  the 
court  on  appeal  cannot  determine  a  question  requiring  a  consider- 
ntion  of  the  evidence,    p.  488. 

0.  Mechanics'  Liens. — Foreclosure. — Interest  on  Claims. — Burden 
of  Proof, — In  an  action  to  foreclose  a  mechanic's  lien,  if  plaintiff 
believed  it  was  entitle<l  to  recover  interest  on  its  claims,  the  duty 
rested  upon  it  to  establish  that  fact  by  the  evidenc*e,  and  to  fur- 
ni.sh  proper  data  from  which  the  amount  thereof  could  be  com- 
puted,   p.  489. 

7.  Appeal. — Record, — Bill  of  Exceptions. — Sufficiency, — Failure  to 
Incorporate  all  the  Emdemic. — Questions  Reviewable. — Whore  the 
bill  of  exceptions  fails  to  disclose  the  contract  out  of  which  it  is 
alleged  that  plaintiff's  claim  arose,  or  any  fact  from  which  the 
trial  court  could  determine  whether  anything  was  due  plaintiff  ns 
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interest,  the  court  on  appeal  is  unable  to  ascertain  whether  the 
contract  provided  for  interest,  and  cannot  determine  the  conten- 
tion that  the  trial  court  erroneously  failed  to  include  interest  in 
the  amount  of  recovery,    p.  489. 

From  Lake  Superior  Court ;  Charles  E.  Greenwald, 
Judge. 

Action  by  the  H.  W.  Johns-Manville  Company 
against  the  South  Shore  Manufacturing  Company  and 
others.  From  the  judgment  rendered,  the  plaintiff 
appeals.    Affirmed. 

Bomberger,  Peters  <&  Morthland  and  Vose  S  Page, 
for  appellant. 

Greenlee  &  Call  and  F.  B.  Pattee.  for  appellees. 

Batman,  C.  J. — This  is  an  action  by  appellant 
against  appellees  to  foreclose  a  mechanic's  lien 
against  land  of  the  South  Shore  Manufacturing  Com- 
pany, and  to  require  the  remaining  appellees  to  an- 
swer as  to  their  respective  interests  in  said  land, 
which  interests,  if  any,  it  is  alleged  are  junior  to  said 
lien.  Issues  were  joined  by  answers  in  general  denial. 
A  trial  was  had  by  the  court,  which  resulted  in  a 
judgment  in  favor  of  appellant  for  $4,432.56,  and  an 
order  on  the  receiver  of  the  South  Shore  Manufactur- 
ing Company,  who  was  a  party  defendant,  to  pay  the 
same  out  of  the  proceeds  in  his  hands  for  distribution 
as  a  general  claim,  under  the  order  of  the  court.  The 
foreclosure  of  the  alleged  mechanic's  lien  was  denied. 
Appellant  filed  a  motion  for  a  new  trial,  and  subse- 
quently filed  a  supplementaV  motion  therefor.  Appel- 
lees filed  a  motion  to  strike  out  the  supplemental 
motion  for  a  new  trial,  which  was  sustained,  and  the 
court  thereupon  overruled  the  original  motion  for  a 
new  trial,  to  each  of  which  rulings  appellant  excepted, 
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and  has  assigned  said  rulings  of  the  court  as  the  er- 
rors on  which  it  relies  for  reversal. 

The  record  discloses  that  the  decision  of  the  trial 

court  was  rendered  in  this  cause  on  December  L9, 1915. 

On  January  27, 1916,  appellant  filed  its  motion 

1.  for  a  new  trial,  and  subsequently  on  June  1, 
1916,  it  filed  a  supplemental  motion  for  a  new 
trial  on  the  ground  of  newly-discovered  evidence, 
which  it  alleges  could  not  have  been  discovered  by 
the  exercise  of  reasonable  diligence  in  time  to  have 
introduced  the  same  at  the  trial  of  the  cause.  As 
pertinent  to  the  action  of  the  court  in  striking  out 
appellant  *8  supplemental  motion  for  a  new  trial,  it 
should  be  noted  .that  §587  Burns  1914,  Acts  1913 
p.  848,  provides  that  an  application  for  a  new  trial 
may  be  made  at  any  time  within  thirty  days  from 
the  time  the  verdict  or  decision  is  rendered,  and  not 
afterwards.  It  has  been  held  that  this  section  of  the 
statute  is  mandatory,  as  to  the  time  of  filing  a  motion 
for  a  new  trial.  Talbot  v.  Met/er  (1915),  183  Ind.  585, 
109  N.  E.  841 ;  Acme  White  Lead,  etc.,  Works  v.  Indi- 
ana Wagon  Co.  (1916),  61  Ind.  App.  644,  112  N.  E. 
392.  It  has  also  been  held  that  a  supplemental  motion 
for  a  new  trial  may  be  filed  within  the  time  provided 
by  statute  for  filing  an  original  motion  for  such  pur- 
pose. Fisher  v.  Southern  R.  Co.  (1914),  55  Ind.  App. 
599, 104  N.  E.  521.  But  we  have  not  been  able  to  find 
any  authority  in  this  state  for  filing  such  a  motion 
after  the  expiration  of  the  time  for  filing  an  original 
motion  for  a  new  trial.  However,  a  party  who  discov- 
ered a  cause  for  a  new  trial,  after  the  expiration  of 
the  time  fixed  for  filing  a  motion  therefor,  is  not  with- 
out a  remedy,  as  the  legislature  by  §589  Burns  1914, 
§563  R.  S.  1881,  has  provided  for  such  a  contingency. 
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In  view  of  the  language  used  in  said  §587,  supra,  the 
decisions  cited,  and  the  provision  of  said  §589,  supra, 
we  are  led  to  conclude  that  the  filing  of  said  supple- 
mental motion  for  a  new  trial,  more  than  thirty  days 
after  the  decision  of  the  court  on  the  merits  of  the 
cause,  was  unauthorized,  and  the  court  did  not  err  in 
striking  it  out. 

The  only  question  presented  by  the  appellant  in- 
volving the  action  of  the  court  in  overruling  its  motion 
for  a  new  trial  is  based  on  a  failure  to  include 

2.  in  the  amount  of  recovery  any  sum  as  interest 
on  the  claim  sued  on.    A  determination  of  this 

question  would  require  a  consideration  of  the  evi- 
dence, which  an  examination  discloses  is  not  in  the 
record.  The  transcript  shows  that  appellant  ^s  motion 
for  a  new  trial  was  overruled  on  November  8,  191<), 
the  same  being  the  twenty-seventh  judicial  day  of  the 
October,  1916,  term  of  the  Lake  Superior  Court,  at 
which  time  it  was  given  sixty  days  in  which  to  file 
its  bill  of  exceptions;  that  thereafter  on  January  8, 
1917,  it  presented  to  the  trial  judge  the  typewritten 
manuscript  which  now  appears  with  the  transcript 
as  a  bill  of  exceptions  containing  the  evidence ;  that 
said  judge  did  not  then  approve  the  same,  but  took 
it  under  advisement,  and  later,  on  March  17,  1917, 
approved  the  same,  and  attached  his  certificate  there- 
to evidencing  such  fact;  and  that  thereafter  on  May 
16, 1917,  such  completed  bill  was  filed  in  the  office  of 
the  clerk  of  the  Lake  Superior  Court.     We 

3.  know  judicially  that  the  October,  1916,  term 
of  the  Lake  Superior  Court  expired  in  Novem- 
ber of  that  year.    It  thus  appears  that  the  bill 

4.  of  exceptions  containing  the  evidence  was  not 
filed  during  the  term  at  which  the  motion  for  a 
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new  trial  was  overruled,  nor  within  the  time  given 
beyond  such  term  for  that  purpose,  nor  was  it  pre- 
sented to  the  judge  of  the  trial  court  for  his  approval 
within  such  time.  Under  these  circumstances,  such 
bill  of  exceptions  cannot  be  considered  a  part  of  the 
record.  Cornell  v.  Hallett  (1895),  140  Ind.  634,  40 
N.  E.  132;  Indiana,  etc.,  OH  Co.  v.  O'Brien  (1903),  160 
Ind.  266,  65  N.  E.  918,  66  N.  E.  742 ;  CUy  of  Hunting- 
ton V.  Boyd  (1900),  25  Ind.  App.  250,  57  N.  E.  939; 
Brown  v.  American  Steel,  etc.,  Co.  (1909),  43  Ind. 
App.  560,  88  N.  E.  80;  Haehnel  v.  Seidentopf  (1916), 
63  Ind.  App.  218,  114  N.  E.  422 ;  Huntinghurg  Bank 
v.  Morgenroth  (1917) ,  64  Ind.  App.  315, 115  N.  E.  798 ; 
Beard  v.  jF'e«fon,(1918),  67  Ind.  App.  605,  119  N.  E. 
495. 

There  is  still  another  reason  why  such  bill  of  excep- 
tions  cannot  be  considered  in  determining  the  ques- 
tion, which  appellant  asserts  renders  the  action 

5.  of  the  court  in  overruling  its  motion  for  a  new 
trial  error.  The  bill  of  exceptions,  while  pur- 
porting to  contain  all  the  evidence  given  on  the  trial 
of  the  cause,  shows  on  its  face  that  a  certain  paper, 
designated  as  a  ^'contract,*'  and  marked  ** Exhibit 
No.  3'*  for  identification,  was  admitted  and  read  in 
evidence,  but  said  exhibit  does  not  appear  in  such  bill 
of  exceptions.  This  fact  would  prevent  a  considera- 
tion of  the  question  which  appellant  seeks  to  pre- 
sent. Ward  v.  Bateman  (1870),  34  Ind.  110;  Weaver 
V.  Kennedy  (1895),  142  Ind.  440,  41  N.  E.  810;  Jordan 
v.  Muth  (1892),  6  Ind.  App.  655,  34  N.  E.  29;  Collins 
v.  Collins  (1885),  100  Ind.  266;  Rhea  v.  Crunk  (1894), 
12  Ind.  App.  23,  39  N.  E.  S79;  Eichel  v.  Bower  (1891), 
2  Ind.  App.  84,  28  N.  E.  192.  But  if  the  alleged  bill  of 
exceptions  accompanying  the  transcript  had  been  duly 
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presented,  approved  and  filed,  so  that  it  could  be  con- 
sidered as  a  part  of  the  record,  and  nothing  appeared 
on  its  face  to  disclose  that  it  did  not  contain  all  the 
evidence,  still  we  could  not  sustain  appellant  ^s  conten- 
tion relating  to  its  right  to  have  the  court  include  a 
sum  for  interest  in  the  amount  of  its  recovery. 

6.  If  appellant  believed  it  was  entitled  to  recovei 
interest,  the  duty  rested  upon  it  to  establish 

such  fact  by  the  evidence,  and  to  furnish  proper  data 
from  which  the  amount  thereof  could  be  computed, 
as  the  court  was  not  permitted  to  speculate  in  that 
regard.  Green  v.  Macy  (1905),  36  Ind.  App.  560,  76 
N.  E.  264 ;  Conner sville  Wagon  Co.  v.  McFarlan  Car- 
riage  Co.  (1906),  166  Ind.  123, 76  N.  E.  294,  3  I^.  R.  A. 
(N.  S.)  709;  Williams  v.  Pittsburgh,  etc.,  R.  Co. 
(1918),  68  Ind.  App.  93, 120  N.  E.  46;  BUskie  v.  BUshie 
(1919),  69  Ind.  App.  595, 122  N.  E.  436. 

An  examination  of  the  alleged  bill  of  exceptions 

fails  to  disclose  the  contract  out  of  which  it  is  alleged 

appellant's  claim  arose,  hence  we  are  unable  to 

7.  ascertain  whether  such  contract  provided  for 
interest,  and,  if  so,  when,  by  its  terms,  it  should 

begin  to  run,  and  the  rate  thereof.  It  does  not  con- 
tain any  evidence  of  demand  for,  or  vexatious  delay 
in  payment,  or  of  any  other  fact  from  which  the 
trial  court  could  determine  whether  anything  was  due 
appellant  as  interest,  and,  if  so,  the  amount  thereof. 
For  the  reasons  stated,  appellant  has  failed  to  show 
any  error  in  overruling  its  motion  for  a  new  trial. 
We  find  no  error  in  the  record.   Judgment  affirmed. 
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Thompson  v.  Patten  et  al. 

[No.  9,877.    FUed  June  17,  1917.] 

1.  Wills. — Conditions, — Restraint  of  Marriage, — Vesting  of  Estate 
Devised, — Where  a  particular  estate  has  been  devised  to  a  wife 
upon  condition  that  she  shall  not  remarry,  the  condition  is  void, 
and  the  estate  vests  and  is  held  as  if  it  had  not  been  coupled  witii 
the  condition,    p.  491. 

2.  Wills. — Devise  hy  Husband  to  Wife  During  Widoiohood, — Val- 
idity,— ^A  husband  may  devise  to  his  vrife  an  estate  to  continue 
during  her  widowhood,    p.  491. 

3.  Wills. — Conditions, — ^Restraint  of  Marriage,^* — Statute, — Limi- 
tation of  Estate, — ^Where  testator  devised  all  his  property  to  his 
wife  "to  remain  her  absolute  property  as  long  as  she  remains  my 
widovf,"  but  in  event  she  ''should  remarry,  all  of  my  property 
shall  go  to  my  children,^'  is  not  a  condition  in  "restraint  of  mar- 
riage" within  the  terms  of  §3123  Bums  1914,  §2567  R.  S.  1881, 
providing  that  a  devise  or  bequest  to  a  wife,  with  a  condition  in 
restraint  of  marriage,  shall  stand,  but  the  condition  shall  be  void, 
the  words  used  amounting  only  to  a  limitation  of  the  estate 
devised,    p.  491, 

From  Monroe  Circuit  Court;  Robert  W.  Miers, 
Judge.  ' 

Action  by  Hanna  Thompson  against  Myrtle  Patten 
and  others.  From  a  judgment  for  defendants,  the 
plaintiff  appeals.    Affirmed. 

John  F.  Regester,  for  appellant. 
Edwin  Corr,  for  appellees. 

McMahan,  J. — The  appellant  commenced  this  ac- 
tion to  quiet  her  title  to  certain  real  estate  in  Monroe 
county,  which  was  owned  by  John  Thompson  at  the 
time  of  his  death.  The  appellant  is  the  widow,  and 
the  appellees  are  the  children  and  consorts  of  children 
of  John  Thompson,  who  died  leaving  a  mil  reading  as 
follows : 
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**Item  1.  I  will,  devise  and  bequeath  all  of  my 
property  real  and  personal  to  my  wife  Hannah 
Thompson  to  be  and  remain  her  absolute  prop- 
erty as  long  as  she  remains  my  widow. 

*'Item  2.  In  the  event  my  said  wife  Hannah 
Thompson  should  remarry,  all  of  my  property 
shall  go  to  my  children,  share  and  share  alike/' 

The  only  question  presented  for  our  determination 
is  whether  the  provisions  in  the  above  will  amount  to 
a  condition  in  restraint  of  marriage.  If  they  do,  the 
appellant  is  the  owner  of  the  fee-simple  title  to  the 
real  estate  in  controversy,  and  this  cause  will  have 
to  be  reversed. 

Section  3123  Burns  1914,  §2567  R.  S.  1881,  provides 
that  **A  devise  or  bequest  to  a  wife,  with  a  condition 
in  restraint  of  marriage,  shall  stand,  but  the  condition 
shall  be  void.  *  * 

It  requires  the  citation  of  no  authorities  to  uphold 

the  statement  that,  where  a  particular  estate  has  been 

devised  to  a  wife  upon  condition  that  such  wife 

1.  shall  not  remarry,  the  condition  is  void,  and  the 
estate  devised  vests,  and  the  same  is  held  as  if 
it  had  not  been  coupled  with  the  condition.    It 

2.  is  also  just  as  well  settled  that  a  husband  may 
devise  to  his  wife  an  estate  to  continue  during 

her  widowhood,  and  that  he  is  not  obliged  to  devise  to 
her  a  larger  estate. 

We  have  no  hesitancy  in  saying  that  the  provisions 

of  the  will  now  under  consideration  are  not  conditions 

in  restraint  of  marriage,  but  amount  only  to  a 

3.  limitation  of  the  estate  devised,  and  we  would 
rest  our  decision  upon  this  statement  without 

further  discussion  or  citation  of  authorities  were  it 
not  for  the  fact  that  appellant's  counsel,  by  brief  and 
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on  oral  argument^  earnestly  insist  that  the  provision 
relating  to  the  remarriage  is  a  condition,  and  that 
the  appellant  became  the  owner  of  the  real  estate 
in  fee. 

In  Hibbits  v.  Jack  (1884),  97  Ind.  570,  49  Am.  Eep. 
478,  the  Supreme  Court,  after  an  exhaustive  discus- 
sion of  the  meaning  of  the  words  ^*  condition '*  and 
^ '  limitation, ' '  held  that  a  devise  of  lands  to  the  testa- 
tor's  wife  ^^so  long  as  she  shall  remain  my  widow  ^^ 
contains  no  condition  in  restraint  of  marriage,  but  a 
mere  limitation,,  and  if  she  marry,  or,  not  marrying, 
dies,  the  land  goes  to  the  heirs  of  the  testator. 

In  Summit  v.  Yount  (1887),  109  Ind.  506,  9  N.  E. 
582,  the  court  had  before  it  a  will  which  read  as  fol- 
lows :  / '  I  will  and  bequeath  to  my  wife,  Sarah  Rad- 
cliff,  all  my  estate,  both  real  and  personal,  so  long  as 
she  remains  my  widow.  But,  in  case  of  her  again 
marrying,  I  will  to  her  one-third  of  all  my  effects,  to 
hold  as  her  own  and  for  her  sole  benefit  as  she  may 
desire;  and,  in  case  of  said  subsequent  marriage  of 
my  said  wife,  I  devise  and  will,^'  etc. 

The  court,  on  page  508,  quoted  from  4  Kent,  Com. 
126,  as  follows:  '*  *  Words  of  limitation  mark  the 
period  which  is  to  determine  the  estate  ;.but  the  words 
of  condition  render  the  estate  liable  to  be  defeated  in 
the  intermediate  time,  if  the  event  expressed  in  the 
condition  arises  before  the  determination  of  the  es- 
tate, or  completion  of  the  period  described  by  the 
limitation.  The  one  specifies  the  utmost  time  of  con- 
tinuance, and  the  other  marks  some  event,  which,  if 
it  takes  place  in  the  course  of  that  time,  will  defeat 
the  estate.  *  * '  And  continuing  on  page  509,  the  court 
said:  *^This  statement  of  the  distinction  between 
words  of  limitation  and  words  of  condition,  of  itself, 
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settles  the  point  of  contention  under  consideration 
adversely  to.  the  views  and  argament  of  appellant 's 
counsel,  in  the  case  now  before  us.  The  words,  *so 
long  as  she  remains  my  widow,*  are  in  the  strictest 
sense  words  of  limitation,  and  not  of  condition. 
Clearly  and  unequivocally,  these  words  specify  the 
widowhood  of  appellant  as  the  utmost  time  of  continu- 
ance jof  the  estate  devised  to  her;  and  they  do  not 
mark  or  indicate  any  event,  the  occurrence  of  which, 
in  the  intermediate  time,  will  defeat  such  estate.  *' 
See,  also,  Wood  v.  Beasley  (1886),  107  Ind.  37,  7  N.  E. 
331 ;  Levengood  v.  Hoople  (1890),  124  Ind.  27, 24  N.  E. 
373 ;  Beatty  v.  Irwin  (1905),  35  Ind.  App.  238, 73  N.  E. 
926. 

The  court  properly  sustained  the  demurrer  to  the 
complaint.    Judgment  affirmed. 

i  Concurring  Opinion. 

Dausman,  J. — I  concur  in  the  result  because  of  the 
prior  decisions.  Under  the  rule  of  stare  decisis,  the 
decision  herein  is  right ;  but  I  am  of  the  opinion  that 
the  precedents  are  wrong,  and  that  the  distinction 
between  a  condition  and  a  limitation  is  wholly  without 
merit. 


Kingan  and  Company  v.  Albin,  Administratrix. 

[No.  9,800.    Filed  June  18,  1910.] 

1.  Appeal. — Review, — Rulinff  on  Motion  for  Judfgment  on  Interrog- 
atories.— Scope  of  Review, — In  determining  the  correctness  of  the 
action  of  the  trial  court  in  oyerruling  defendant's  motion  for  judg- 
ment on  the  interrogatbries,  the  court  on  appeal  can  consider 
only  the  complaint,  answer,  general  verdict  and  answers  of  the 
Jury  to  the  interrogatories,    p.  496. 


494  APPELLATE  COURT  OF  INDIANA, 


Kingan  &  .Co.  v,  Albin,  Admx.— 70  Ind.  App.  483. 


2.  Appeal. — Review. — Verdict. — Answers  to  Interrogatories. — Pre- 
sumptiofis. — The  general  verdict  necessarily  determinea  all  the 
material  issues  in  favor  of  the  successful  party,  .and,  unless  the 
answers  to  the  interrogatories  disclose  facts  so  inconsistent  with 
the  general  verdict  that  they  cannot  be  reconciled  with  it  under 
any  conceivable  state  of  facts  provable  under  the  issues,  it  must 
prevail;  all  presumptions  being  indulged  to  sustain  the  general 
verdict,  but  none  in  favor  of  the  answers  to  the  interrogatories, 
p.  499. 

3.  Master  and  Servant. — Injuries  to  Servant. — Cfeneral  Verdict. — 
Answers  to  Interrogatories. — In  an  action  for  the  death  of  a  pack- 
ing-house employe,  killed  in  a  hog-scraping  machine,  where  the 
general  verdict  was  for  plaintiff,  the  jury's  answers  to  interroga- 
tories cannot  be  construed  as  showing  that  the  voluntary  act  of 
the  deceased  was  the  proximate  cause  of  his  death  in  the  absence 
of  any  findings  disclosing  how  the  accident  happened,  pp.  601, 
508. 

4.  Masteb  and  Servant. — Injuries  to  Servant. — Failure  to  Guard 
Dangerous  Machinery. — Negligence  Per  8e. — Failure  to  guard  a 
dangerous  machine,  as  required  by  statute,  where  it  is  practicable 
to  do  so  without  destroying  its  usefulness,  generally  constitutes 
negligence  per  se.    p.  502. 

5.  Master  and  Servant. — Injuries  to  Servant. — Answers  to  Inter- 
rogatories.— Contributory  Negligence. — In  an  action  tor  the  death 
of  a  packing-house  employe  killed  in  a  hog-scraping  machine, 
answers  to  interrogatories  showing  that  the  accident  was  caused 
by  deceased  being  struck  by  an  iron  bar,  but  not  showing  what  he 
was  doing  at  the  time,  held  not  to  show  that  he  was  guilty  of  con- 
tributory negligence,    p.  503. 

6.  Appeal. — Review. — Answers  to  Interrogatories. — ^In  determining 
whether  the  jury's  answers  to  interrogatories  are  sufficient  to 
overthrow  the  general  verdict,  the  court  on  appeal  must  accept 
the  answers  as  being  true.    p.  504. 

7.  Triau — Interrogatories. — Duty  of  Jury. — Failure  to  Agree. — Dis- 
charge.— ^When  there  is  any  evidence  on  the  subject  embraced  in 
an  interrogatory,  it  is  the  duty  of  the  jury  to  make  answer  thereto 
in  accordance  with  the  preponderance  of  the  evidence,  but  in  the 
absence  of  evidence  on  the  subject-matter  of  an  interrogatory,  the 
jury  has  the  right  to  answer,  "No  evidence,"  and,  if  the  jury  is 
unable  to  agree  upon  the  answers  to  interrogatories,  the  court 
should  discharge  it  on  account  of  such  disagreement,  the  same  as 
where  the  jury  fails  to  agree  on  a  general  verdict,    p.  506. 

8.  Trial. — Special  Interrogatories. — Recusal  to  Submit. — When 
Harmless.—X  party  submitting  proper  Interrogatories  has  the 
right  to  have  them  answered  fairly  and  fully,  but  it  is  not  avail- 
able error  for  the  court  to  refuse  to  require  the  jury  to  retire  and 
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make  more  definite  answers,  where  the  answers  demanded  would 
not,  if  given,  change  the  result  of  the  Judgment  rendered,    p.  506. 

9.  Tbial. — Special  Interrogatories. — Answers  not  Sustained  hy  Suf* 
flcient  Evidence. — Remedy, — If  the  Jury's  answers  to  interrogator- 
ies are  not  sustained  by  sufficient  evidence,  the  remedy  is  by  mo- 
tion for  new  trial,  and  not  by  motion  to  require  the  Jury  to  make 
further  answers,    p.  507. 

10.  Master  and  Sebvant. — Injuries  to  Servant, — Failure  to  (htard 
Dangerous  Machinery. — Directing  Verdict. — In  an  action  for  the 
death  of  a  packing-house  employe  killed  in  a  hog-scraping  machine 
alleged  not  to  have  been  guarded  as  required  by  statute,  toe  re* 
fusal  of  the  court  to  direct  a  verdict  for  plaintiff  was  proper, 
where  the  evidence  conclusively  showed  that  the  machine  was  not 
guarded,  and  that  it  could  have  been  guarded  without  interfering 
with  its  usefulness,    p.  506. 

11.  Master  and  Servant. — Injuries  to  Servant. — Contributory  Neg- 
ligence.— Burden  of  Proof. — In  an  action  against  the  master  for 
the  wrongful  death  of  a  servant,  the  burden  of  proving  contribu- 
tory negligence  is  on  the  master,    p.  508. 

12.  Appeal. — Review. — Refusal  of  Instructions, — It  is  not  error  to 
refuse  requested  instructions  which  are  IfuUy  covered  by  others 
given,    p.  509. 

18.  Appeal. — Review. — Refusal  of  Instructions. — Inapplicability  to 
Evidence. — In  an  action  for  wrongful  death  due  to  unguarded  ma- 
chinery, a  requested  instruction  that  the  owner  of  dangerous  ma- 
chinery was  under  no  obligation  to  guard  it  while  repairs  were 
being  made,  although  correct  as  an  abstract  proposition  of  law, 
was  properly  refused,  where  there  was  no  evidence  to  which  it 
was  applicable,     p.  509. 

14.  Appeal. — Review. — Harmless  Error. — Incorrect  Instruction. — 
In  an  action  for  wrongful  death,  the  giving  of  an  instruction  in- 
correctly defining  the  **burden  of  proof"  was  not  reversible  error, 
in  the  absence  of  any  claim  that  the  Jury  was  thereby  misled  to 
the  disadvantage  of  appellant,    p.  511. 

16.  Negligence. — Proximate  Cause. — ^Proximate  cause  Is  an  act 
which  immediately  causes  or  fails  to  prevent  an  injury  which 
might  reasonably  have  been  anticipated  would  result  from  such 
negligent  act  or  omission,    p.  511. 

16.  Master  and  Servant. — Injuries  to  Servant. — Action. — Evi- 
dence.— Sufficiency. — In  an  action  for  the  death  of  a  packing-house 
employe  killed  in  an  unguarded  hog-scraping  machine,  evidence 
held  sufficient  to  Justify  a  finding  that  deceased  slipped  and  fell 
into  the  machine  while  stooping  over  to  take  something  from 
under  it,  and  that,  if  the  machine  had  been  guarded,  the  acci- 
dent would  not  have  happened,    p.  512. 
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From  Marion  Superior  Court  (97,567) ;  James  A. 
Ross,  Special  Judge. 

Action  by  Matilda  Albin,  adniinistratrix  of  the  es- 
tate of  Anthony  Albin,  deceased,  against  Kingan  and 
Company.  From  a  judgment  for  plaintiff,  the  defend- 
ant appeals.    Affirmed. 

Samuel  D.  Miller,  Frank  C.  Dailey  and  William  H, 
Thompson,  for  appellant. 

Louis  H.  Flinn  and  J.  R.  Cauble,  for  appellee. 

McMahan,  J. — This  was  an  action  for  damages 
commenced  by  the  appellee,  as  administratrix  of  the 
estate  of  Anthony  Albin,  to  recover  damages  sus- 
tained by  reason  of  the  death  of  said  Anthony  Albin, 
alleged  to  have  been  caused  by  the  negligence  of  ap- 
pellant in  failing  .to  guard  a  certain  hog-scraping 
machine.  The  case  was  tried  by  a  jury,  and  resulted 
in  a  verdict  and  judgment  in  favor  of  appellee. 
The  jury,  in  connection  with  their  general  verdict, 
answered  certain  interrogatories.  The  appellant's 
motion  for  judgment  on  the  interrogatories  notwith- 
standing the  general  verdict  was  overruled.  Appel- 
lant filed  a  ntiotion  for  a  new  trial,  setting  out  thirty- 
seven  specifications  or  reasons  why  a  new  trial  should 
have  been  granted.  This  motion  was  overruled,  and 
the  errors  assigned  are  that  the  court  erred:  (1)  In 
overruling  the  motion  for  judgment  on  the  interroga- 
tories and  answers  thereto;  and  (2)  in  overruling  the 
motion  for  a  new  trial. 

In  determining  the  correctness  of  the  action  of  the 
court  in  overruling  appellant 's  said  motion  for  judg- 
ment, we   can   only  consider   the   complaint, 

1.     answer,  general  verdict  and  answers  of  the  jury 
to  the  interrogatories.    City  of  JeffersonvUle 
V.  Gray  (1905),  165  Ind.  26,  74  N.  E.  611. 
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The  complaint,  after  alleging  that  appellant  is  a 
corporation  doing  business  in  this  state  and  that  ap- 
pellee is  the  duly  appointed  and  qualified  adminis- 
tratrix of  the  estate  of  Anthony  Albin,  reads  as  fol- 
lows :  *  *  Plaintiff  further  avers  that  on  the  11th  day 
of  February  1913,  and  for  some  time  prior  thereto, 
said  defendant  company  was  and  is  still  engaged  in 
the  manufacture  of  meat  products,  pork-packing,  and 
the  general  meat  business  in  the  city  of  Indianapolis, 
Indiana.  That  on  the  11th  day  of  February,  1913,  and 
for  some  time  prior  thereto  said  defendant  company 
had  in  its  employ  the  said  Anthony  Albin,  deceased, 
and  more  than  five  other  employes. '  *  Plaintiff  further 
avers  that  said  decedent,  Anthony  Albin,  was  em- 
ployed by  said  defendant  company  as  a  machinist,  and 
as  such  machinist  had  charge  of  a  certain  machine 
and  conveyor  known  as  a  **  hog-scraping  machine '^ 
and  *' hog-conveyor";  that  it  was  his  duty  as  such 
machinist  to  repair,  adjust,  clean  and  keep  in  order 
said  hog-scraping  machine  and  hog-conveyor  and  to 
run  and  operate  said  machine  and  conveyor.  That 
said  hog-scraping  machine  and  hog-conveyor  was 
composed  of  a  series  of  sharp  knives,  sprockets, 
chains,  gears,  shafting  and  belting  and  was  and  is  a 
dangerous  machine  and  dangerous  conveyor;  that 
said  machine  and  conveyor  was  unguarded  and  that 
there  was  no  guard  of  any  kind,  character  or  descrip- 
tion upon  said  machine  and  conveyor ;  that  said  ma- 
chine and  conveyor  was  operated  by  said  defendant 
company  in  violation  of  the  laws  of  the  State  of  Indi- 
ana pertaining  to  unguarded  machinery;  that  it  was 
practicable  to  guard  said  machine  and  hog-conveyor 
without  rendering  it  practically  useless  for  its  in- 
tended purpose. 

VOL.  70—82 
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**This  plaintiff  further  alleges  and  says  that  on 
the  11th  day  of  February,  1913,  said  decedent  was 
attending  said  machine  and  conveyor  and  in  conform- 
ity with  the  orders  of  said  defendant  company  and 
that  said  machine  and  conveyor  was  being  operated 
by  said  defendant  company  on  said  date.  That  while 
said  decedent  was  so  engaged  about  said  machine  and 
conveyor,  and  while  in  the  line  of  his  duties,  said 
decedent  fell  into,  upon,  against,  and  came  in  contact 
with  said  dangerous,  unguarded  machine  and  con- 
veyor, thereby  crushing  and  lacerating  his  head,  cut- 
ting off  his  skull,  lacerating  and  tearing  his  right  arm 
near  the  shoulder  joint,  killing  him  instantly.  That 
said  injuries  and  death  resulted  from  the  negligence 
and  carelessness  of  the  said  defendant  company  in 
operating,  and  permitting  and  suffering  to  be  oper- 
ated said  dangerous,  unguarded  machine,  contrary  to 
law  as  aforesaid.  Plaintiff  further  avers  that  said 
decedent  received  the  above  described  injuries  which 
resulted  in  his  death  by  the  negligence  and  careless- 
ness of  the  said  defendant  company  in  permitting,  suf- 
fering and  allowing  and  ordering  said  decedent  to 
work  upon  or  about  said  dangerous,  unguarded  ma- 
chine and  conveyor;  that  said  injuries  and  death  re- 
sulted wholly  through  the  negligence  and  carelessness 
of  the  said  defendant  company  as  above  described." 

It  is  also  alleged  that  said  decedent  left  surviving 
him  his  widow,  Matilda  Albin,  and  eight  children ;  that 
said  widow  and  two  of  the  children  were  dependent 
upon  him  for  their  support,  and  demanding  damages. 

The  answer  was  a  general  denial. 

It  is  well  settled  that  the  general  verdict  necessarily' 
determined  all  the  material  issues  in  favor  of  the 
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appellee,  and,  unless  the  answers  to  the  inter- 
2.     rogatories  disclose  facts  so  inconsistent  with 

the  general  verdict  that  they  cannot  be  recon- 
ciled with  it  under  any  conceivable  state  of  facts  prov- 
able under  the  issues,  the  court  did  not  err  in  over- 
ruling the  motion  for  judgment  on  the  answers  to  the 
interrogatories.  No  presumptions  are  to  be  indulged 
in  favor  of  the  answers  to  the  interrogatories,  but  all 
reasonable  presumptions  will  be  indulged  to  sustain 
the  general  verdict.  City  of  Jeffersonville  v.  Gray, 
supra.  The  reason  for  this  rule  is  well  stated  in  City 
of  South  Bend  v.  Turner  (1901),  156  Ind.  418, 60  N.  E. 
271, 54  L.  R.  A.  396, 83  Am.  St.  200,  as  follows :  ^ '  The 
jury  is  required  to  pronounce  upon  all  the  issuable 
facts  proved  in  the  case,  while  the  court  in  testing  the 
force  of  isolated  facts  disclosed  by  answers  to  inter- 
rogatories does  not  know,  and  cannot  know,  what 
other  facts  touching  the  same  matters  were  rightfully 
before  the  jury  to  justify  their  verdict.  Therefore, 
in  conceding  to  the  jury  the  presumption  of  right 
judgment,  to  overthrow  its  general  verdict,  the  special 
facts  returned  must  be  of  such  a  nature  as  to  exclude 
the  possible  existence  of  other  controlling  facts,  prov- 
able under  the  issues,  relating  to  the  same  subject.'* 
The  jury,  by  their  answers  to  the  interrogatories, 
found  the  facts  to  be  substantially  as  follows :  Dece- 
dent was  the  foreman  in  charge  of  the  machinery  in 
question,  and  had  been  in  charge  of  such  machinery 
for  many  years ;  it  was  a  part  of  his  duty  to  make 
repairs  to  such  machine,  and  just  prior  to  his  injury 
he  and  his  assistant  had  finished  doing  so;  he  then 
told  his  assistant  to  start  the  machine ;  to  do  so  it  was 
necessary  for  decedent's  assistant  to  pass  out  of  his 
sight ;  said  assistant,  when  starting  the  machine,  was 
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not  at  a  place  where  decedent  could  see  him ;  when  he 
directed  his  assistant  to  start  the  machine,  decedent 
was  standing  several  feet  from  the  place  where  he 
met  his  death.   It  was  necessary  for  decedent,  in  order 
to  put  himself  in  a  position  where  he  could  come  in 
contact  with  said  machine,  to  walk  several  feet  from 
the  place  where  he  was  last  seen  alive ;  the  portion  of 
the  machine  in  which  the  accident  occurred  was  upon 
a  raised  platform  above  which  were  two  iron  or  steel 
shafts,  one  about  9i/^  inches  above  the  other ;  the  plat- 
form below  these  shafts  was  about  one  foot,  51^  inches 
above  the  floor  at  the  south  end  and  was  about  eleven 
inches  above  it  at  the  north  end.    There  was  a  wooden 
bar  known  as  the  shifter  bar  about  IIY2  inches  south 
of  the  lower   shaft;   the   accident   was   caused  by 
decedent  being  struck  on  the  head  by  an  iron  bar 
attached  between  two  descending  chains;  decedent 
and  his  assistant  had  been  inside  said  machine  on  said 
platform  a  short  time  before  the  accident  to  adjust 
said  machine,  which  was  not  in  motion  at  the  time 
they  were  in  the  same  prior  to  the  accident.    Had 
there  been  a  gate  or  door  north  of  the  machine,  it 
would  have  been  necessary  to  have  opened  or  removed 
said  gate  or  door  in  order^to  enter  the  machine  to 
make  repairs ;  decedent  was  familiar  with  the  mechan- 
ism of  the  machine;  the  machine  was  five  feet,  ten 
inches  wide ;  the  platform  on  which  shafting  stood  was 
about  four  feet,  eleven  inches  deep  from  north  to 
south.    The  distance  between  the  two  sprocket  chains 
was  about  two  feet  and  eight  inches,  and  from  the 
sprocket  chains  to  the  outside  of  the  north  edge  of 
the  platform  was  one  foot  and  seven  inches.     The 
bars  on  the  sprocket  chains  were  about  nine  feet  and 
six  inches  apart;  the  chains  when  in  motion  moved 
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about  1421/^  feet  a  minute ;  the  machine  was  started 
and  stopped  by  a  shifter  lever  which  was  on  the  plat- 
form nine  feet  above  the  floor,  said  platform  being 
reached  by  a  stairway ;  from  the  top  of  such  stairway 
to  the  shifter  lever  was  about  twelve  feet  and  three 
inches;  the  repair  which  decedent  and  his  assistant 
had  made  consisted  in  replacing  the  sprocket  chains 
on  the  sprocket  wheel ;  decedent  had  often  made  this 
repair.  Decedent  had  full  authority  to  order  this 
machine  stopped  or  started  at  any  time  he  deemed  it 
desirable  or  necessary.  Decedent  could  not  have  been 
in  the  position  he  was  when  injured  had  there  been 
a  door,  gate,  or  other  guard  at  the  north  end  of  said 
machine  without  opening  or  removing  said  door  or 
other  guard.  Decedent  did  not  have  the  authority, 
if  he  thought  it  necessary  or  desirable  that  the  north 
.  end  of  said  machine  be  guarded,  to  see  that  a  guard 
was  placed  thereon;  nor  did  he  at  any  time  cause  a 
guard  to  be  placed  thereon,  or  suggest  to  defendant's 
construction  department  that  the  same  be  done.  On 
several  occasions  prior  to  the  accident  in  question, 
decedent  had  attempted  to  adjust  said  machine  while 
same  was  in  motion ;  when  the  chains  were  in  opera- 
tion they  moved  at  a  rate  of  speed  such  that  fifteen 
bars  would  pass  a  given  point  per  minute ;  these  bars 
were  about  nine  feet  apart ;  the  lower  of  the  two  shafts 
moved  from  south  to  north. 

The  appellant  first  contends  that  the  **  answers  to 

the  interrogatories  show  that  the  failure  to  guard  the 

machine  was  not  the  proximate  cause  of  the 

3.  accident  because  they  show  that  if  the  machine 
had  been  guarded  the  decedent  could  not  have 
placed  himself  in  the  position  he  was  in  when  the  acci- 
dent occurred  without  removing  the  guard.  *'    Argu- 


502  APPELLATE  COURT  OF  INDIANA, 

Klngan  &  Co.  v.  Albin,  Admz. — 70  Ind.  App.  493. 

lug  from  this  premise^  appellant  says  that  a  gaard 
would  not  have  afforded  any  protection  against  the 
accident,  as  the  voluntary  act  of  the  deceased  must 
have  been  the  proximate  cause  of  his  death.  The 
objection  to  this  contention  is  that  appellant's  logic 
is  at  fault.  Not  only  is  appellant's  logic  at  fault,  but 
the  facts  as  found  do  not  support  its  contention.  The 
answers  of  the  jury  do  not  show  what  the  deceased 
was  doing  when  killed.  There  are  no  facts  found  to 
justify  the  conclusion  that  the  accident  was  the  result 
of  any  voluntary  act  of  the  deceased.  In  view  of  the 
general  verdict,  it  would  be  more  reasonable  to  say 
that  the  injury  was  the  result  of  some  involuntary 
act  on  the  part  of  decedent,  such  as  accidentally  fall- 
ing or  slipping  on  a  wet  floor  in  passing  alongside  the 
unguarded  machine. 

The  answers  of  the' jury  to  the  interrogatories  do 
not  disclose  any  facts  or  state  of  facts  that  throw 
any  light  on  how  the  accident  happened.  Whether 
the  deceased  went  back  to  the  machine,  after  his  as- 
sistant went  upstairs,  and  started  it  for  the  purpose 
of  watching  it  so  as  to  see  that  it  was  in  working 
order  and  slipped  and  accidentally  fell  into  it,  or 
whether  he  attempted  to  make  some  adjustment  on 
the  machine  is  not  disclosed. 

It  will  not  do  to  say  what  might  or  might  not  have 
happened,  or  how  it  might  have  happened  if  the  ma- 
chine had  been  guarded.  The  answer  to  appellant's 
contention  is  that  the  jury  by  their  general  verdict 
found  that  the  machine  was  not  guarded,  and  that 
it  was  practicable  to  have  guarded  it  without  prac- 
tically destroying  its  usefulness  for  the  purpose  for 
which  it  was  intended.     Such  a  failure  is  a 

4.  plain  breach  of  the  duty  owing  to  the  employe, 
and  generally  constitutes  negligence  per  se. 
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Mmiteith  v.  Kokomo,  etc.,  Co.  (1902),  159  Ind. 

3.  149, 64  N.  E.  610, 58  L.  E.  A.  944 ;  Davis  v.  Mer- 
cer Lumber  Co.  (1905),  164  Ind.  413,  73  N.  E. 
899,  The  purpose  of  the  legislature  in  enacting  the 
statute  requiring  dangerous  machinery  to  be  guarded 
was  to  prevent  accidents.  The  jury  by  their  general 
verdict  found  that  the  absence  of  a  proper  guard  was 
the  proximate  cause  of  the  accident.  Such  a  conclu- 
sion and  finding  is  not  unwarranted.  To  hold  that  the 
absence  of  such  a  guard  cannot  be  the  proximate 
cause  of  an  injury  would  be  to  destroy  the  statute.  A 
proper  guard  might  not  have  prevented  the  accident, 
but  it  would  have  relieved  appellant  from  all  liability 
on  account  of  a  failure  to  comply  with  the  statute. 
As  said  by  this  court  in  Tucker,  etc.,  Mfg.  Co.  v. 
Staley  (1907),  40  Ind.  App.  63, 80  N.  E.  975 :  *^ So  far 
as  the  question  of  proximate  cause  is  concerned,  it  is 
not  necessary  that  appellant  should  have  anticipated 
the  particular  injury  which  resulted.  Davis  v.  Mercer 
Lumber  Co.  (1905),  164  Ind.  413.  It  is  quite  sufficient 
that  the  performance  of  the  statutory  duty  might, 
and  as  the  jury  found  would,  have  prevented  it.  The 
question,  as  before  stated,  was  one  of  fact,  and  no 
amount  of  logic  authorizes  us  to  disregard  the  ver- 
dict/' 

The  appellant  also  contends  that  the  answers  of 

the  jury  to  the  interrogatories  show  that  the  deceased 

was  guilty  of  negligence  which  contributed  to 

5.  his  death.  This  contention  is  based  upon  the 
theory  that  the  deceased  was  working  with  the 
machine  while  it  was  in  motion,  and  that  he  ought  to 
have  stopped  the  machine  before  undertaking  such 
work.  We  cannot  agree  with  appellant  in  this  conten- 
tion.   The  facts  as  found  do  not  show  that  deceased 
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was  working  with  the  machine,  or  attempting  to  do 
anything  with  it,  at  the  time  of  the  accident.  They 
only  show  that  the  deceased  and  his  assistant  had  been 
making  some  repairs  or  adjustments  a  short  time  be- 
fore the  accident;  that  they  had  the  repairs  com- 
pleted; that  the  assistant  had  gone  upstairs  and 
started  the  machine,  at  which  time  the  decedent  was 
standing  several  feet  from  the  machine ;  that  the  acci- 
dent was  caused  by  deceased  being  struck  on  the  head 
by  an  iron  bar  attached  between  two  descending 
chains  on  the  machine.  There  are  no  facts  showing 
what  the  deceased  was  doing,  or  that  he  did,  or  failed 
to  do  anything  that  could  be  construed  as  showing 
that  he  was  guilty  of  contributory  negligence. 

Several  interrogatories  were  submitted  to  the  jury, 
the  purpose  of  which  was  to  elicit  facts  showing  that 
the  deceased  was  guilty  of  contributory  negligence, 
and  which,  if  answered  in  favor  of  appellant,  would 
have  shown  deceased  guilty  of  negligence,  which  was 
the  proximate  cause  of  the  accident,  but  the  jury 
answered  each  of  these  interrogatories,  *'No  evi- 
dence. *  *  In  determining  whether  the  interrogatories 
and  the  answers  thereto  are  suflScient  to  over- 

■ 

6.  throw  the  general  verdict,  we  are  not  concerned 
about  the  truthfulness  of  the  answers.  We 
must  accept  them  as  being  true.  There  are  no  facts 
found  by  the  jury  showing  that  deceased  was  guilty 
of  contributory  negligence.  There  was  therefore  no 
error  in  overruling  appellant's  motion  for  judgment 
on  the  interrogatories. 

Did  the  court  err  in  overruling  appellant's  motion 
for  a  new  trial! 

When  the  jury  returned  into  court  with  their  gen- 
eral verdict  and  answers  to  the  interrogatories  appel- 
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lant  filed  a  motion  asking  the  court  to  require  the  jury 
to  retire  and  make  further  answers  to  interrogatories 
Nos.  11,  13,  15,  18,  19,  20,  23,  27,  41,  48,  53  and  54. 
This  motion  was  sustained  as  to  Nos.  18, 19,  20,  27, 48, 
53  and  54,  and  overruled  as  to  Nos.  11, 13, 15,  23  and 
41.  The  jury,  having  retired,  again  returned  into 
court  with  their  general  verdict  and  answers  to  inter- 
rogatories, and  appellant  filed  another  motion  asking 
the  court  to  require  the  jury  to  retire  and  make  fur- 
ther answer  to  interrogatory  No.  54,  which  motion 
was  overruled.  The  action  of  the  court  in  refusing 
to  require  the  jury  to  make  further  answer  to  inter- 
rogatories Nos.  11,  13,  15,  23,  41  and  54  is  set  out  as 
ground  for  a  new  trial. 

These  interrogatories  and  the  answers  thereto  are : 
(11)  Did  the  decedent,  immediately  before  the  acci- 
dent in  question,  voluntarily  step  upon  the  platform! 
A.  No.  evidence.  (13)  Did  decedent  put  his  head 
between  these  two  shafts  while  the  machine  was  in 
motion?  A.  No  evidence.  (15)  Did  the  decedent  step 
upon  said  platform  at  the  north  end  f  A.  No  evidence. 
(23)  Would  the  accident  have  occurred  if  decedent 
had  caused  the  machine  to  be  stopped  before  going 
into  it  at  the  time  of  his  accident?  A.  No  evidence 
that  he  went  in  at  the  time  of  accident.  (41)  Upon 
each  occasion  when  this  repair  or  adjustment  was 
made,  did  the  decedent  or  his  assistant  or  both  of 
them,  go  into  the  machine  from  the  same  direction 
that  decedent  entered  it  immediately  prior  to  the 
accident  in  question?  A.  No  evidence.  (54)  When 
said  machine  was  in  motion  was  such  fact  perfectly 
obvious  to  one  looking  at  it  when  within  eight  feet 
from  the  north  end  thereof?  A.  No  evidence.  (This 
is  the  first  answer  returned  to  said  interrogatory 
No.  54.) 
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The  jury  reconsidered  No.  54,  and  made  the  answer 
thereto  read  as  follows:  **No  evidence  as  to  eight 
feet,  ^  ^  and  after  being  so  answered,  the  court  refused 
to  require  the  jury  to  retire  again  and  make  further 
answer  to  such  interrogatory. 

Appellant's  motion  was  that  the  jury  be  required 
to  retire  and  make  further  answer  to  each  of  said 
interrogatories  for  the  reason  that  **  there  was  evi- 
dence introduced  in  the  course  of  the  trial  from 
which  each  of  said  interrogatories  could  and  should 
have  been  answered  otherwise  than  as  they  were 
answered.'*  Appellant  insists  that  each  of  these  in- 
terrogatories was  proper,  and  that  there  was  evi- 
dence on  the  subject  inquired  about  in  each  interroga- 
tory; that  Edward  McCloud,  who  was  one  of  appel- 
lant's witnesses,  testified  as  to  the  facts  asked  about. 

If  there  is  any  evidence  on  the  subject  embraced  in 

an  interrogatory,  it  is  the  duty  of  the  jury  to  answer 

such  interrogatory  in  accordance  with  the  pre- 

7.  ponderance  of  the  evidence.  If  the  jury  are 
unable  to  agree  upon  the  answers  to  interroga- 
tories, the  court  'should  discharge  the  jury  on  account 
of  such  disagreement,  the  same  as  in  a  case  where  the 
jury  fails  to  agree  on  a  general  verdict.  If  there  is 
no  evidence  on  the  subject  embraced  in  the  interroga- 
tory, the  jury  then  has  the  right  to  answer,  **No  evi- 
dence." Perry,  etc.,  Stone  Co.  v.  Wilson  (1903),  160 
Ind.  435, 67  N.  E.  183. 

A  party  submitting  proper  interrogatories  has  the 

right  to  have  them  answered  fairly  and  fully  {Indiana 

Union  Traction  Co.  v.  Swafford   [1913],  179 

8.  Ind.  279, 100  N.  E.  840),  but  it  is  not  available 
error  for  the  court  to  refuse  to  require  the  jury 

to  retire  and  make  more  definite  answers,  if  the 
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answers  demanded  would  not,  if  given,  change  the 
results  of  the  judgment  rendered.  Cleveland,  etc.,  R. 
Co.  V.  Ashury  (1889),  120  Ind.  289,  22  N.  E.  140. 

Appellant  *8  real  contention  is  not  that  the  answers 
are  defective  or  indefinite,  but  that  they  are  not  sus- 
tained by  the  evidence.    If  the  answers  of  the 

9-  jnry  to  interrogatories  are  not  sustained  by 
sufficient  evidence,  the  remedy  is  by  motion  for 
a  new  trial,  and  not  by  motion  to  require  the  jury  to* 
make  further  answers.  There  was  therefore  no  error 
in  overruling  the  motion  to  require  the  jury  to  make 
further  answer  to  said  interrogatories.  Frank  Bird 
Transfer  Co.  v.  Krug  (1903),  30  Ind.  App.  602,  65 
N.  E.  309 

The  appellant  next  contends  that  the  answers  to 
interrogatories  Nos.  46,  53  and  54  are  not  sustained 
by  sufficient  evidence.  These  interrogatories  and 
answers  are  as  follows:  (46)  Did  the  decedent  have 
the  authority,  if  in  his  opinion  it  was  necessary  or 
desirable  that  the  north  end  of  said  hog-scraping 
machine  should  be  guarded,  to  see  that  a  guard  was 
placed  thereon?  A.  No.  (53)  Did  the  accident  occur 
while  the  decedent  was  attempting  to  make  some  ad- 
justment of  said  machine  while  the  same  was  in 
motion?  A.  No.  (54)  When  said  machine  was  in 
motion  was  such  fact  perfectly  obvious  to  one  looking 
at  it  when  within  eight  feet  from  the  north  end  there- 
of ?   A.  No  evidence. 

It  is  clear  that,  even  though  the  jury  had  answeied 
Nos.  46  and  54  in  the  affirmative,  such  answers  would 
not  have  controlled  the  judgment.  A  different  judg- 
ment would  not  have  been  rendered  as  a  result  of 
such  affirmative  answers. 

Interrogatory  No.  53  is  double.  The  evidence 
showed  without  conflict  that  the  machine  was  in  mo- 
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tion  at  the  time  of  the  accident,  but  there  was  no  evi- 
dence that  the  deceased  was  making  any  adjustment 
of  the  machine  at  the  time  of  the  accident.  The  evi- 
dence without  conflict  showed  that  the  chains  which 
operated  the  machine  had  been  thrown  off  the 
sprocket  wheel;  that  the  machine  had  been  stopped; 
that  the  deceased  and  his  assistant  had  loosened  the 
take-ups,  put  the  chain  back  on  the  sprocket  wheel, 
and  tightened  the  take-ups ;  that  all  adjustments  and 
repairs  had  been  made  before  the  accident.  No  wit- 
ness testified  that  the  deceased  was  making  any  ad- 
justments of  the  machine  at  the  time  of  the  accident. 
The  only  witness  who  claimed  to  have  seen  the  acci- 
dent did  not  testify  that  the  deceased  made  any  ad- 
justment, or  attempted  to  make  any  adjustment,  after 
the  machine  was  started.  The  statement  of  the  wit- 
ness was  that  the  deceased  stepped  on  the  platform 
and  stooped  over  as  if  he  were  going  to  rake  some- 
thing out,  and  that  the  witness  supposed  he  was  rak- 
ing hog  hair.  The  jury  might  truthfully  have  an- 
swered this  question  by  saying  that  there  was  no 
evidence  that  the  deceased  was  attempting  to  make 
any  adjustment  of  the  machine  at  the  time  of  the 
accident. 

Complaint  is  next  made  of  the  refusal  of  the  court 
to  give  certain  instructions  tendered  by  appellant. 

Instruction  No.  1,  tendered  by  appellant,  asked  the 

court  to  instruct  the  jury  to  return  a  verdict  for 

appellant.     This  was  properly  refused.     The 

10.  evidence  conclusively  showed  that  the  machine 
which  caused  the  death  of  deceased  was  not 
guarded,  and  that  it  could  have  been  guarded 

1 1 .  without  in  any  manner  interfering  with  its  use- 
fulness.    One  witness  testified  to  a  state  of 
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facts  which  would  have  justified  the  jury  in  finding 
that  the  deceased  was  guilty  of  contributory  negli- 
gence, but  there  were  circumstances  surrounding  this 
testimony  which  might  have  warranted  the  jury  in 
not  believing  the  witness.  The  burden  of  proving  con- 
tributory negligence  was  on  appellant. 

Instructions  Nos.  3,  4,  7  and  9,  tendered  by  appel- 
lant, were  fully  covered  by  the  instructions  ^ven  by 
the  court.    No.  8  was  properly  refused,  as  there 

12.  was  no  evidence  to  which  it  was  applicable. 
By  this  instruction  the  court  was  asked  to  in- 
struct the  jury  that  there  was  no  obligation  on 

13.  the  owner  of  dangerous  machinery  to  guard  it 
while  repairs  were  being  made.    This  is  correct 

as  an  abstract  proposition  of  law,  but  the  evidence 
was  uncontradicted  that  the  repairs  or  adjustments  of 
the  machine  were  completed  before  the  accident,  and 
that  the  deceased  and  his  assistant  had  left  the  ma- 
chine. There  is  no  evidence  that  the  deceased  after- 
wards undertook  to  make  any  repairs,  or  that  he  was 
making  any  repair  or  adjustment  when  he  was  killed. 

Instruction  No.  3,  given  by  the  court  on  its  own 
motion,  was  in  part  as  follows:  **By  burden  of  the 
proof  is  meant  a  preponderance  of  the  evidence.  Such 
preponderance  is  not  necessarily  the  greater  number 
of  witnesses  testifying  to  any  one  fact,  but  the  evi- 
dence applying  to  that  particular  fact  which  is  greater 
in  weight  arid  credibility. 

**If  after  considering  all  the  evidence  in  the  cause 
you  should  find  that  the  evidence  on  any  given  ques- 
tion is  evenly  balanced,  you  should  find  on  that  ques- 
tion against  the  party  having  the  burden  on  such 
issue,  for  in  such  case  there  would  be  no  preponder- 
ance in  favor  of  such  proposition.'' 
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The  definition  of  the  '  *  burden  of  proof  *  *  is  not  cor- 
rect, but  there  is  no  claim  that  the  giving  of  this 

14.  instruction  misled  the  jury  to  the  disadvan- 
tage of  appellant.    Its  giving  was  not  reversible 

error. 

Instruction  No.  6  was  as  follows:    *^  'Proximate 

cause'  may  be  defined  as  an  act  which  immediately 

causes  or  fails  to  prevent  an  injury  which 

15.  might  reasonably  have  been  anticipated  would 
result  from  such  negligent  act  or  omission. '' 

This  is  a  correct  statement  of  the  law.  EvansvUle 
Hoop,  etc.,  Co.  V.  Bailey  (1909), 43  Ind.  App.  153, 157, 
84  N.  E.  549. 

We  have  examined  all  the  instructions  given  of 
which  complaint  is  made,  and  find  no  reversible  error. 

The  next  contention  of  appellant  is  that  the  verdict 
is  not  sustained  by  suJBScient  evidence.  That  the  ap- 
pellant was  negligent  in  failing  to  guard  the  machine 
that  caused  the  deceased's  death  is  not  seriously 
questioned.  The  evidence,  without  conflict,  is  that 
it  was  not  guarded,  and  that  it  could  have  been 
guarded  without  interfering  with  its  usefulness ;  that 
the  machine  was  stopped  while  the  deceased  and  his 
assistant  made  some  adjustments ;  that  when  the  ad- 
justments were  made  the  assistant  stepped  to  his 
place  about  twelve  feet  from  the  machine,  and  out  of 
sight  of  the  deceased,  and  started  the  machine;  that 
after  the  machine  had  been  running  about  two  or 
three  minutes  the  assistant  heard  a  noi'se  as  if  some- 
thing was  wrong  with  the  machine;  that  he  stopped 
the  machine  and  went  to  investigate,  finding  the  de- 
ceased, head  foremost  in  the  machine  dead.  The  only 
question  remaining  in  the  case  for  further  considera- 
tion is  whether  the  deceased  was  guilty  of  negligence 
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which  proximately  contributed  to  his  death.  The  bur- 
den of  proving  contributory  negligence  was  on  the 
appellant. 

Edward  McCloud  was  a  witness  for  appellant,  and 
was  the  only  witness  who  claimed  to  have  been  pres- 
ent and  to  have  seen  the  accident.  At  the  time  of  the 
trial  he  was  a  prisoner  in  the  Marion  county  work- 
house,  and  his  testimony  was  given  in  a  deposition 
which  was  read  to  the  jury.  He  testified  that  he  was 
thirty-seven  years  of  age ;  that  he  Vas  working  for 
appellant  at  the  time  the  deceased  was  killed;  that 
he  saw  the  accident;  that  when  he  first  saw  the  de- 
ceased, he,  deceased,  was  standing  right  down  in 
front  of  the  hog-scraper  and  was  off  the  platform  and 
about  three  feet  from  the  machine ;  that  he  had  just 
come  out  from  under  there  and  told  his  helper,  Arnold 
Cornelius,  to  start  the  machine ;  that  the  helper  went 
upstairs  and  started  the  machine;  that  the  reason 
witness  was  down  on  the  floor  where  the  accident  hap- 
pened was  that  the  machine  was  stopped,  and  that  he 
just  walked  around  downstairs  looking  around ;  after 
the  helper  went  upstairs  the  deceased  stopped  there 
a  few  moments  looking,  and  then  he  went  ahead  and 
went  under  the  machine  like  he  was  going  to  rake 
something  out;  that  was  after  he  told  the  assistant 
to  start  it;  he  had  been  under  there  once,  and  had 
come  out  and  told  his  assistant  to  start  it;  that  is 
when  he  went  back  the  second  time;  there  was  the 
machine  and  iron  rods  that  go  across  and  a  little  plat- 
form that  he  could  step  on;  the  platform  was  about 
two  feet  wide  and  not  over  l^/^  feet  high ;  he  just  step- 
ped on  the  platform  and  stuck  his  head  right  down 
under  there  when  his  foot  slipped;  the  machine  was 
going  then;  had  been  going  about  five  minutes;  he 
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stuck  his  head  under  there  like  he  was  raking  some- 
thing out ;  supposed  he  was  raking  hog  hair ;  saw  the 
thing  catch  him ;  saw  his  foot  slip  and  he  fell  in  the  ma- 
chine ;  he  was  taken  out  dead ;  his  head  was  cut  off ; 
stood  there  and  watched  him  five  minutes;  saw  him 
two  or  three  minutes  before  the  machine  started;  he 
walked  up  there  to  work  in  the  machine;  he  was 
through  working  on  the  machine;  was  raking  some- 
thing out  from  under  there  when  his  foot  slipped ;  he 
stuck  his  head  in  between  two  rods  there;  is  all  he 
saw.  Witness  said  that  he  *  *  hollered  *  there  is  a  man 
in  the  machine.'  '' 

Appellant  contends  that  the  deceased  was  attempt- 
ing to  make  some  repairs  or  adjustments  on  the  ma- 
chine while  it  was  in  motion  and  that,  even  if 

16.  the  same  had  been  guarded,  that  would  not 
have  prevented  the  accident.  The  objection  to 
this  argument  is  that  it  is  simply  a  conjecture.  It  is 
a  sufficient  answer  to  say  that  there  is  no  evidence 
that  deceased  was  attempting  to  make  any  repairs  or 
adjustments  at  the  time  of  his  death.  The  jury  were 
justified  in  finding  that  he  stooped  over  to  rake  some- 
thing out  from  under  the  machine,  and  that  in  so 
doing  he  slipped  and  fell  into  the  machine,  being  in- 
stantly killed,  and  that,  if  there  had  been  a  gate  or 
guard  in  front  of  the  machine,  as  explained  by  the 
witnesses,  the  accident  would  not  have  happened. 

We  find  no  reversible  error  in  the  record.*  Judg- 
ment affirmed. 
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McBeth-Evans  Glass  Company  v.  Bbunson. 

[No.  9,764.    Filed  May  13,  1919.    Rehearing  denied  June  18,  1919.] 

1.  Masteb  and  Servant.— /n/ury  to  Bervant, — Action, — Complaint, 
— Sufficiency. — In  an  action  by  a  glass-blower  against  a  glass  com- 
pany for  personal  injuries,  paragraphs  of  complaint  alleging  that 
plaintiff's  eyes  were  Injured  through  defendant's  negligence  in  per- 
mitting poisonous  dust  and  fumes  to  escape  from  its  mixing  room 
into  the  room  where  plaintiff  was  working,  and  by  reason  of  being 
exposed  to  intense  radiated  heat,  against  which  plaintiff  was  not 
instructed  how  to  protect  himself,  held  good  as  against  demurrer, 
p.  515. 

2.  Master  and  Servant. — Injury  to  Servant, — Action, — Inatruc- 
t ions,— Ignoring  Issues. — Proximate  Cause. — In  an  action  by  a 
glass  blower  against  a  glass  company  for  injuries  alleged  to  have 
been  caused  by  defendant's  negligence  In  permitting  poisonous 
dust  and  fumes  to  escape  from  its  mixing  room  into  the  room 
where  plaintiff  was  working,  an  instruction  that.  If  plaintiff, 
because  of  such  poisonous  dust,  had  been  injured  In  his  general 
health,  and  as  a  result  of  the  condition  of  his  general  health  he 
suffered  cataracts  of  the  eyes,  though  not  expressly  stating  that 
the  Jury  must  find  the  condition  of  plaintiff's  health  resulting  in 
cataracts  was  produced  by  the  poisonous  gas,  etc.,  held  neither 
misleading  nor  objectionable  as  directing  a  particular  verdict  for 
plaintiff  upon  presupposed  acts  of  negligence  therein  set  forth 
and  omitting  the  essential  element  of  proximate  cause,    p.  522. 

3.  Master  and  Servant. — Injury  to  Servant, — Action, — Instruc- 
tions,— Contributory  Negligence, — In  an  action  by  a  glass-blower 
for  i)ersonal  injuries,  an  Instruction  that  the  Jury  must  find,  be- 
fore they  would  be  warranted  in  ^returning  a  verdict  for  plaintiff, 
that  he  had  no  knowledge  that  breathing  the  poisonous  dust,  gases 
and  fumes,  which  injured  his  general  health  and  caused  cataracts 
to  form  on  his  eyes,  was  injurious  to  him,  was  not  erroneous  as 
omitting  the  element  of  contributory  negligence,  since,  without 
knowledge  of  the  effect  of  the  dust,  etc.,  on  his  health,  plaintiff 
could  not  have  been  guilty  of  contributory  negligence  in  contin- 
uing in  his  work.    p.  523. 

4.  Negligence. — Negligence  per  se, — Violation  of  Statute. — ^Where 
the  acts  and  omissions  complained  of,  in  a  servant's  action  against 
the  master  for  personal  injuries,  were  a  matter  of  statutory  duty, 
defendant's  failure  to  observe  the  statute  was  negligence  per  se, 
p.  523. 

5.  Master  and  Servant. — Injury  to  Servant, — Negligence. — Failure 
to  Comply  with  Statute. — If  a  glass  company  knew  of  the  pols- 
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onous  nature  and  deleterious  effect  of  gases  and  dust  which  it  al- 
lowed to  escape  from  its  mixing  room,  and  permitted  the  contin- 
ued exx)osure  of  workmen  thereto,  it  was  negligent,  as  a  matter 
of  law,  under  {3862d  Burns  1914,  Acts  1011  p.  509.    p.  524. 

6.  Master  and  Sebvant. — Injury  to  Servant — Negligence, — ^If  a 
glass  company  had  no  actual  knowledge  that  poisonous  gases  and 
dust  which  it  permitted  to  escape  from  its  mixing  room  were  in- 
jurious to  employes,  but  by  the  exercise  of  reasonable  care  could 
have  learned  such  fact,  and  yet  allowed  the  xmrtition  between  the 
mixing  room  and  an  adjoining  one  to  become  in  disrepair,  so  that 
dust  and  gases  passed  through  into  the  other  room  and  affected 
workmen  therein  employed,  l^e  company  was  negligent  in  not 
ascertaining  the  facts  as  to  the  percolation  of  gas  and  dust,  and 
in  permitting  further  unnecessary  exposure  of  its  employes 
thereto,    p.  525. 

7.  Masteb  and  Sebvant. — Injury  to  Servant, — Action, — Instruction. 
— Negligence, — Invading  Province  of  Jury, — In  an  action  against 
a  glass  company  by  a  glass-blower  for  injuries  to  his  eyes  from 
exposure  to  intense  heat,  an  instruction  that  the  company  was 
guilty  of  negligence  in  ordering  plaintiff  to  work  where  his  eyes 
were  subjected  to  such  heat  when  he  was  in  a  "run-down  condi- 
tion of  health,"  held  erroneous  as  informing  the  jury  that  the  giv- 
ing of  such  order,  under  the  circumstances  alleged  in  the  com- 
plaint, was  negligence  per  8e,  whereas  the  question  was  one  of 
fact  for  the  determination  of  the  Jury.    p.  525. 

6.  Trial. — Instruction. — Predicating  on  Erroneous  Instruction, — An 
instruction  predicated  on  other  instructions  previously  given  by 
the  specific  reference  "as  hereinbefore  set  forth,"  is  bad,  if  any 
of  such  other  instructions  are  erroneous,    p.  527. 

From  Madison  Circuit  Court;  Luther  F.  Pence. 
Judge. 

Action  by  Earl  S.  Brunson  against  the  McBeth- 
Evans  Glass  Company.  From  a  judgment  for  plain- 
tiff, the  defendant  appeals.    Reversed.    . 

B.  H.  Campbell,  F.  E.  Matson,  Ralph  K.  Kane, 
James  A.  Ross,  Robert  D.  McCord,  L.  R.  Zapf  and 
A.  A.  iS^cferetfeer,  for  appellant. 

Kittinger  d  Diven,  for  appellee. 

Enlob,  J. — The  complaint  upon  which  this  case  was 
tried  consisted  of  two  paragraphs.    To  each  of  said 
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paragraphs  separate  demurrers  were  addressed  for 
want  of  facts.    The  demurrers  were  overruled. 

The  errors  assigned  are :  First,  the  overruling  of 
the  demurrer  to  the  first  paragraph  of  complaint. 
Second,  the  overruling  of  the  demurrer  to  the  second 
paragraph  of  complaint.  Third,  the  overruling  of 
the  appellant's  motion  for  a  new  trial. 

The  first  paragraph  of  complaint  is  quite  lengthy, 

but  the  material  averments  therein  contained  are: 

That  defendant  is  a  corporation,  engaged  in 

1.  operating  a  glass  factory  at  El  wood,  Indiana, 
and  has  been  so  engaged  for  fifteen  or  twenty 
years,  manufacturing  lamp  chimneys  and  other  glass 
products;  that  it  owns  its  own  factory  building  and 
grounds,  and  employs  from  100  to  300  men,  in  the 
various  departments  of  its  factory,  in  the  operation 
thereof;  that  plaintiff  entered  the  employ  of  said 
defendant  some  years  ago,  working  first  as  a  gatherer 
of  molten  glass,  and  later  as  a  glass-blower,  working 
in  the  blowing  room;  that  adjacent  to  the  blowing 
room  defendant  maintained  a  room  known  as  a  mix- 
ing room,  where  it  mixed  products,  used  in  the  manu- 
facture of  glass,  in  large  troughs;  that  among  the 
poisonous  substances  so  there  mixed  were  suboxide 
of  copper,  oxide  of  tin,  white  sand,  pearl  ash,  salt- 
peter, arsenic,  magnesia,  soda-ash,  lime,  carbonate  of 
soda,  nitre,  charcoal,  lead  and  pearl  ashes,  which  said 
substances  were,  during  all  of  said  time,  mixed  dry ; 
that  all  of  said  substances  were  injurious  to  human 
beings  who  came  in  contact  with  them,  and  especially 
to  the  eyes  of  such  persons. 

That  from  the  mixing  of  said  poisonous  substances 
in  a  dry  and  powdery  state  there  arose  a  cloud  of  dust, 
which,  if  not  confined  and  prevented  from  blowing 
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from  said  mixing  room  into  the  other  departments  of 
said  factory,  would  permeate  the  atmosphere  in  other 
parts  of  said  factory;  that  said  dust  was  deleterious 
to  health,  and  liable  to  injure  the  eyes  and  eyesight 
of  human  beings  who  were  compelled  to  work  in  the 
air  so  permeated  therewith. 

That  it  was  defendant's  duty  to  confine  said  poison- 
ous dust  in  said  mixing  room,  and  prevent  the  same 
from  entering 'the  other  departments  of  said  factory, 
and  to  protect,  its  workmen  from  said  dust,  and  keep 
the  dust  from  said  poisonous  chemicals  from  entering 
the  eyes  and  lungs  of  such  employes;  that  the  dele- 
.  terious  and  injurious  effect  of  the  dust  upon  the  eyes 
of  human  beings  was  well  known  to  defendant  at  all 
times. 

That  between  September,  1912,  and  June,  1914, 
plaintiff  worked  from  time  to  time  as  a  blower  in  the 
blowing  room,  and  during  said  time  his  eyes  and  his 
eyesight  became  affected  and  injured  from  the  dust 
permeating  the  air  and  atmosphere  in  the  blowing 
room,  cpmiiig  from  the  mixing  room,  where  said 
chemicals  were  so  mixed;  that  he  did  not  know  said 
dust  was  injuring  his  eyes,  or  eyesight,  or  that  it 
would  injure  them,  until  since  he  ceased  work  in 
June,  1914,  but  defendant  did  at  all  times  know  that 
the  dust  from  said  poisons,  coming  in  contact  with 
the  eyes  of  its  workmen,  would  injure  them  and  de- 
stroy the  sight  thereof. 

That  said  defendant  could  have  prevented  the 
employes  from  coming  in  contact  with  said  poisonous 
dust,  and  avoided  any  injury  to  its  employes  land 
plaintiff  therefrom,  had  said  defendant  kept  the  mix- 
ing room  tightly  closed  and  allowed  no  cracks  or 
openings  therein ;  that  the  defendant  negligently  and 
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carelessly  allowed  the  partition  between  the  blowing 
room  and  the  mixing  room  to  remain  loose  and  open, 
with  large  cracks  in  the  same,  so  that  dust  and  fumes 
from  the  mixing  room  escaped  through  the  same  into 
said  blowing  room  and  permeated  the  air  therein,  and 
blew  into  plaintiff's  face  and  eyes,  while  he  was 
working  therein  blowing  glass ;  that  there  were  doors 
in  said  mixing  room  for  the  purpose  of  keeping  the 
same  closed,  but  said  defendant,  during  all  of  said 
time  negligently  allowed  and  permitted  said  doors  to 
be  open,  and  said  dust  to  escape  through  the  same 
into  the  blowing  room;  that  defendant  during  all  of 
said  time  negligently  suffered  and  permitted  the  par- 
tition shutting  off  the  mixing  room  to  hp  loose  and 
insecure,  and  allowed  large  cracks  and  openings  to 
remain  in  same,  so  that  the  same  was  at  all  times 
open  and  permitted  the  dust  from  said  troughs  and 
said  poisonous  chemicals  to  escape  from  the  mixing 
room  through  said  openings  and  through  said  doors 
into  the  blowing  room,  and  into  the  plaintiff 's  face  and 
eyes,  thereby  injuring  his  eyes  and  eyesight. 

That  plaintiff  was  engaged  in  blowing  glass  in  said 
department  of  defendant's  factory,  and  did  not  appre- 
ciate or  know  the  danger  thereof,  and  did  not  realize 
or  know  that  his  eyes  were  being  injured  from  the 
poisonous  air  until  the  injury  was  done,  his  eyesight 
affected,  and  his  general  health  impaired ;  that  he  has 
not  worked  in  said  factory  since  acquiring  such  knowl- 
edge. 

That  the  said  poisonous  dust  which  so  escaped 
through  said  faulty  and  negligently  constructed  walls 
of  the  mixing  room  into  said  blowing  room,  and  into 
the  face  and  eyes  of  plaintiff,  did  injure  his  general 
health  and  his  eyes  and  eyesight  and  cause  cataracts 
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to  form  over  the  pupils  of  his  eyes  so  that  his  eye- 
sight was  seriously  impaired,  and  he  could  not  see 
to  get  about  to  work,  and  was  compelled  to  quit  work 
and  go  to  an  oculist  for  treatment  for  his  eyes,  at 
large  expense ;  that  he  has  been  rendered  practically 
blind,  and  his  eyes  and  eyesight  have  been  so  injured 
that  they  cannot  be  cured;  that  his  eyes  before  said 
time  were  in  good  condition,  and  he  could  see  well  to 
work  and  get  about,  and  was  able  to  earn  three 
dollars,  or  more,  per  day. 

That,  by  reason  of  the  negligence  of  defendant  in 
allowing  the  doors  between  said  blowing  room  and 
said  mixing  room  to  be  and  remain  open,  and  in  allow- 
ing many  large  cracks  and  openings  to  remain  in  the 
wall,  so  as  to  permit  said  poisonous  dust  from  said 
chemicals,  while  being  so  mixed  therein,  to  escape 
from  said  mixing  room  into  said  blowing  room,  where 
plaintiff  worked,  the  place  where  plaintiff  worked  was 
rendered  unsafe  and  dangerous  to  him,  all  of  which 
could  have  been  avoided  by  the  use  of  ordinary  care 
and  diligence  on  the  part  of  said  defendant. 

The  plaintiff  had  worked  for  defendant  from  time 
to  time  since  1905,  working  first  as  a  gatherer  and 
afterwards  as  a  blower ;  that  he  worked  in  said  blow- 
ing room  in  1912,  and  to  the  early  part  of  1913,  as  a 
blower,  when,  on  account  of  general  bad  health,  he 
laid  off  until  the  autumn  of  1913,  when  he  again  began 
working  for  defendant,  and  thereafter  worked  part 
of  the  time  as  a  gatherer,  and  part  of  the  time  as  a 
blower,  as  directed  by  defendant,  in  said  blowing 
room;  that  defendant  knew  all  the  time,  and  could 
have  known  by  the  use  of  ordinary  care,  of  all  of  said 
conditions  herein  alleged,  and  of  said  dangers  to 
plaintiff  from  said  gases,  dust  and  fumes;  that  said 
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poisonous  gases,  dust  and  fumes  work  upon  one  ex- 
posed thereto  in  an  insidious  manner,  and  give  no 
warning  to  the  person  exposed  by  causing  any  pain, 
and  one  unacquainted  with  the  facts  as  to  the  action 
of  this  poison  would  not  know  of  the  injury  being 
done  him  until  it  was  done ;  that  plaintiff  was  ignor- 
ant of  the  danger  of  said  gases,  fumes  and  dust,  and 
had  no  notice  or  knowledge  that  it  was  from  that 
source  that  his  general  health  had  become  impaired 
and  his  eyes  injured. 

That,  by  reason  of  the  facts  herein  alleged,  the 
place  in  which  he  was  compelled  to  work  was  a  dan- 
gerous and  unsafe  place  in  which  to  work,  which  fact 
plaintiff  did  not  know,  and  which  fact  defendant  did 
at  all  times  know,  or  could  have  known  by  the  use  of 
ordinary  care ;  that  the  said  injuries  to  plaintiff  were 
caused  and  brought  about  by  the  negligence  and  care- 
lessness of  defendant  in  failing  to  f jirnish  plaintiff  a 
safe  place  in  which  to  work,  as  aforesaid ;  that  plain- 
tiff is  twenty-nine  years  of  age,  and  his  eyesight  is 
permanently  impaired,  and  his  general  health  im- 
paired; that  said  injury  to  his  eyes  and  loss  of  his 
sight  was  caused  and  brought  about  by  the  negli- 
gence and  carelessness  of  defendant,  as  herein 
averted,  and  not  otherwise. 

Then  follows  a  statement  of  special  damages,  and 
the  paragraph  concludes  with  prayer  for  damages  in 
the  sum  of  $20,000. 

The  second  paragraph  of  complaint  charges  the 
same  general  acts  of  negligence  charged  in  the  first 
paragraph  of  complaint,  and  it  also  contains  two  addi- 
tional charges  of  negligence,  viz.:  (1)  Negligence  in 
not  instructing  plaintiff  as  to  the  dangers  to  his  eyes, 
when  the  same  were,  during  the  course  of  his  employ- 
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inent,  exposed  to  intense  radiated  heat.  This  negli- 
gence is 'charged  in  the  following  language:  **That 
in  working  at  said  trade  as  a  gatherer,  or  said  trade 
as  a  blower,  he  was  exposed  to  an  intense  heat.  That 
said  radiated  heat  has  a  tendency  to  affect  and  cause 
diseases  of  the  eyes,  of  which  fact  plaintiff  had  no 
notice  or  knowledge  until  since  this  suit  was  filed, 
and  he  was  never  informed  of  said  fact  by  defendant, 
who  well  knew  of  said  fact.  That  to  resist  said 
tendency  to  cause  disease  of  the  eyes,  the  workman 
should  be  instructed  how  to  protect  himself,  but  plain- 
tiff was  not  so  instructed  and  defendant  negligently 
failed  to  instruct  him  as  to  the  danger  to  his  eyes 
from  exposure  of  them  while  working  where  he  was 
exposed  to  intense  heat,  as  herein  set  out;  and  to 
resist  the  same  the  employe  should  remain  in  the  best 
of  health.  That  if  the  employe  is  working  and  ex- 
posed to  said  heat  and  becomes  from  other  causes 
weak  and  debilitated,  then  he  becomes  more  suscept- 
ible to  disease  of  the  eyes  from  said  work  and  expos- 
ure to  heaf  (2)  The  alleged  negligence  of  the  de- 
fendant in  causing  him  to  work  where  he  was  exposed 
to  great  heat,  at  a  time  when  he  was  in  a  general  run- 
down condition  of  health,  is  charged  in  the  following 
language:  **That  plaintiff  not  having  been  warned, 
instructed,  or  informed  of  any  of  said  facts,  kept 
working  as  aforesaid  as  a  gatherer  and  blower  in  said 
blowing  room  of  said  defendant's  factory,  and  fre- 
quently after  his  regular  hours  as  a  gatherer  or 
blower  he  was  compelled  to  and  did  work  from  one 
and  a  half  to  three  hours  in  setting  pots,  which  was 
difficult  work  and  exposed  his  body  and  his  eyes  to 
great  heat.  That  on  account  of  plaintiff  working  in 
said  blowing  room,  as  aforesaid,  and  inhaling  said 
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dust,  gases  and  fumes,  as  aforesaid,  and  on  account 
of  said  overwork  in  assisting  in  setting  said  pots  as 
aforesaid,  plaintifE^s  general  health  was  injured  and 
impaired,  and  he  became  weak,  sick  and  debilitated, 
which  condition  of  health  crept  upon  him  so  insid- 
iously that  before  he  realized  it  he  was  in  said  condi- 
tion, without  knowledge  or  notice  of  the  cause  thereof. 
That  he  had  made  said  business  of  gathering  and 
blowing  glass  his  trade  while  working  for  the  defend- 
ant and  had  to  rely  upon  his  said  work  to  support 
himself  and  family.  That  when  he  would  become 
weakened  and  have  to  quit  work  he  would  take  a  rest 
and  regain  his  health  to  some  extent  and  then  again 
go  to  work,  as  aforesaid,  without  any  knowledge  or 
notice  of  what  was  causing  his  bad  health.  That 
knowing  nothing  about  and  having  no  notice  that  said 
heat  had  a  tendency  to  cause  disease  of  the  eyes,  and 
that  his  general  bad  health  would  make  him  more 
liable  to  contract  said  disease  of  the  eyes,  he  kept  on 
working  as  aforesaid,  until  June,  1914,  and  from  such 
work  contracted  a  disease  of  the  eyes  which  has  ren- 
dered him  almost  blind  and  made  it  impossible  for 
him  to  work  or  to  earn  money.  That  he  cannot  get 
about  except  by  the  help  of  others.'*  Special  dam- 
ages are  then  alleged,  and  this  paragraph  concludes 
with  the  prayer  for  damages  in  the  sum  of  $20,000. 

Each  paragraph  of  this  complaint  is  good,  and  the 
demurrers  thereto  were  properly  overruled. 

Appellant  also  urges  that  the  trial  court  erred  in 
overruling  its  motion  for  a  new  trial.  By  its  fourth 
specification,  in  its  motion  for  a  new  trial,  the  appel- 
lant says:  **The  court  erred  in  giving  to  the  jury 
instruction  No.  2  as  requested  by  the  plaintiflf,  and 
given  by  the  court,  which  instruction  was  No.  3  of 
those  read  by  the  court  to  the  jury.** 
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Appellant  objects  to  this  instruction  on  three 
grounds :  First,  because,  it  says,  it  directs  a  particu- 
lar verdict  in  favor  of  the  plaintiff  upon  the  presup- 
posed acts  of  negligence  on  the  part  of  the  appellant 
as  therein  set  forth,  and  omitted  and  ignored  the  es- 
sential element  of  proximate  cause.  Second,  because, 
it  says,  the  instruction  complained  of  omits  the  essen- 
tial element  of  want  of  contributory  negligence  on 
the  part  of  appellee,  and  directs  a  verdict  upon  the 
facts,  or  acts  of  appellant,  without  reference  to  appel- 
lant's  care  or  want  of  care.  Third,  because,  it  says, 
it  invades  the  province  of  the  jury  in  assuming  that 
the  acts  and  omissions  of  appellant  therein  referred 
to  constituted  and  were,  under  the  circumstances, 
negligent. 

This  instruction  is  not  open  to  the  objections  urged 
by  counsel  against  it. 

As  to  proximate  cause,  the  language  of  said  in- 
struction, as  it  relates  to  that  element,  is  as  follows, 
after  reciting  the  allegations  of  the  complaint : 

2.  **and  during  all  said  length  of  time  said  de- 
fendant by  the  use  of  ordinary  care  could  have 
known  the  same,  and  you  further  find  that  the  breath- 
ing of  said  dust,  gases  and  fumes  that  came  from 
said  mixture,  as  aforesaid,  were  injurious  to  the 
plaintiff,  of  which  fact  he  had  no  knowledge,  and  of 
which  fact  the  defendant  could  have  known,  by  the 
use  of  ordinary  care,  or  did  know,  and  you  further 
find  that  the  plaintiff  has  been  injured  thereby  in  his 
general  health,  and  as  a  result  of  the  condition  of  his 
general  health  he  has  suffered  cataracts  of  the  eyes, 
then  I  instruct  you  that,  if  you  find  the  facts  stated 
in  this  instruction  to  be  true,  you  will  be  entitled  to 
find  for  the  plaintiff. '' 
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While  it  is  true  that  this  instruction  does  not  say 
in  express  terms  that  the  jury  must  find  that,  as  a 
result  of  the  condition  of  his  general  health,  so  pro- 
duced  as  aforesaid,  he  has  suffered  cataracts  of  the 
eyes,  yet  the  instruction  is  so  plain  that  the  jury  could 
not  have  been  misled  thereby. 

As  to  the  contributory  negligence  of  the  plaintiff, 

the  jury  were  told  that  they  must  find,  before  they 

would  be  warranted  in  returning  a  verdict  for 

3.  the  plaintiff,  that  plaintiff  had  no  knowledge 
that  the  breathing  of  the  dust,  gases  and  fumes 

that  came  from  said  mixture  were  injurious  to  him. 
The  jury  was  required  to  find  that  plaintiff  had  no 
knowledge,  and,  if  he  had  no  knowledge,  it  is  di£Gicult 
to  conceive  how  he  could  have  been  guilty  of  contribu- 
tory negligence,  causing  his  injury,  as  appUed  to  the 
above  instruction. 

Next  it  is  urged  that  this  instruction  is  bad  in  that 
it  assumes  the  appellant  to  have  been  negligent,  under 
the  circumstances,  as  to  the  acts  and  omissions  com- 
plained of. 

If  the  acts  and  omissions  complained  of,  as  stated 
in  this  instruction,  were  a  matter  of  statutory 

4.  duty,  then  the  failure  of  defendant  to  observe 
the  statute  and  comply  therewith  was  negli- 
gence per  se. 

It  is  alleged  in  the  first  paragraph  of  amended  com- 
plaint, among  other  things,  **that  the  dust  and  gases 
coming  into  the  mixing  room  were  poisonous ;  that  the 
breathing  of  them  was  deleterious  to  health;  that 
plaintiff  while  at  his  work  under  his  employment,  did 
breathe  and  inhale  these  gases  and  dust;  that  they 
injured  his  health;  that  he  did  not  know  that  they 
were  injurious  to  health  at  the  time  he  was  laboring 
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there  and  breathing  and  inhaling  them;  that  the  de- 
fendant did  know  they  were  injurious  to  the  work- 
men, or  by  the  exercise  of  ordinary  care  could  have 
known  that  fact.*'  All  these  facts,  with  others  men- 
tioned in  said  instruction,  the  jury  were  told  they 
must  find  before  returning  a  verdict  for  plaintiff. 

Section  4,  ch.  236,  Acts  1911  p.  599,  §3862d  Burns 
1914,  provides:  *'It  is  hereby  made  the  duty  of  all 
owners,  •  *  •  corporations,  agents  or  persons 
whatsoever,  engaged  in  the  care,  operation,  manage- 
ment, *  *  *  of  any  *  *  *  shop,  factory  or 
business  of  whatsoever  kind,  •  •  •  and,  gener- 
ally, it  shall  be  the  duty  of  all  owners,  managers, 
operators,  contractors,  *  •  *  and  all  other  per- 
sons having  charge  of,  or  responsible  for,  any  work, 
mechanism,  machinery,  appliance,  building,  factory, 
plants,  means,  employment,  or  business  of  whatsoever 
nature,  involving  risk  or  danger  to  employes,  •  ♦  • 
to  use  every  device,  care  and  precaution  which  it  is 
practicable  and  possible  to  use  for  the  protection  and 
safety  of  life,  limb  and  health,  limited  only  by  the 
necessity  for  preserving  the  reasonable  efficiency  of 
such  structure,  ways,  work,  plant,  building,  factory, 
*  *  *  appliances,  apparatus,  or  other  devices  or 
materials,  without  regard  to  additional  cost  of  suit- 
able materials  or  safety  appliances,  or  safe  condi- 
tions, or  operations,  the  first  concern  being  safety  to 
life,  limb  and  health. ' ' 

In  view  of  this  section  of  the  statute,  in  consider- 
ing the  instruction  under  investigation,  we  ask,  Did 
the  appellant  know  that  the  continued  breath- 

5.     ing  of  the  dust  and  fumes,  as  complained  of, 

was  injurious  to  the  workmen?    If  appellant 

did  not  so  know,  could  it  by  the  exercise  of  reasonable 
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care  and  caution  in  the  premises  have  so  known?  If 
it  did  know  of  the  poisonous  nature,  and  deleterious 
effect  of  these  gases  and  dust  on  workmen,  and  per- 
mitted their  continued  exposure  thereto,  it  was  neg- 
ligent, as  a  matter  of  law,  under  the  foregoing  statute. 
If  it  did  not  have  actual  knowledge  of  the  f  ore- 

6.  going  facts,  but  by  the  exercise  of  reasonable 
care  in  the  premises  could  have  so  known,  and 

yet  permitted  the  continuation  of  such  dangerous  con- 
dition, as  to  which  condition  the  jury  were  told  in  said 
instruction  that  they  must  find  as  a  fact,  ^  ^  That  said 
partition  was  allowed  by  defendant  to  become  in  dis- 
repair and  was  not  properly  constructed  •  *  * 
and  that  the  doors  and  window^s  were  left  open  so  that 
dust  •  •  *  was  allowed  to  arise  and  blow  through 
said  crevices  and  cracks  and  said  -doors  and  windows 
in  said  partition,  into  and  upon  the  workmen,  and  the 
plaintiff,  at  work  in  said  blowing  room,'*  then,  this 
fact  being  found  against  appellant,  it  was  guilty  of 
negligence  in  not  so  ascertaining  that  fact,  and  in 
permitting  further  unnecessary  exposure  of  its  em- 
ployes thereto. 

This  instruction  is  not  open  to  the  objections  urged 
against  it. 

The  appellant  also  complains  of  the  fourth  instruc- 
tion given.     This  instruction  relates  to  the  allega- 
tions found  in  the  second  paragraph  of  plain- 

7.  tiff's  complaint,  and  is  as  follows:    **No.  4. 
*     *     *     That  the  plaintiff,  being  required  to 

work  in  said  blowing  room  of  the  defendant 's  factory 
where  said  dust,  fumes  and  gases  were  blown  in  upon 
him,  inhaled  the  same,  and  as  a  result  of  said  negli- 
gence of  said  defendant,  as  aforesaid,  the  plaintiff 
became  weak  and  sickened,  and  his  general  health  was 
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bad,  and  that  while  in  said  general  run-down  condi- 
tion  caused  by  the  breathing  of  said  gases  and  fumes 
and  dust,  so  blown  in  upon  him  by  the  negligence  of 
said  defendant,  the  said  plaintiff  was  required  to  and 
did  work  in  a  place  where  he  was  exposed  to  intense 
radiated  heat  upon  his  eyes  and  body,  and  that  while 
in  said  condition  of  bad  health,  caused  as  aforesaid, 
the  said  intense  radiated  heat  caused  him  to  contract 
the  disease  of  cataract  of  the  eye,  from  which  he  suf- 
fered, and  that  it  was  negligence  upon  the  part  of  the 
defendant  to  allow  and  compel  him  to  work  in  said 
place  where  his  eyes  were  being  subjected  to  said 
radiated  heat  while  in  said  run  down  physical  condi' 
tion,  and  that  being  compelled  to  work  in  said  place 
where  he  was  exposed  to  said  radiated  heat  was  liable 
to  and  would  cause  cataract  of  the  eye ;  and  that  the 
said  defendant  was  negligent  in  so  compelling  the 
said  plaintiff  to  work  at  said  place  where  he  was 
exposed  to  said  radiated  heat  while  he  was  in  such 
run-down  condition  in  health  as  aforesaid.  (Our 
italics.)     *  '  *     * 

**The  court  instructs  you  that  it  is  not  necessary 
that  the  plaintiff  shall  prove  each  and  every  one  of 
these  acts  of  negligence  on  the  part  of  the  defendant. 
If  he  has  proven  any  one  or  more  of  them  that  will  be 
sufficient,  so  far  as  proving  the  acts  of  negligence  on 
the  part  of  the  defendant  is  concerned;  and  if  the 
plaintiff  has  so  proven. by  a  preponderance  of  the  evi- 
dence any  one  of  said  acts  of  negligence,  and  you  find 
that  as  a  result  of  said  negligent  acts  and  as  a  proxi- 
mate result  thereof,  the  plaintiff  has  suffered  ill  health 
and  finally  was  affected  by  having  cataracts  form  on 
his  eyes,  and  the  plaintiff  has  proven  the  other  mate- 
rial allegations  and  averments  of  his  complaint  by 
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a  preponderance  of  the  evidence,  then  he  would  be 
entitled  to  recover  whatever  damages  you  may  find  he 
has  suffered  by  reason  thereof. ' ' 

It  will  be  noted  that  this  paragraph  of  complaint, 
as  set  forth  in  said  instruction,  does  not  charge  any 
knowledge  on  the  part  of  defendant  as  to  plaintiff's 
run-down  condition  in  health.  It  is  simply  and 
broadly  charged  that  defendant  was  guilty  of  negli- 
gence in  causing  plaintiff  to  work  where  he  was  ex- 
posed to  this  ** intense  radiated  heat"  at  a  time  when 
plaintiff  was  in  such  run-down  condition  of  health. 

We  know  of  no  statute  in  this  state  prohibiting  such 
request,  or  order,  from  employer  to  laborer  in  his 
employ,  and  yet  the  effect  of  this  instruction  is  to 
make  the  giving  of  such  order,  under  the  circum- 
stances as  alleged  in  said  paragraph  of  complaint, 
negligence  per  se.  The  question  was  one  of  fact  for 
the  determination  of  the  jury,  not  the  court,  and,  for 
this  reason,  this  instruction  was  erroneous.  Ameri-- 
can  Hominy  Co.  v.  LaForge  (1916),  184  Ind.  600,  111 
N.  B.  8. 

Appellant  also  complains  of  the  fifth  instruction, 
given  by  the  court  to  the  jury,  because,  it  says,  this 
instruction  ignores  the  custom,  which  was  shown  by 
evidence,  among  glass-blowers,  and  in  this  occupa- 
tion, which  custom  was  that  glass-blowers  were  cus- 
tomarily required,  after  their  day's  work,  to  assist 
in  setting  broken  pots. 

We  hold  that  this  instruction  is  not  open  to  any  of 
the  objections  urged  against  it. 

The  appellant  also  complains  of  instruction  No.  7, 

given  by  the  court  to  the  jury.    This  instruction  was 

directed  to  and  covered  the  one  proposition 

8.     only  of  plaintiff's  predisposition  to  cataracts 
of  the  eyes,  and  told  the  jury  **that,  if  they 
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should  find  from  the  evidence  that  plaintiff  was  so 
predisposed,  yet,  if  they  found  that  plaintiff  had  suf- 
fered the  injuries  complained  of  while  working  for 
the  defendant,  as  hereinbefore  set  forth,  then  the 
fact  that  he  was  so  predisposed  to  have  cataract 
would  not  be  a  defense  in  this  case/' 

The  expression,  as  hereinbefore  set  forth,  has  rela- 
tion back  to  the  foregoing  instructions.  It  covers  and 
relates  to  all  of  them.  It  covers  and  relates  to  the 
allegation  of  the  plaintiff  set  forth  in  the  second  para- 
graph of  his  complaint,  and  also  set  forth  in  instruc- 
tion No.  4,  as  given  by  the  court  concerning  his  being 
directed  by  defendant  to  work  while  in  a  **  general 
run-down  condition''  of  health,  and  was  too  broad. 
The  jury  could  find,  under  this  instruction,  that, 
although  the  plaintiff  was  predisposed  to  have  cata- 
ract of  the  eyes,  yet,  if  he  was  required  to  do  some 
certain  work — gathering  glass  from  the  furnace — 
which  was  his  regular  work  part  of  the  time  while 
employed  by  defendant,  where  his  eyes  and  body 
would  be  exposed  to  intense  radiated  heat,  which, 
with  his  ** general  run-down  condition,"  caused  the 
cataracts  to  which  he  was  predisposed  to  develop,  yet, 
they  might  find  for  the  plaintiff  and  against  the  de- 
fendant, and  this,  whether  the  defendant  at  that  time 
had  any  knowledge  of  plaintiff's  ** general  run-down 
condition,"  and  predisposition  to  cataracts  or  not. 

This  instruction  being  predicated  upon  other  in- 
structions theretofore  given,  by  reference,  if  any  of 
the  instructions  upon  which  it  is  so  predicated,  by 
reference,  is  bad,  that  fact  renders  the  instruction  in 
question  bad.  We  have  already  held  that  the  fourth 
instruction  given  was  erroneous,  hence  there  was 
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error  in  giving  the  seventh  instruction,  above  com- 
plained of. 

Complaint  is  made  of  the  ninth  instruction  given. 
This  instruction,  while  not  worded  as  accurately  as 
it  might  have  been,  we  think  is  a  fair  statement  of 
the  proposition  of  law  involved  therein,  and  not  open 
to  the  objections  urged  against  it. 

The  judgment  in  this  case  is  reversed,  and  the  trial 
court  is  directed  to  grant  a  new  trial. 


SAPiRir.  V.  Collins  et  al. 

[No.  9303.  Filed  April  4,  1919.    Rehearing  denied  June  18,  1919.] 

1.  Pleading. — Aiuwer. — Argumentative  Denial, — In  an  action  for 
conversion,  an  answer  setting  up  a  Judgment  awarding  defendant 
poRsession  of  tlie  property  involved  in  an  action  brought  by  him 
against  plaintiffs  amounted  to  an  argumentative  denial,  the  sub- 
stance of  it  being  that  there  was  no  conversion,    p.  5S0. 

2.  Chattel  Mortgages. — Nature, — Title  and  Possession, — A  chattel 
mortgage  is  at  law  a  conditional  sale  which  vests  the  legal  title, 
and,  prima  facie,  the  right  of  possession  to  the  thing  mortgaged, 
in  the  mortgagee,    p.  5.S2. 

3.  Chattel  Mobtgaoes. — Foreclosure. — Conversion  by  Mortgagee. 
— ^Where,  on  foreclosure  of  a  chattel  mortgage,  the  mortgagee 
obtained  a  Judgment  awarding  him  possession  of  the  property,  and 
sold  the  same  after  giving  the  mortgagors  ten  days*  notice  as  pro- 
vided in  the  mortgage,  the  mortgagors,  having  no  title  to  the  prop- 
erty involved,  nor  the  right  to  the  possession  of  the  same,  cannot 
maintain  an  action  for  its  conversion  against  the  mortgagee,  in 
the  absence  of  proof  by  the  mortgagors  showing  payment  or  other 
extinguishment  of  the  mortgage,  or  anything  more  than  the  mere 
right  to  redeem,    p.  530. 

4.  Tendkb. — Sufficiency, — Written  Offer  to  Pay, — ^Where  chattel 
mortgagors  wrote  to  mortgagee  demanding  a  return  of  the  mort- 
gaged property^  and  in  the  letter  stated,  "With  this  demand  we 
oflSer  to  pay*'  the  amount  of  the  debt,  with  interest,  such  offer  can- 
not be  construed  as  a  tender,    p.  537. 

vol.  70— .S4 
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From  Marion  Superior  Court  (102,491) ;  James  A. 
Bryant  J  Special  Judge. 

Action  by  Samuel  Collins  and  another  against 
Moses  Sapirie.  From  a  judgment  for  plaintiffs,  the 
defendant  appeals.    Reversed, 

C.  E.  Fefistermacher,  for  appellant. 
Joseph  K.  Broivn^  John  Browder  and  Frank  T. 
Hawley,  for  appellees. 

McMahan,  J. — Coipplaint  by  appellees  against  the 
appellant  for  the  conversion  of  certain  personal  prop- 
erty. The  complaint  alleged  that  the  appellees  were 
the  owners  of  two  horses,  two  mules,  a  wagon,  and 
a  set  of  harness,  which  had  been  in  the  possession  of 
the  appellees  until  some  time  in  January,  1916,  at 
which  time  the  appellant  took  possession  of  said  prop- 
erty under  the  terms  of  a  chattel  mortgage  which  ap- 
pellees made  in  December,  1915 ;  that  after  appellant 
took  possession  of  said  property  he  wrongfully  and 
unlawfully  converted  it  to  his  own  use ;  that  said  mort- 
gage was  given  to  secure  the  payment  of  one  note  of 
$278,  due  January  12, 1916 ;  that  a  demand  was  made 
on  appellant  for  the  return  of  said  property,  and  that 
the  same  was  not  complied  with.    The  appel- 

1.  lant  filed  an  answer  setting  up  a  judgment 
awarding  him  possession  of  the  property  in  an 
action  brought  by  him  against  the  appellees,  on  ac- 
count of  the  default  of  appellees.  This  amounted  to 
an  argumentative  denial  of  the  conversion  alleged  in 
the  complaint,  the  substance  of  it  being  that  there  was 
no  conversion.  Swope  v.  Paul  (1891 ) ,  4  Ind.  App.  463, 
31  N.  E.  42.  Cause  was  tried  by  the  court  and  a  judg- 
ment rendered  against  appellant  in  the  sum  of  $624.20. 
Appellant's  motion  for  a  new  trial,  for  the  reasons 
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that  the  decision  of  the  court  is  not  sustained  by  suffi- 
cient evidence  and  is  contrary  to  law,  was  overruled. 

The  only  error  assigned  and  not  waived  is  that  the 
court  erred  in  overruling  the  motion  for  a  new  frial. 

The  appellant's  contention  is  that  there  is  no  evi- 
dence of  a  conversion. 

The  facts  are  that  on  December  13, 1915,  the  appel- 
lees mortgaged  to  appellant  the  property  mentioned 
in  the  complaint  to  secure  the  payment  of  two  notes, 
one  for  $278  due  in  thirty  days,  and  one  for  $150  due 
in  six  months.  According  to  the  terms  of  the  mort- 
gage, appellees  were  to  retain  possession  of  said  prop- 
erty until  the  debt  became  due,  or  until  default  in 
some  one  of  the  conditions  contained  in  the  mortgage, 
when  the  appellant  was  authorized  and  empowered  to 
take  possession  of  the  mortgaged  property,  and  to  sell 
the  same  at  public  auction  upon  first  giving  ten  days ' 
notice  in  writing  to  appellees.  The  first  of  said  notes 
was  not  paid  when  due,  and  appellant  commenced  an 
action  in  the  Marion  Superior  Court  against  the  ap- 
pellees for  the  possession  of  the  property.  On  Febru- 
ary 5, 1916,  appellant  obtained  a  judgment  awarding 
him  the  possession  of  the  mortgaged  property. 

Appellant  gave  appellees  ten  days  *  notice  in  writing 
that  the  property  would  be  sold  February  19,  1916. 
The  sale  was  postponed  until  February  26,  1916,  and 
all  of  said  property  was  sold  at  public  auction  on 
said  last-named  day.  It  was  knocked  off  to  Nelson 
Wells  for  $396,  which  was  less  than  one-half  of  its 
value.  It  is  not  clear  whether  Mr.  Wells,  in  bidding 
on  the  property,  was  acting  for  himself  or  as  the 
agent  of  the  appellant.  All  of  said  property  was  sold 
together,  although  there  were  parties  present  who 
wanted  to  buy  the  team  of  mules,  and  who  so  informed 
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the  auctioneer  and  appellant's  agents  who  were  in 
charge  of  the  sale,  and  requested  that  the  mules  be 
offered  for  sale  by  themselves.  This  request  was  re- 
fused after  one  Mr,  Snyder  offered  to  bid  $200  for  the 
mules. 

Within  three  or  fpur  days  after  said  sale,  appellees 
Avrote  a  letter  to  appellant,  making  a  demand  for  the 
return  of  said  property.  The  appellees  never  made 
a  tender  to  appellant  of  any  amount  in  payment  of 
the  mortgaged  debt  or  any  part  thereof.  Said  letter 
written  to  appellant  contained  the  statement : 

**With  this  demand  we  offer  to  pay  the  two 
hundred  and  seventy-eight  ($278)  note,  with  in- 
terest at  the  rate  of  six  (6%)  per  cent.,  which 
was  due  January  13th,  1916.*' 

The  evidence  also  disclosed  that  after  appellant 
took  possession  of  said  property  he  used  the  mules 
by  working  them  on  the  streets,  and  received  pay  for 
such  work. 

The  only  question  for  our  consideration  is  whether, 
under  such  a  state  of  facts,  appellees  can  maintain 
an  action  for  conversion. 

A  chattel  mortgage  is  at  law  a  conditional  sale, 

which  vests  the  legal  title  and,  prima  facie,  the  right 

of  possession  to  the  thing  mortgaged,  in  the 

2.  mortgagee.  Lee  v.  Fox  (1888),  113  Ind.  98, 14 
N.  E.  889 ;  Broadhead  V.  McKay  (1874),  46  Ind. 
595;  Johnsofi  v.  Simpson  (1881),  77  Ind.  412;  Roberts 
V.  Norris  (1879),  67  Ind.  386. 

The  Supreme  Court,  in  Lee  v.  Fox,  supra,  in  dis- 
cussing the  rights  of  a  mortgagor  after  default,  said : 
'*  While  it  has  been  often  broadly  asserted  that  the 
title  of  the  mortgagee  becomes  absolute  after  breach 
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of  the  conditions  contained  in  the  mortgage,  it  is 
nevertheless  true,  that,  until  the  right  or  equity  of 
redemption  of  the  mortgagor  has  been  foreclosed  by 
some  appropriate  proceeding,  the  latter,  having  ten- 
dered performance  of  the  conditions  of  the  mortgage, 
may  apply  to  a  court  of  equity  for  permission  to 
redeem;  or  if  the  property  has  been  converted  or 
disposed  of  in  an  irregular  way,  without  his  consent, 
the  mortgagee  may  be  compelled  to  account  for  its 
value,  less  the  amount  of  his  debt  and  interest. 
Hackleman  v.  Goodman,  75  Ind,  202;  Patchin  v. 
Pierce,  12  Wend.  61 ;  Denny  v.  Faulkner,  22  Kan.  89 ; 
Herman,  Chat.  Mort.  461, 462.  The  right  of  the  mort- 
gagor to  discharge  the  mortgaged  property  from  the 
claim  of  the  mortgagee,  after  condition  broken,  is 
abundantly  settled.  Unless  the  right  to  redeem  has 
been  waived,  the  mortgagor  may  assert  his  right  at 
any  time  after  forfeiture,  and  before  the  mortgage 
has  been  foreclosed,  by  paying  or  tendering  the  debt . 
and  interest,  and  redeeming  the  title.  This  right  is 
called  his  equity  of  redemption,  which  may  be  barred 
or  foreclosed  in  either  of  two  ways,  at  the  election 
of  the  mortgagee.  It  may  be  foreclosed  by  a  decree 
in  chancery,  or  by  taking  possession  of  the  mort- 
gaged property  and  selling  it  at  public  auction,  in 
pursuance  of  legal  notice  to  the  mortgagor.  *  ^ 

On  page  104,  the  court  said :  * '  If  for  any  reason  a 
sale  so  made  should  turn  out  to  be  invalid,  or  if  the 
mortgagee  took  possession  of  and  claimed  title  to  the 
property  in  pursuance  of  a  sale  coUusively  or  improp- 
erly made  to  himself,  the  mortgagor  could  elect  to 
treat  the  sale  as  valid,  and  hold  the  mortgagee  to 
account  for  the  excess  produced  over  the  mortgage 
debt,  or  he  could  disregard  the  sale  and  proceed,  for 
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the  value  of  the  property  over  and  above  the  debt  and 
interest. ' ' 

On  page  105  of  the  same  opinion,  the  court  said: 
"A  mortgagee  of  personal  property  does  not  hold  the 
legal  title  to  the  mortgaged  property  in  trust  for  the 
mortgagor.  He  holds  it  in  his  own  right,  and  is  in 
no  sense  a  trustee,  except  as  to  the  surplus  which 
may  remain  after  paying  the  mortgage  debt.*' 

The  Supreme  Court,  in  Picqiiet  v.  M'Kay  (1831), 
2  Blackf .  465,  laid  down  the  rule  that,  in  order  to 
sustain  an  action  for  conversion,  it  is  essential  that 
the  plaintiff  prove  title  to  the  property  and  the  right 
to  possession,  and  a  conversion  by  defendant. 

It  is  the  settled  law  of  this  state  that  *  *  *  The  mort- 
gagee of  personalty,  the  mortgage  being  silent  as  to 
possession,  is  immediately  upon  the  execution  of  the 
mortgage  entitled  to  the  possession  of  the  mortgaged 
property.*  *  *  *  It  is  equally  well  settled,  that, 
if  the  mortgage  contain  an  express  or  implied  stipu- 
lation, that  the  mortgagor  retain  possession,  he  has 
the  right  to  do  so,  until  default  is  made  in  the  condi- 
tion of  the  mortgage."    Johnson  v.  Simpson,  supra. 

In  Carson  v.  Hanawalt  (1912),  50  Ind.  App.  409,  90 
N.  E.  448,  which  was  an  action  for  conversion,  the 
court  said :  **The  essence  of  conversion  is  the  wrong- 
ful deprivation  of  personal  property  to  the  owner. 
In  actions  of  this  character  the  rule  in  this  State 
requires  the  claimant  to  have  a  right  of  property, 
either  general  or  special,  and  possession,  or  the  right 
of  immediate  possession  at  the  time  of  the  conversion. 
Redman  v.  Gould  (1845) ,  7  Blackf.  361 ;  Swope  v.  Paid, 
supra.' ^ 

In  Shellhouse  v.  Field  (1912),  49  Ind.  App.  659,  97 
N.  E.  940,  the  court  said :    **In  an  action  of  this  char- 
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acter,  the  complaint  must  allege  that  the  plaintiff  had, 
at  the  time  of  the  alleged  conversion,  either  a  general 
or  special  ownership  of  the  property  converted. 
•  *  *  In  an  action  to  recover  the  value  of  per- 
sonal property  converted,  the  title  thereto  is  always 
in  issue.'' 

The  Supreme  Court,  in  Waters  v.  Delagrange 
(1915),  183  Ind.  497,  109  N.  E.  758,  said:  ''In  an 
action  of  this  character  the  complaint  must  show  by 
direct  allegation  or  by  necessary  inference  from  facts 
well  pleaded  that,  at  the  time  of  the  alleged  conver- 
sion, the  plaintiff  had  either  a  general  or  special  own- 
ership of  the  property  converted. ' ' 

In  Day  v.  Walts  (1884),  92  Ind.  442,  the  court,  in 
sustaining  a  demurrer  to  the  complaint,  said :  *  *  This 
proceeding  constitutes  what  was  formerly  known  as 
an  action  of  trespass  de  bonis  asporatitis,  and  all  the 
essential  rules  governing  that  form  of  action  are 
applicable  to  this,  the  difference  being  in  the  form  of 
procedure  only.  In  all  actions  of  the  class  to  which 
this  belongs  it  is  necessary  to  aver,  as  well  as  to  prove, 
ownership  in  the  property  wrongfully  taken  to  entitle 
the  plaintiff  to  recover.  Taylor  v.  Wells,  2  Saund.  74 
and  notes ;  Pinkney  v.  Inhabitants  of  East  Hundred, 
2  Saund.  374,  and  notes.  To  sustain  the  averment  of 
ownership  it  must  be  shown  that  the  plaintiff  was  the 
absolute  owner  of  the  property,  or  that  he  had  such 
an  interest  in  it  as  constituted  the  taking  an  injury 
to  him.'^ 

In  Easter  v.  Fleming  (1881),  78  Ind.  116,  the  jury 
had  been  instructed  that  the  plaintiff  could  not  recover 
unless  he  showed  a  right  to  the  possession  of  the  per- 
sonal property  at  the  time  the  action  was  commenced. 
The  court,  in  holding  this  instruction  good,   said: 
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'*The  complaint  is  for  the  conversion  of  personal 
property,  and  it  is  an  elementary  doctrine  that,  in 
such  cases,  the  plaintiff  must  show  a  right  of  posses- 
sion in  himself  at  the  time  he  began  his  action. ' '  Cit- 
ing Picquet  v.  M'Kay,  supra. 

The  Supreme  Court  of  Wisconsin,  in  HUl  v.  Merri- 
man  (1888),  72  Wis.  483,  40  N.  W.  399,  stated  the  rule 
as  follows:  *^The  mortgagee  being  •  *  •  enti- 
tled to  the  possession  *  *  *  as  against  the  mort- 
gagor, the  latter  cannot,  without  proof  of  payment  or 
other  extinguishment  of  the  mortgage,  maintain  an 
action  of  tort  in  the  nature  of  trover  for  a  conversion 
of  the  property.  •  •  *  This  is  on  the  theory  that 
such  mortgage  vests  the  legal  title  and  right  to  the 
possession  *  *  *  in  the  mortgagee,  leaving  the 
mortgagor  with  a  mere  equitable  title ;  that  is  to  say, 
a  mere  right  in  equity  to  redeem  from  the  mortgage. 
It  follows  that  such  mortgagor  must  show  something 
more  than  such  mere  right  in  equity  to  redeem,  before 
he  can  maintain  an  action  at  law  for  the  wrongful 
conversion  against  such  mortgagee  having  such  legal 
title  and  right  to  the  possession."  See,  also,  First 
Nat.  Bank,  etc.  v.  Wilbur  (1891),  16  Colo.  316,  26  Pac. 
777 ;  Heyland  v.  Badger  (1868) ,  35  Cal.  404 ;  Landon  v. 
Emmons  (1867),  97  Mass.  37;  Holmes  v.  Bell  (1849), 
57  Mass.  (3  Cush.)  322;  Broum  v.  Bement  (1811),  8 
Johns.  (N.  Y.)  96. 

Under  the  authorities  cited,  it  is  clear  that  the  ap- 
pellees did  not  have  title  to  the  property  alleged  to 
have  been  converted,  nor  did  they  have  posses- 

3.  sion,  nor  the  immediate  right  to  the  possession 
of  the  same,  and  hence  were  not  in  a  position 
to  maintain  an  action  for  conversion. 

The  offer  which  appellees  made  in  thoir  letter  to 
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pay  the  $278  note  cannot  be  construed  as  a  tender. 
The  appellant  was  therefore  rightfully  in  pos- 

4.  session  of  the  property.  The  appellees  might, 
upon  making  proper  tender  of  the  amount  due, 
maintain  an  action  in  equity  to  redeem,  or  for  an 
accounting. 

The  decision  of  the  court  is  contrary  to  law,  and  it 
was  error  to  overrule  the  motion  for  a  new  trial. 

Judgment  reversed,  with  directions  to  sustain  the 
motion  for  a  new  trial,  and  for  further  proceedings 
not  inconsistent  with  this  opinion. 


Lake  Michigan  Water  Company  v.  United  States 
Fidelity  and  Guaranty  Company. 

[No.  9,832.    FQed  Jane  18,  1910.] 

1.  Pleading. — Comptolnf.— (Toiwtnictfcm. — Variance. — ^In  an  action 
on  a  contractor's  bond,  the  bond  and  the  contract,  which  Includes 
the  planff  and  specifications,  must,  in  considering  the  complaint, 
be  construed  together,  and,  if  any  allegations  of  the  complaint 
vary  from  the  provisions  of  the  contract,  the  latter  wlU  control, 
p.  541. 

2.  ConrRACTSj^^onstructUm  ContractM, — Acceptance  of  Work  ty 
Architect, — OonclU8iven€88. — ^Where  a  contract  provides  that  work 
shall  be  done  to  the  satisfaction,  approval,  or  acceptance  of  an 
architect  or  engineer,  such  architect  or  engineer  Is  thereby  con* 
stituted  sole  arbitrator,  and  the  parties  are  bound  by  his  decisions 
in  the  absence  of  fraud  or  such  gross  mistakes  as  to  imply  bad 
faith  or  a  failure  to  exercise  an  honest  Judgment    p.  541. 

3.  CoNTBACTS. — Construction  Contracts. — Decision  of  Arbitrator. — 
Conclusiveness. — A  provision  In  a  building  contract  by  which  an 
architect  or  engineer  becomes  the  arbitrator  Is  more  binding  than 
an  ordinary  submission  to  arbitration,  since  It  becomes  a  part  of 
the  consideration  of  the  contract    p.  542. 

From  St.  Joseph  Superior  Court;  Walter  A.  Funk, 
Judge. 
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Action  by  the  Lake  Michigan  Water  Company 
against  the  United  States  Fidelity  and  Guaranty 
Company.  From  a  judgment  for  defendant,  the  plain- 
tiff appeals*.  Affirmed. 

Collins  <&  Collins  and  Anderson,  Parker ,  Crahill  <& 
Crumpdcker,  for  appellant. 

Kenefick  S  Kenefick  and  M cine  my s,  Yeagley  S  Mc- 
Vicker,  for  appellee. 

Bemy^  J. — On  June  9,  1908,  the  Lake  Michigan 
Water  Company,  appellant  herein,  desiring  to  im- 
prove its  water  supply  system  at  Michigan  City,  Indi- 
ana, entered  into  a  contract  with  the  M.  H.  McGovem 
Company,  hereinafter  called  the  contractor,  to  make 
such  improvement.  The  United  States  Fidelity  and 
Guaranty  Company,  appellee,  became  surety  on  said 
contractor 's  bond  for  the  faithful  performance  of  the 
contract.  This  action  is  by  appellant  on  said  bond. 
The  contractor  and  said  guaranty  company  were  each 
made  defendants,  but  process  was  never  served  upon 
the  former.  The  complaint  was  in  two  paragraphs, 
to  each  of  which  appellee  successfully  demurred  for 
want  of  suflScient  facts.  Appellant  refused  to  plead 
further,  and  judgment  was  rendered  that  appellant 
take  nothing,  and  that  appellee  recover  costs.  The 
appeal  is  from  this  judgment,  and  the  only  errors 
assigned  are  based  on  the  rulings  of  the  court  on  the 
demurrers  to  the  two  paragraphs  of  complaint.  Ap- 
pellant in  its  oral  argument  expressly  waived  the 
error,  if  any,  as  to  the  court's  ruling  on  the  demurrer 
to  the  second  paragraph  of  complaint,  and  rested  its 
case  on  the  alleged  error  of  the  court  in  sustaining 
appellee 's  demurrer  to  the  first  paragraph. 

The  first  paragraph  of  complaint,  hereinafter  de- 
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nominated  the  ** complaint/^  is  in  substance  as  fol- 
lows :  Appellant  on  June  9, 1908,  entered  into  a  writ- 
ten agreement  with  the  M.  H,  McGovern  Company, 
by  the  terms  of  which  agreement  said  contractor  was 
to  furnish  the  materials  and  install  in  Lake  Michigan 
a  crib  and  intake  pipe,  in  consideration  of  $50,000  to 
be  paid  by  appellant,  for  which  amount  the  contractor 
was  to,  and  did,  give  a  bond  to  secure  the  faithful 
performance  of  said  agreement,  with  appellee  as 
surety,  which  bond  is  made  the  basis  of  the  action. 
The  written  agreement  of  the  contractor  and  the  plans 
and  specifications  for  the  improvement  are  incorpo- 
rated  in  the  complaint,  and  provide  that  the  con- 
tractor shall  furnish  all  labor  and  material,  and  do  all 
the  work  in  accordance  with  said  plans  and  specifica- 
tions, which,  as  alleged,  had  been  prepared  by  appel- 
lant's engineer.  The  plans  and  specifications,  in  sub- 
stance, provide  that  all  materials  shall  be  furnished 
and  labor  performed  to  the  satisfaction  of  said  engi- 
neer, who  was  employed  by  appellant  to  design  and 
supervise  the  construction  of  the  work;  that,  in  the 
event  of  discrepancy  between  the  plans  and  specifica- 
tions, the  judgment  of  the  engineer  shall  be  final ;  that 
any  doubt  as  to  the  meaning  of  the  specifications  shall 
be  explained  by  the  engineer ;  that,  in  the  event  of  any 
leaks,  the  same  shall  be  stopped  to  the  satisfaction  of 
the  en^neer;  that  any  materials  or  work  may  be 
rejected  by  the  engineer  at  any  time  before  the  final 
acceptance  of  the  work;  that  the  contractor  is  to 
afford  the  engineer  proper  assistance  and  facilities 
for  the  proper  inspection  of  the  work  and  materials ; 
and  that,  **in  case  the  rate  of  progress  shall  be  in  all 
respects  satisfactory  to  appellant,  monthly  estimates 
will  be  made  of  the  value  of  the  work  fully  completed. 
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constructed  and  in  its  proper  place,  and  a  voucher 
for  eighty-five  per  cent,  of  the  estimated  value  of  the 
work  so  done  during  the  previous  month  will  be 
issued,  the  remaining  fifteen  per  cent,  to  be  reserved 
till  the  completion  and  acceptance  of  the  whole  work, 
at  which  time  two-thirds  of  the  said  fifteen  per  cent, 
so  reserved  shall  be  paid  to  the  contractor,  and  the 
remaining  one-third  retained  for  sixty  days  to  insure 
the  reconstruction  by  the  contractor  of  defective 
work/^  It  is  further  averred  that  the  contractor  neg- 
ligently failed  to  perform  the  work  in  certain  respects 
in  accordance  with  the  terms  of  the  contract,  and  by 
reason  thereof  the  intake  pipe  was  rendered  weak, 
leaky  and  unstable,  and  admitted  sand  and  gravel  into 
the  pumps,  whereby  said  intake  pipe  became  wholly 
useless  to  the  damage  of  plaintiff  in  the  ^um  of 
$50,000.  It  is  further  averred  that  the  defects  in 
the  work  complained  of  were  latent,  and  of  such  a 
character  that  plaintiff  did  not  discover  and,  in  the 
exercise  of  reasonable  care  could  not  have  discovered, 
until  the  time  of  the  conmiencement  of  this  action, 
which  was  approximately  five  years  after  the  comple- 
tion and  acceptance  of  the  work  and  the  payment 
therefor.  The  usual  clause  in  contracts  of  this  char- 
acter, providing  for  repair  or  maintenance  for  a  defi- 
nite period  after  the  acceptance  of  the  work,  was 
omitted  from  the  contract. 

It  is  contended  by  appellee,  and  such  was  the  hold- 
ing of  the  trial  court,  that  the  complaint  is  demur- 
rable for  the  reason  that  the  facts  pleaded  show  that 
appellant  was  bound  at  its  peril  so  to  inspect  the 
work  as  it  progressed  that  all  improper  material  or 
defective  work  would  be  discovered  and  rejected  be- 
fore making  final  payment  sixty  days  after  the  work 
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was  completed,  and  that,  inasmuch  as  the  work  was 
accepted  and  payment  therefor  made,  appellee  was 
released  as  surety.  On  the  other  hand,  appellant 
takes  the  position  that,  under  the  contract,  it  was  not 
bound  to  discover  the  latent  defects  set  forth  in  the 
complaint,  which  defects  were  not,  and  could  not  have 
been,  discovered  before  settlement. 

The  bond  sued  on  is  an  obligation  to  carry  out  the 

contract,  and,  in  considering  the  complaint,  the  bond 

and  the  contract,  which  includes  the  plans  and 

1.  specifications,  must  be*  construed  together,  and, 
if  any  allegations  of  the  complaint  vary  from 

the  provisions  of  the  contract,  the  latter  will  control 
the  pleading.  Harrison  Bldg.,  etc.,  Co.  v.  Lackey 
(1897),  149  Ind.  10,  48  N.  E.  254;  Dunlap  v.  Eden 
(1896),  15  Ind.  App.  575,  44  N.  E.  560.  The  con- 
tractor did  not  guarantee  the  materials  furnished  nor 
the  efficiency  of  the  work  when  completed.  Its  con- 
tract was  to  furnish  materials  and  do  the  work  accord- 
ing td  certain  plans  and  specifications  prepared  by 
appellant's  engineer.  All  material  was  to  be  in- 
spected, and  all  work  to  be  supervised,  by,  and  to  the 
satisfaction  of,  such  engineer.     It  is  a  well- 

2.  settled  rule  of  law  that,  where  a  contract  pro- 
vides  that  work  shall  be  done  to  the  satisfac- 
tion, approval,  or  acceptance  of  an  architect  or  engi- 
neer, such  architect  or  engineer  is  thereby  constituted 
sole  arbitrator  by  the  parties,  and  the  parties  are 
bound  by  his  decisions  in  the  absence  of  fraud  or  such 
gross  mistakes  as  to  imply  bad  faith  or  a  failure  to 
exercise  an  honest  judgment.  Cook  v.  Foley  (1907), 
152  Fed.  41,  81  C.  C.  A.  237;  Barlows.  United  States 
(1900),  35  Ct.  a.  514;  WUliams  v.  Chicago,  etc.,  R. 
Co.  (1892),  112  Mo.  463,  20  S.  W.  631,  34  Am.  St.  403; 


542  APPELLATE  COURT  OF  INDIANA, 

Lake  Mich.  Water  Co.  v.  U.  S.  Fidelity,  etc.,  Ck).— 70  Ind.  App  537. 


Church  V.  Shanklin  (1892),  95  Cal.  626,  30  Pac.  789, 
17  L.  B.  A.  207;  Martinshurg,  etc.,  R.  Co.  v.  March 
(1885),  114  U.  S.  549,  5  Sup.  Ct.  1035,  29  L.  Ed.  255; 
Kennedy  v.  Poor  (1892),  151  Pa.  472,  25  Atl.  119; 
Sheffield,  etc.,  R.  Co.  v.  Gordon  (1894),  151  U.  S.  285, 
14  Sup.  Ct.  343, 38  L.  Ed.  164;  Moore  v.  Kerr  (1884), 
65  Cal.  519,  4  Pac.  542.  See,  also,  Baltimore,  etc.,  R. 
Co.  V.  Scholes  (1895),  14  Ind.  App.  524,  43  N.  E.  156, 
56  Am.  St.  307;  McCoy  v.  Able  (1892),  131  Ind.  417, 
30  N.  E.  528,  31  N.  E.  453.    A  provision  in  a 

3.  building  contract  by  which  an  architect  or  engi- 
neer becomes  the  arbitrator  is,  if  anything, 
more  binding  than  an  ordinary  submission  to  arbitra- 
tion, for  the  reason  that  it  becomes  a  part  of  the  con- 
sideration of  the  contract.  WUliams  v.  Chicago,  etc., 
R.  Co.,  supra.  It  has  been  held  that,  where  the  owner 
and  building  contractor  have  agreed  that  payments 
shall  be  made  upon  estimates  furnished  by  the  archi- 
tect, such  estimates  have  the  force  of  findings  between 
the  parties,  and  are  binding  on  them  unless  impeached 
for  fraud.  Kilgore  v.  North  West,  etc.,  Soc.  Baptist 
Educational  Society  (1896),  89  Tex.  465, 35  S.  W.  145. 

It  is  very  clear  that  the  parties  by  their  contract 
intended  to  place  the  engineer  of  the  water  company 
in  charge  of  the  work,  and  to  make  it  his  duty  to 
supervise  the  construction,  to  the  end  that  the  im- 
provement when  completed  should  be  in  every  par- 
ticular in  accordance  with  the  plans  and  specifica- 
tions. Appellee  as  surety  on  the  bond  had  no  voice 
in  the  acceptance  or  rejection  of  materials,  but  had  a 
right  to  assume  that  the  engineer  would  do  his  duty. 
The  bond  did  not  provide  that  the  surety  should  be 
responsible  for  the  conduct  of  the  engineer  in  the 
exercise  of  the  authority  vested  in  him  by  virtue  of 
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the  contract.  The  work  was  to  be  completed  in  the 
time  specified,  and,  within  sixty  days  after  comple- 
tion it  was  fiinally  accepted,  and  payment  was  made 
therefor.  If  the  work  was  not  in  all  things  as  called 
for  by  the  contract,  the  fault  lay  in  the  poor  judgment 
or  breach  of  duty  on  the  part  of  the  engineer  selected 
by  appellant,  but  who  by  the  contract  had  become  the 
arbitrator  for  both  parties.  It  is  not  charged  in  the 
complaint  that  there  was  any  fraud  or  mistake  on  the 
part  of  the  engineer.  The  allegations  of  the  com- 
plaint with  reference  to  lack  of  knowledge  on  the  part 
of  appellant  company  add  nothing  to  the  pleading. 
Under  the  terms  of  the  contract  appellant's  engineer 
was  there  as  appellant's  expert  to  know  what  was 
going  on,  and  this  expert  of  appellant  was  made  the 
judge  for  both  parties.  We  conclude  that  the  trial 
court  did  not  err  in  sustaining  appellee 's  demurrer  to 
the  complaint.    Judgment  affirmed. 


Ferguson,  Administratrix,  v.  Cleveland,  Cincinnati, 
.  Chicago  and  St.  Louis  Railway  Company. 

[No.  9,758.     Filed  February  21,  1919.     Rehearing  denied  May  9, 

1019.    Transfer  denied  June  18,  1919.] 

1.  Railboads. — Injuries  to  Persons  on  Tracks, — Paragraphs  of 
Complaint. — Theories. — In  an  action  against  a  railroad  company 
for  the  death  of  one  killed  while  walking  along  defendant*s 
tracks,  held  that  the  theory  of  two  imragraphs  of  complaint  was 
the  same.    p.  548. 

2.  Appeal. — Review, — Harmless  Error, — Rulinff  on  Demurrer, — 
Where  a  demurrer  is  sustained  to  one  paragraph  of  complaint, 
and  at  the  time  there  is  another  paragraph  in  the  record  under 
which  the  same  facts  are  provable,  and  which  is  substantially 
upon  the  same  theory,  error  in  sustaining  the  demurrer  is  harm- 
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less,  and  the  subsequent  dismissal  of  such  other  paragraph  will 
not  render  the  error,  if  any,  in  the  ruling  on  the  demurrer  avail- 
able, p.  548. 
8.  RAiutOADs. — Injuries  to  Persons  on  Tracks. — Liability, — Last 
Clear  Chance. — ^Where  railroad  employes  in  charge  of  a  train 
discover  the  presence  of  a  person  on  the  tracks  and  his  ignorance 
of  his  danger  and  peril  in  time  to  protect  him  by  exercising 
ordinary  care,  it  is  their  duty  to  do  so  under  the  last  clear 
chance  doctrine,  regardless  of  whether  he  is  a  licensee  or  tres- 
passer, and  failing  so  to  protect  him  the  railroad  company  is 
liable,    p.  549. 

From  Marion  Circuit  Court  (25,937);  Louis  B. 
Ewhankj  Judge. 

Action  by  Olivia  Ferguson,  administratrix  of  tlie 
estate  of  James  M.  Ferguson,  deceased,  against  the 
Cleveland,  Cincinnati  and  St.  Louis  Railway  Com- 
pany. From  a  judgment  for  defendant,  tlj^e  plaintiff 
appeals.    Affirmed. 

George  W.  Galvin  and  Hottel  <&  Patrick,  for  appel- 
lant. 

Frank  L.  Littleton  and  Forrest  ChenowBth,  for  ap- 
pellee. 

Nichols,  J. — This  is  a  suit  by  Olivia  Ferguson,  ad- 
ministratrix of  the  estate  of  James  N.  Ferguson, 
deceased,  for  damages  for  the  death  of  her  husband. 

The  complaint  was  originally  in  two  paragraphs. 
A  demurrer  was  filed  to  each  paragraph  separately. 
The  demurrer  to  the  first  paragraph  was  sustained. 
The  demurrer  to  the  second  paragraph  was  overruled. 
This  ruling  was  made  on  April  13,  1916.  Thereafter, 
to  wit,  on  April  24,  1916,  the  case  was  put  at  issue 
on  the  second  paragraph  of  the  complaint,  by  appel- 
lee filing  an  answer  in  general  denial  thereto.  There- 
after, to  wit,  on  May  17,  1916,  appellant  withdrew 
her  second  paragraph  of  complaint,  and  elected  to 
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stand  on  the  ruling  on  demurrer  to  the  first  paragraph 
of  complaint.  Appellant  declining  to  plead  farther, 
thq  trial  court  rendered  judgment  in  favor  of  the 
appellee  and  against  the  appellant  for  costs.  From 
this  ruling  and  judgment  of  the  court  this  appeal  is 
taken.  The  error  relied  upon  for  reversal  is  that  the 
court  erred  in  sustaining  the  demurrer  to  the  first 
paragraph  of  the  complaint. 

The  first  paragraph  of  the  complaint  appears  in  the 
appellant 's  brief.  After  averring  appointment  of  the 
appellee  as  administratrix,  and  locating  appellee's 
railroad,  so  much  of  this  paragraph  as  is  necessary 
for  this  decision  is  as  follows:  ''That  heretofore, 
to  wit :  On  the  23rd  day  of  January,  1913,  this  plain- 
tiff's decedent  was  in  the  employ  of  the  Indianapolis 
Gas  Company  and,  as  such  employee  went  to  his  work 
and  was  suddenly  taken  seriously  indisposed  and  left 
his  work  to  return  to  his  home.  That  in  his  sick  and 
indisposed  condition  he  walked  upon  and  across  the 
tracks  of  said  defendant  lying  between  his  home  and 
the  said  place  of  his  work  and  followed  the  course 
that  he  had  been  accustomed  to  follow  for  a  long 
period  of  time,  with  the  full  knowledge,  acquiescence 
and  consent  of  the  said  defendant  and  entered  upon 
the  tracks  of  said  defendant  at  a  point  long  used  by 
divers  and  sundry  persons,  residents  of  the  eastern 
portion  of  the  city,  in  going  to  their  homes  and  in 
passing  to  and  from  their  work,  the  said  defendant 
well  knowing  and  being  fully  advised  of  the  use  of 
its  tracks  and  the  frequent  and  constant  passage  of 
persons  over  and  along  its  said  tracks  in  the  eastern 
part  of  said  city  of  Indianapolis,  near  a  thoroughfare 
of  said  city  known  as  Sherman  Drive,  and  fully  acqui- 
escing in  such  use.  That  as  plaintiff's  decedent  passed 
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along  and  across*  the  tracks  of  said  defendant  in  a 
sick,  dazed  and  hesitating  condition,  he  was  seen  by 
said  defendant  and  his  condition  was  apparent  to  said 
defendant.  That  the  defendant  was  at  the  time  mov- 
ing and  manipulating  a  locomotive  engine  and  train 
of  cars  along  and  over  its  tracks  so  as  aforesaid 
located,  and  at  the  time  being  walked  upon  by  plain- 
tiff's decedent,  arid  saw  said  decedent  while  upon  its 
tracks  and  in  the  way  of  the  movement  of  the  said 
engine  and  train,  and  knew,  or,  by  the  exercise  of 
reasonable  care,  could  have  known,  his  sick  and  dazed 
condition ;  and  knew,  or,  by  the  exercise  of  reasonable 
care,  could  have  known,  that  said  decedent  was  un- 
aware of  the  approach  of  said  locomotive  engine  and 
train  of  cars  and  was  at  the  time  oblivious  of  the  dan- 
ger and  peril  from  the  movement  of  said  locomotive 
engine  and  train  of  cars  in  ample  time  to  have  warned 
plaintiff's  decedent  of  the  approach  of  said  engine 
and  train,  or,  in  the  exercise  of  ordinary  care,  to  have 
stopped  the  same  and  thereby  avoided  injuring  him ; 
and  the  said  defendant,  seeing  plaintiff's  decedent  in 
his  perilous  and  dangerous  position  upon  the  track  of 
said  defendant  and  knowing,  or  having  every  reason 
to  know,  his  lack  of  knowledge  of  the  approach  of  said 
locomotive  engine  and  train  of  cars  and  his  ignorance 
of  the  peril  or  danger  he  was  in  long  before  it  reached 
said  decedent  and  while  having  sufficient  time  to  warn 
said  decedent  of  his  danger,  and  sufficient  time  to  have 
stopped  and  avoided  injuring  him  after  discovering 
his  position  and  peril,  negligently  and  carelessly  ran 
said  locomotive  engine  and  train  of  cars  against  and 
upon  plaintiff's  decedent  and  instantly  killed  him/' 
The  second  paragraph  of  complaint  appears  in  ap- 
pellee ^s  brief.    After  introductory  averments  as  in 


"MAY  TERM,  1919.  547 

Ferguson,  Admx.,  v.  Cleyeland,  etc.,  R.  Ck). — 70  Ind.  App.  543. 

the  first  paragraph  so  much  of  the  second  paragraph 
as  is  necessary  for  this  decision  is  as  follows :  *  *  That 
within  the  corporate  limits  of  said  city  of  Indianapo- 
lis and  along  and  near  the  two  main  tracks  of  defend- 
ant are  erected  and  maintained  by  patrons  of  said 
defendant  immense  elevators,  extensive  manufacto- 
ries and  large  business  enterprises  which  are  ap- 
proached and  entered  by  switches  from  said  main 
tracks,  and  such  switches  are  in  constant  use  by  em- 
ployees of  such  business  and  persons  having  business 
therewith  in  passing  to  and  from  such  establishments, 
and  who  had  no  other  or  different  way  of  approaching 
or  entering  such  establishments,  all  of  which  was  well 
known  to  defendant,  and  such  switches  i  were  con- 
structed  by  defendant  and  its  business  patrons  for 
such,  among  other  uses,  and  were  so  used  with  its  full 
knowledge  and  consent  and  for  their  joint  interest 
and  benefit.  That  heretofore,  to  wit,  on  the  23rd  day 
of  January,  1913,  this  plaintiff 's  decedent  was  called 
upon,  in  business  relations  with  one  of  the  large  enter- 
prises so  located  along  and  near  to  defendant's  main 
tracks,  in  the  southeastern  part  of  said  city,  having 
such  switch  tracks  as  aforesaid,  and  having  entered 
the  same  and  concluded  his  business,  sought  to  leave 
such  premises  along  and  upon  a  switch  track  from 
said  main  track  approaching  and  entering  said  busi- 
ness premises,  and  while  upon  said  switch  track  and 
in  the  customary  and  lawful  use  of  the  same,  the  said 
defendant  propelled  one  of  its  locomotive  engines  and 
train  of  cars  along  its  main  track  and  suddenly  and 
without  warning  or  notice  of  its  intention  so  to  do, 
negligently  and  carelessly  switched  its  locomotive 
engine  and  train  of  cars  from  said  main  track  into 
and  upon  said  switch  track  so  being  used  by  decedent. 
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who  was  in  entire  ignorance  of  any  peril  or  danger, 
and  with  full  knowledge  of  decedent's  presence  and 
peril,  negligently  and  carelessly  ran  its  locomotive 
engine  and  train  of  cars  against,  upon  and  over  said 
decedent,  instantly  killing  him.** 

We  have  carefully  examined  these  paragraphs  of 

complaint,  and  we  can  find  no  substantial  difference 

in  their  theories.    The  facts  provable  under  the 

1.  first  paragraph  could  have  been  as  readily 
proved  under  the  second  paragraph.  It  is  well 
established  in  this  state  that,  where  a  demurrer 

2.  is  sustained  to  one  paragraph  of  complaint,  and 
at  the  time  there  is  another  paragraph  in  the 

record,  under  which  the  same  facts  are  provable,  and 
which  is  substantially  upon  the  same  theory,  error  in 
sustaining  such  demurrer  is  harmless;  and  if  such 
paragraph  is  afterward  dismissed  by  the  plaintiff, 
tbis  act  will  not  render  such  error,  if  any,  available. 
Sanders  v.  Crawford  (1908),  41  Ind.  App.  245,  83 
N.  E.  719;  Cleveland^  etc.,  R.  Co.  v.  Hollowell  (1909), 
172  Ind.  466, 88  N.  E.  680 ;  Chicago,  etc.,  R.  Co.  v.  Indi- 
ana Nat.  Gas,  etc.,  Co.  (1903),  161  Ind.  445,  68  N.  E. 
1008;  Whiteman  v.  Harriman  (1882),  85  Ind.  49;  City 
of  Elkhart  v.  Wickwire  (1882),  87  Ind.  77;  Luntz  v. 
Greve  (1885),  102  Ind.  173,  26  N.  E.  128 ;  Field  v.  Noh- 
lett  (1900),  154  Ind.  357, 56  N.  E.  8^1;  Lester  v.  Brier 
(1882),  88  Ind.  296. 

We  find  no  available  error  in  the  record.   Judgment 
affirmed. 

On  Petition  for  Rehearing. 

Nichols,  J. — Tlic  appellant  contends  that,  altliough 
the    second   paragraph    of   the    complaint    contains 
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''some  allegations  bordering  on  the  doctrine 
3.     of  last  clear  chance,  it  does  not  allege  facts  to 

show  that  the  appellee  knew  of  decedent's 
presence  on  the  track  in  time  to  have  avoided  the  in- 
jury and  hence  cannot  be  fairly  said  to  be  drawn  on 
that  theory,  in  other  words,  the  theory  of  this  para- 
graph is  that  decedent  was  rightfully  on  the  track 
under  an  implied  license  and  that  his  death  resulted 
from  the  original  negligence  chargeable  to  the  appel- 
lee. ' '  We  are  wholly  unable  to  harmonize  this  state- 
ment with  the  following  averment  quoted  from  the 
plaintiff's  second  paragraph  of  complaint,  speaking 
of  appellant's  decedent:  ** While  upon  said  switch 
track  and  in  the  customary  and  lawful  use  of  the  same, 
the  said  defendant  propelled  one  of  its  locomotive 
engines  and  train  of  cars  along  said  track  and  sud- 
denly and  without  any  warning  or  notice  of  its  inten- 
tion so  to  do  negligently  and  carelessly  switched  its 
locomotive  engine  and  said  train  of  cars  from  the 
main  track  to  said  switch  track  so  being  used  by  de- 
cedent,  who  was  in  entire  ignorance  of  any  peril  or 
danger,  with  full  knowledge  of  decedent's  presence 
and  peril  caused  solely  hy  the  movements  of  said  loco- 
motive and  train  of  cars  and  with  full  knowledge  of 
his  ignorance  of  danger  and  peril,  negligently  and 
carelessly  ran  its  said  locomotive  engine  and  train  of 
cars  against,  upon  and  over  said  decedent,  instantly 
killing  him.*'  With  these  averments,  it  can  make  no 
difference  whether  the  appellant's  decedent  was  upon 
the  appellee's  tracks  under  an  implied  license  based 
upon  one  state  of  facts  or  upon  some  other  state  of 
facts,  or  whether  he  was  there  as  a  trespasser,  for, 
under  the  doctrine  of  last  clear  chance,  the  appellee 
could  not  escape  its  liability  even  though  the  decedent 
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was  a  trespasser,  where,  before  the  commission  of  its 
negligent  act,  the  presence  of  the  decedent  and  his 
ignorance  of  his  peril  and  danger  were  known  to  the 
appellee  in  time  to  have  avoided  his  injury  by  the 
use  of  ordinary  care.  29  Cyc  443 ;  Chicago,  etc.,  R.  Co. 
V.  Pritchard  (1907),  168  Ind,  398,  414,  79  N,  E.  508, 
81  N.  E.  78,  9  L.  R.  A.  (N.  S.)  857.  This  being  the 
law,  the  facts  necessary  to  a  recovery  would  not  have 
made  it  incumbent  upon  the  appellant  to  show  that 
her  decedent  was  rightfully  upon  the  appellee's 
tracks,  under  an  implied  license  based  upon  either 
the  state  of  facts  set  up  in  the  first  paragraph  of  the 
complaint,  or  upon  the  state  of  facts  set  up  in  the  sec- 
ond paragraph  of  complaint;  for  if  the  appellee  dis- 
covered the  presence  of  appellant's  decedent  and  his 
ignorance  of  his  danger  and  peril  in  time  to  have  pro- 
tected him,  it  was  its  duty  so  to  do  as  the  one  having 
the  last  clear  chance,  regardless  of  whether  he  was 
a  licensee  for  any  reason,  or  a  trespasser,  and  failing 
so  to  protect  him,  it  would  have  been  liable  in  dam- 
ages. 
The  petition  for  rehearing  is  overruled. 


Cassidy  v.  Ward  et  al. 

[No.  9,902.    Filed  June  20,  1919.] 

1.  Afpbal. — Briefs, — Questions  Presented, — Any  question  with  ref- 
erence to  the  action  of  the  trial  court  In  overruling  the  motion 
to  modify  the  Judgment  Is  waived  by  appellant's  failure  to  set 
out  the  motion  or  the  substance  thereof,  and  by  failure  to  state 
any  specific  point  thereon,  as  required  by  the  rules  governing  the 
preparation  of  briefs,    p.  553. 

2.  Appeal — Revietc, — Judgment, — Weight  and  Sufflden^f  of  J3vi- 
Hence, — iTie  decision  of  the  trial  court  mast  be  sustained,  If  It 
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is  supported  in  its  material  aspects  by  any  competent  evidence, 
although  there  may  be  other  evidence  from  which  a  different  con- 
clusion might  have  been  reached,    p.  553. 

3.  Evidence. — Date  of  Execution  of  Mortgage. — ^The  date  of  a  deed 
or  mortgage  only  furnishes  prima  facie  evidence  of  the  date  of 
its  execution,  which  may  be  rebutted,    p.  555. 

4.  Deeds. — Mortgages. — Date  of  Taking  Effect. — ^Deeds  and  mort- 
gages become  effective  from  the  time  of  their  execution,  which 
Includes  their  delivery  to»  and  acceptance  by,  the  grantee  or  mort- 
gagee,   p.  555. 

5.  Vendor  and  Pubchaseb. — Vendor's  Lien. — Waiver. — Acceptance 
of  Mortgage. — Generally,  where  the  vendor  of  land  takes  a  mort- 
gage to  secure  the  unpaid  purchase  price,  he  thereby  waives 
the  implied  equitable  lien  wliich  he  would  otherwise  have  as 
security  for  its  payment,    p.  557. 

6.  Appeal. — Review. — Scope. — Issues  Not  Raised  hg  Pleadings. — 
Where,  in  an  action  to  foreclose  a  mortgage  on  land,  plaintiff 
appellant  did  not  allege  that  she  had  a  vendor's  lien  on  the  land 
involved,  and  cross-complainant  did  not  present  any  such  issue, 
but  alleged  that  his  mortgage  was  senior  to  that  of  plaintiff, 
thereby  raising  only  the  question  of  the  priority  between  the  two 
mortgages,  appellant's  contention  that  she  had  a  vendor's  lien 
was  outside  the  issues  presented  and  determined  in  the  trial 
court  and  cannot  be  considered  on  appeal,    p.  558. 

From  Perry  Circuit  Court ;  William  Ridley,  Judge. 

Action  by  Leona  M.  Cassidy  against  John  F.  Ward 
and  wife,  in  which  Adoph  Graves  filed  a  cross-com- 
plaint against  plaintiff  and  defendants.  From  the 
judgment  rendered,  the  plaintiff  appeals.    Affirmed. 

Leo  H.  Fisher,  John  W.  Ewing  and  Edmund  8. 
Lincoln,  for  appellant. 
Oscar  C.  Minor,  for  appellee. 

Batman,  C.  J. — ^Appellant  brought  this  action 
against  appellees  John  F.  Ward  and  Marguerite 
Ward,  husband  and  wife,  on  two  promissory  notes 
of  $750  each,  executed  by  said  John  F.  Ward,  and 
secured  by  a  mortgage  on  certain  real  estate  in 
Perry  county,  Indiana.    The  complaint  is  in  a  single 
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paragraph  of  the  usual  form,  with  the  following  ad- 
ditional averment:  That  said  mortgage  **was  repre- 
sented to  be  a  first  mortgage,  and  was  to  be  dated  the 
same  day  hereof  as  said  notes,  but  the  date  was  made 
on  the  30th  day  of  August,  1910,  when  said  date  should 
have  been  the  27th  day  of  August,  1910,  and  said  date 
was  changed  by  mistake/'  Appellees  Ward  and  Ward 
answered  said  complaint  by  a  general  denial.  Appel- 
lee Adolph  Graves  was  admitted  as  a  party  defend- 
ant on  his  own  application,  and  answered  appellant's 
complaint  by  a  general  denial.  He  also  filed  a  cross- 
complaint  against  appellant  and  his  coappellees,  by 
which  he  sought  to  recover  a  judgment  against  his 
coappellees,  Ward  and  Ward,  on  a  promissory  note 
for  $1,500,  and  to  foreclose  a  mortgage  on  the  same 
real  estate  described  in  plaintiff 's  complaint,  alleged 
to  have  been  given  to  secure  said  note.  Said  cross- 
complaint  alleges  that  the  mortgage  described  therein 
was  senior  to  appellant's  said  mortgage,  and  asked 
that  it  be  so  decreed.  Appellant  answered  said  cross- 
complaint  by  a  general  denial.  Trial  was  bad  by  the 
court,  resulting  in  judgments  against  appellees  Ward 
and  Ward,  in  favor  of  appellant  and  appellee  Graves, 
on  their  respective  notes,  the  foreclosure  of  their 
respective  mortgages,  and  an  order  for  the  sale  of 
the  real  estate  in  satisfaction  of  said  judgments,  the 
mortgage  of  appellee  Graves  being  decreed  to  be  su- 
perior to  the  mortgage  of  appellant.  Appellant  filed 
a  motion  to  modify  the  judgment,  and  also  filed  a 
motion  for  a  new  trial,  both  of  which  were  overruled, 
and  has  assigned  the  action  of  the  court  in  overruling 
her  said  motions  as  the  errors  on  which  she  relies  for 
reversal. 
Any  question  with  reference  to  the  action  of  the 
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court  in  overruling .  the  motion  to  modify  the  judg- 
ment has  been  waived  by  appellant,  by  failing 

1.  to  set  out  said  motion,  or  the  substance  thereof, 
in  her  brief,  and  by  failing  to  state  any  specific 

point  thereon,  as  required  by  the  rules  governing  the 
preparation  of  briefs.  M.  Rumley  Co.  v, '  Major 
(1917),  64  Ind.  App.  41,  115  N.  E.  337;  Bobbins  y. 
Bank,  etc.  (1917),  186  Ind.  573, 117  N.  E.  562;  Clifton 
V.  McMains  (1916),  184  Ind.  539,  111  N.  E.  801. 

The  sole  question  presented  by  this  appeal  relates 

to  the  priority  of  the  liens  held  by  appellant  and 

appellee  Graves  on  the  real  estate  described  by 

2.  virtue  of  their  respective  mortgages*    In  con- 
sidering this  question,  it  should  be  borne  in 

mind  that,  under  the  rules  governing  appeals,  the 
decision  of  the  trial  court  must  be  sustained,  if  it  is 
supported  in  its  material  aspects  by  any  competent 
evidence,  although  there  may  be  other  evidence  from 
which  a  different  conclusion  might  have  been  reached. 
Public  Utilities  Co.  v.  Handorf  (1916),  185  Ind.  254, 
112  N.  E.  775;  Elliot  v.  Elliot  (1916),  61  Ind.  App. 
209,  111  N.  E.  813;  Toledo,  etc.,  B.  Co.  v.  Milner 
(1916),  62  Ind.  App.  208,  110  N.B.  756;  GaldweU  v. 
Ulsh  (1916),  184  Ind.  725,  112  N.  E.  518,  Ann.  Cas. 
1918E  68;  Trout  v.  Woodward  (1917),  64  Ind.  App. 
333, 114  N.  E.  467. 

The  evidence  is  contradictory  in  some  particulars, 
and  in  others  not  entirely  clear,  but  there  is  com- 
petent evidence  which  reasonably  tends  to  establli^ 
the  following  facts:  That  appellant  sold  the  real 
estate  in  question  to  appellee  John  F,  Ward  in  Au- 
gust, 1910,  for  $3,000,  one-half  of  which  was  to  be  paid 
in  cash,  and  the  remainder  to  be  evidenced  by  notes, 
secured  by  a  mortgage  thereon ;  that,  for  the  purpose 
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of  securing  the  money  with  which  to  make  said  cash 
payment,  said  Ward  called  on  appellee  Graves  and 
arranged  for  a  loan  of  $1,500,  and  agreed  to  give  him 
a  mortgage  on  the  land  in  question  to  secure  the  same ; 
that  on  August  27,  1910,  in  pursuance  of  said  ar- 
rangement, Graves  gave  Ward  a  check  for  said  sum, 
and  later  on  said  day  Ward,  in  company  with  a  notary 
public,  called  upon  appellant  at  her  home  for  the  pur- 
pose of  consummating  the  purchase  of  said  real  es- 
tate; that,  while  there,  appellant,  who  was  a  widow, 
signed,  acknowledged  and  delivered  to  Ward  a  deed 
therefor,  and  Ward  gave  to  her,  as  the  cash  payment 
agreed  upon,  the  check  for  $1,500,  which  he  had  ob- 
tained from  Graves  for  that  purpose,  and  also  deliv- 
ered to  her  the  two  notes  in  suit  of  $750  each,  bearing 
date  of  August  27,  1910,  to  evidence  the  balance  due 
her  for  said  real  estate ;  that,  on  the  same  occasion^ 
the  notary  public  prepared,  and  Ward  signed,  a  mort- 
gage on  the  real  estate  in  question  to  secure  said  two 
notes,  being  the  mortgage  described  in  appellant's 
complaint;  that,  as  the  wife  of  said  Ward  was  not 
present  to  sign  and  acknowledge  the  mortgage,  it  was 
not  delivered  to  appellant  at  that  time,  but  was  taken 
away  for  the  purpose  of  obtaining  the  signature  of 
Ward's  wife  thereto;  that  later,  on  the  same  day. 
Ward  and  the  notary  public  went  to  the  place  of  busi- 
ness of  appellee  Graves  with  the  note  and  mortgage 
described  in  the  cross-oomplaint  duly  prepared,  where 
Ward  completed  their  execution  by  delivering  the 
same  to  Graves,  by  whom  they  were  then  accepted; 
that  said  note  and  mortgage  each  bore  the  date  of 
August  27, 1910,  and,  at  the  time  Graves  accepted  the 
same,  he  knew  that  one-half  of  the  purchase  money 
for  said  real  estate  had  not  been  paid;  that  subse- 


MAY  TERM,  1919.  555 

Cassidy  v.  Ward— 70  Ind.  App.  550. 


quently  on  August  30,  1910,  the  mortgage  described 
in  appellant's  complaint,  having  been  given  the  date 
last  named,  and  having  been  duly  signed  and  acknowl- 
edged by  Ward  and  his  wife,  was  delivered  to  appel- 
lant, who  accepted  the  same  as  security  for  the  two 
$750  notes,  which  Ward  had  theretofore  delivered  to 
her  on  August  27, 1910,  to  evidence  the  balance  of  the 
purchase  price  of  said  land;  that  the  said  mortgage 
of  appellee  Graves  was  duly  recorded  in  the  office  of 
the  recorder  of  Perry  county,  Indiana,  on  August  30, 
1910,  and  the  said  mortgage  of  appellant  was  so  re- 
corded on  September  2,  1910. 

It  will  be  observed  that  appellant  has  alleged  in 

her  complaint  that  her  mortgage  should  have  been 

dated  August  27,  1910,  and  that  it  bore  the 

3.  date  of  August  30,  1910,  by  mistake.    The  fact 
that  such  a  mistake  was  made,  if  it  be  a  fact, 

did  not  affect  appellant 's  rights,  as  the  date  of  a  deed 
or  mortgage  only  furnishes  prima  facie  evidence  of 
the  date  of  its  execution,  which  may  be  rebutted. 
Guyer  v.  mdon  Trust  Co.  (1914),  55  Ind.  App.  472, 
104  N.  E.  82.  In  this  case  the  evidence,  outside  of 
the  dates  which  the  mortgages  in  question  bear,  tends 
strongly  to  show  that  the  mortgage  of  appellee  Graves 
was  delivered  to,  and.  accepted  by,  him,  prior  to  the 
day  on  which  appellant's  mortgage  was  deliv- 

4.  ercd  to  her.    It  is  well  settled  that  instruments, 
such  as  deeds  and  mortgages,  become  effective 

from  the  time  of  their  execution,  which  includes  their 
delivery  to,  and  acceptance  by,  the  grantee  or  mort- 
gagee. Hoadley  v.  Hadley  (1874),  48  Ind.  452;  K rut- 
singer  v.  Brown  (1880),  72  Ind.  4fi6;  Sims  v.  Smith 
(1885),  99  Ind.  469,  50  Am.  Rep.  99;  John  Shillito  Co. 
V.  McConnell  (1891),  130  Ind.  41,  26  N.  E.  832;  ilfc- 
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Colley  V.  Binkley  (1919),  69  Ind.  App.  352, 121  N.  E. 
847.  Applying  this  well-settled  rule  to  the  facts  which 
the  evidence  in  this  case  tends  to  establish,  as  stated 
above,  it  is  clear  that  the  mortgage  of  appellee  Graves 
was  executed  and  became  effective  prior  to  that  of  ap- 
pellant. 

But  appellant  contends  that,  although  the  mort- 
gage of  appellee  Graves  may  have  been  executed  and 
became  effective  prior  to  her  mortgage,  nevertheless, 
it  should  not  have  been  decreed  to  be  senior  thereto. 
In  support  of  this,  she  calls  our  attention  to  the  fact 
that  all  of  the  notes  in  suit  are  dated  August  27, 1910 ; 
that  her  notes  mature  five  years  after  date,  while  the 
note  of  appellee  Graves  does  not  mature  until  six 
years  after  date,  and  cites  certain  decisions  of  this 
state  which  hold  that  a  mortgage  given  to  secure  the 
payment  of  several  notes,  payable  at  different  times, 
must  be  considered  as  if  there  were  as  many  different 
successive  mortgages  as  there  are  notes,  and  the 
holder  of  the  note  first  maturing  will  be  considered  as 
having  priority,  and  the  holder  or  holders  of  the 
remaining  notes  will  come  in  in  the  same  order  in 
which  said  notes  mature.  It  must  be  apparent,  how- 
ever, that  this  rule  can  have  no  application  to  a  case 
like  the  one  at  bar,  where  the  several  notes  involved 
are  secured  by  different  mortgages,  executed  on  dif- 
ferent dates. 

Appellant  also  cites  the  doctrine  of  instantaneous 
seizin,  which  has  been  applied  for  the  purpose  of  pre- 
serving the  priority  of  a  purchase-money  mortgage, 
executed  at  the  time  the  vendor  parts  with  his  title 
to  the  real  estate  covered  thereby,  as  against  a  mort- 
gage thereon  executed  by  the  vendee  prior  thereto. 
Again  it  must  be  apparent  that  this  doctrine  can  have 
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no  application  under  the  facts  of  this  case,  aS  the 
uncontradicted  evidence  shows  that  appellant's  mort- 
gage on  the  real  estate  in  question  was  not  executed 
at  the  time  she  delivered  her  deed  to  said  real  estate 
to  appellee  John  F.  Ward. 

It  is  further  contended  by  appellant  that  she  had  a 
vendor's  lien  on  the  real  estate  in  question,  as  secur- 
ity for  her  two  notes  of  $750  each;  that  her 
5.     acceptance  of  a  mortgage  on  the  real  estate  to 
secure  the  same  did  not  constitute  a  waiver  of 
her  said  vendor's  lien;  and  that,  by  reason  of  that 
fact,  the  court  erred  in  its  decree  with  reference  to  the 
priority  of  the  mortgage  in  suit.    As  pertinent  to  this 
question,  it  should  be  noted  that,  as  a  general  rule, 
where  the  vendor  of  land  takes  a  mortgage  thereon 
to  secure  the  unpaid  purchase  price  therefor,  or  a 
part  thereof,  he  thereby  waives  the  implied  equitable 
lien,  which  he  would  otherwise  have  as  security  for 
its  payment.    Harris  v.  Harlan  (1860),  14  Ind.  439; 
Mattix  V.  Weand   (1862),  19  Ind.  151;   Wilson  v. 
Hunter  (1868),  30  Ind.  466;  Fouch  v.  Wilson  (1877), 
60  Ind,  64,  28  Am.  Eep.  651;  Anderson  v.  Donnell 
(1879),  66  Ind.  150;  Richards,  Gdn.,  v.  McPherson 
(1881),  74  Ind.  158;  Bobbins  v.  Masteller  (1897),  147 
Ind.  122,  46  N.  E.  330.    As  said  by  the  court  in  the 
case  first  above  cited,  on  page  440:    **By  taking  a 
mortgage  to  secure  the  unpaid  purchase  money,  the 
vendor  waived  the  implied  equitable  lien  which  he 
otherwise  might  have  had  for  the  payment  thereof, 
and  created  an  express  lien.    Although  the  implied 
and  express  liens  are  both  intended  to  effect  the  same 
purpose,  and  both  on  the  same  property,  yet  they 
are,  in  their  nature,  so  different,  that  they  cannot 
both  exist  as  to  the  same  object,  at  the  same  time^ 
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and  for  the  same  purpose,  because  they  are  incon- 
sistent One  is  a  mere  equity  based  upon  the  idea 
that  the  vendee  holds  the  legal  estate  in  trust  for  the 
payment  of  the  vendor.  The  other  puts  the  legal 
title  in  the  vendor,  and  makes  him  the  trustee — 
destroys,  or  at  least  merges,  the  implied  lien,  by  cre- 
ating the  express  lien,  and  throwing  the  trust  on  the 
vendor,  the  mortgagee.'' 

It  has  also  been  held  that,  when  a  vendor 's  lien  has 
once  been  waived,  it  cannot  be  revived.  Mattix  v. 
Weand,  supra;  Richards,  Gdn.,  v.  McPherson,  supra; 
Nutter  v.  Fouch  (1882),  86  Ind.  451;  Buffalo,  etc., 
Quarries  Co.  v.  Davis  (1910),  45  Ind.  App.  116,  90 
N.  E.  327. 

Appellant  has  cited  a  number  of  cases  in  this  state 

which  she  insists  conflict  Avith  the  rule  first  abovre 

stated  on  the  question  of  waiver,  but  an  exami- 

6.  nation  of  these  cases  discloses  that  any  appar- 
ent conflict  may  be  readily  explained  from  the 
particular  facts  and  circumstances  involved.  But  it 
is  unnecessary  to  resort  to  this  rule  in  order  to  sustain 
the  decision  of  the. trial  court,  as,  under  the  issues  in 
this  case,  no  question  can  properly  arise  as  to  the 
priority  between  the  mortgage  of  appellee  Graves 
and  an  implied  equitable  lien  for  the  unpaid  purchase 
money  in  favor  of  appellant.  An  examination  of  the 
complaint  discloses  that  she  does  not  allege  that  she 
has  a  vendor 's  lien  on  the  real  estate,  and  ask  that  it 
be  enforced.  Appellee  Graves  by  his  cross-complaint 
does  not  present  any  such  issue,  but  alleges  that  his 
mortgage  is  senior  to  the  mortgage  of  appellant, 
which  is  met  with  an  answer  of  general  denial.  Thus 
an  issue  of  priority  between  the  two  mortgages  was 
clearly  made,  and,  as  no  other  issue  of  priority  was 
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tendered,  the  correctness  of  the  court's  ruling  must 
be  determined  in  the  light  of  such  issue,  and  not  in  the 
light  of  an  issue  that  might  have  been  tendered.  Under 
this  state  of  the  record,  we  are  forced  to  conclude  that 
appellant's  contention  with  reference  to  the  existence 
of  a  vendor's  lien  in  her  favor  is  outside  of  the  issues 
presented  and  determined  in  the  trial  court.  Hull  v. 
Mechanics  Building,  etc.,  Assn.  (1914),  56  Ind.  App. 
449, 105  N.  E.  573. 

Appellant  has  also  discussed  the  rule  involving  the 
question  of  presumption  of  payment  arising  from  the 
acceptance  of  a  note  governed  by  the  law  merchant, 
and  also  a  rule  involving  the  merger  of  legal  and 
equitable  liens,  but,  as  these  rules  can  have  no  control- 
ling influence  on  the  sole  question  presented  for  our 
determination  on  this  appeal,  their  consideration  is 
unnecessary.  Tor  the  reasons  stated,  we  conclude 
that  the  court  did  not  err  in  overruling  appellant's 
motion  for  a  new  trial. 

Judgment  affirmed. 


Earle  et  al.  v.  Fletcher  American  National  Bank. 

[No.  9^89.    Filed  Jnne  20,  1019.] 

1.  "Bills  and  Nona. — Accommodation  Paper, — Holders  Without 
Notice. — One  who  has  received  accommodation  paper,  even  after 
it  has  been  diverted  from  its  contemplated  purpose,  without 
notice  of  the  diversion,  in  good  faith  and  for  value,  is  entitled  to 
recover  thereon,    p.  567, 

2.  Bills  and  Notes. — Discharge  of  Surety, — ^In  order  that  a 
surety,  as  such,  may  be  discharj?ed  by  the  acts  of  the  creditor 
or  obligee,  the  latter  must  have  knowledge  of  the  existence  of 
the  relation,    p.  567. 
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3;    Bills  and  Notes. — Accommodation  Paper. — Maker's  LiahHUy. — 
Where  one  takes  accommodation  paper  without  knowledge  of  its 
'  true  character,  the  accommodation  party  is  bound  by  his  appar- 
ent standing  on  the  face  of  the  instrument  and  cannot  claim  the 
privilege  of  a  surety  of  the  real  debtor,    p.  667. 

4.  Bills  and  Notes. — Principal  and  Surety. — Notice  of  Relation. — 
Unindorsed  Noncommercial  Paper, — The  fact  that  a  note  given 
as  collateral  to  secure  the  payment  of  a  loan  is  noncommer- 
cial paper,  and  is  unindorsed,  does  not  charge  the  creditor  with 
knowledge  that  the  maker  is  merely  surety,    p.  668. 

5.  Estoppel. — Accomm4>dation  Paper. — Innocent  Holders. — Right 
of  Recovery. — Where  a  mother  invested  her  son  with  apparent 
ownership  of  a  noncommercial  note  and  mortgage,  which  in  fact 
was  accommodation  paper,  and  the  son,  by  depositing  such  paper 
as  collateral  security,  obtained  not  only  the  loan  contemplated 
by  the  maker  of  the  accommodation  paper,  but  also  several  renew- 
als thereof,  the  lender,  being  without  notice,  could  recover  on 
the  collateral  on  the  son's  failure  to  make  repayment,  since, 
wher^  one  of  two  innocent  persons  must  suffer  by  the  act  of  a 
third,  he  who  put  it  In  the  power  of  the  third  to  do  the  act  must 
suffer,    p.  568. 

From  Porter  Circuit  Court ;  H.  H.  Loring,  Judge. 

Action  by  the  Fletcher  American  National  Bank 
against  EflSe  S.  Earle  and  another.  From  a  judgment 
for  plaintiff,  the  defendants  appeal.    Affirmed. 

m 

A.  D.  Bartholomew,  John  H.  Gillett  and  Gerald  A. 
Gillett,  for  appellants. 

R.  R.  Peddicord,  E.  D.  Crumpacker,  Grant  Crum- 
packer  and  Owen  L.  Crumpacker,  for  appellee. 

Nichols,  P.  J. — This  suit  was  upon  a  note  executed 
by  appellant  John  H.  Earle,  and  upon  a  note  and 
mortgage  executed  by  appellant  Effie  S.  Earle  to  her 
coappellant,  and  claimed  by  the  appellee  to  be  col- 
lateral security  for  the  payment  of  the  first-mentioned 
note.  Hereinafter,  appellant  Effie  S.  Earle  will  be 
mentioned  as  appellant. 

Appellee's  amended  complaint  was  in  one  para- 
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graph,  with  appellant  and  said  John  H.  Earle  as  de- 
fendants therein.  Jn  substance,  it  was  as  follows :  On 

the day  of ,  1914,  said  John  H. 

Earle  borrowed  of  appellee  $2,000,  executing  his  note 
therefor,  payable  three  months  after  date.  At  that 
time  he  held  and  owned  a  note  for  $2,000,  secured  by 
a  mortgage  on  certain  real  estate,  which  note  and 
mortgage  were  executed  by  appellant,  and  which  he 
assigned  as  collateral  security  to  appellee  to  secure 
said  loan,  which  said  note  so  assigned  is  due  and 
wholly  unpaid.  When  the  note  executed  by  said  John 
H.  Earle  became  due  on  January  23, 1915,  he  renewed 
it  to  April  15,  1915,  by  executing  a  new  note  due  at 
said  last-named  date,  which  note  was  not  given  in  pay- 
ment. To  secure  its  payment  he  left  with  appellee 
the  said  note  and  mortgage  of  appellant.  Said  re* 
newal  note  is  due  and  wholly  unpaid.  Said  collateral 
note  and  mortgage  were  assigned  by  said  John  H. 
Earle  to  appellee  by  written  assignment.  A  reason- 
able attorney's  fee  for  the  collection  of  the  note  of 
said  John  H.  Earle  is  $250. 

The  said  collateral  note  is  noncommercial  paper. 
The  assignment  thereof  is  in  writing,  in  which  it  is 
provided  that  the  same  is  as  collateral  security,  and 
that  it  is  '  *  to  include  any  and  all  renewals  of  promis- 
sory notes  or  new  promissory  notes  or  other  obliga- 
tions accepted  in  payment  of  former  obligations.'' 
John  H.  Earle  suffered  default.  Appellant  filed  an 
answer  to  the  amended  complaint  in  five  paragraphs. 
The  first  was  a  general  denial.  The  second  admitted 
the  execution  of  the  note  and  mortgage,  but  averred 
that  they  were  executed  to  secure  the  payment  of  a 
note  executed  by  said  John  H.  Earle  to  appellant, 
dated  September  25, 1914,  for  a  loan  to  him  of  $2,000, 
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and  due  ninety  days  after  date,  and  for  no  other  or  dif- 
ferent purpose,  which  appellee  well  knew,  and  that  said 
note  was  taken  up  at  maturity.  The  third  paragraph 
was  a  plea  of  no  consideration.  The  fourth  para- 
graph admitted  the  execution  of  said  note  and  mort- 
gage, but  avers  that  they  were  executed  for  the  sole 
purpose  and  upon  the  sole  condition  that  the  payee 
might  use  the  same  as  collateral  for  a  loan  to  him 
from  appellee  of  $2,000,  to  be  evidenced  by  a  note 
therefor,  payable  in  ninety  days  after  its  execution. 
That  pursuant  thereto  the  said  John  H.  Earle  bor- 
rowed said  $2,000  from  appellee,  executing  his  note 
therefor,  payable  in  ninety  days  after  its  execution, 
drawing  eight  per  cent,  interest  from  maturity,  said 
note  being  the  first-mentioned  note  in  plaintiff  *s  com- 
plaint, and  with  which  he  deposited  appellant's  note 
and  mortgage  as  collateral  security,  but  without  any 
indorsement,  and  that  the  same  are  not  transferred 
or  in  any  manner  assigned  by  said  John  H.  Earle  to 
appellee,  and  that  they  were  held  by  appellee  as  a 
bare  deposit  of  papers  in  the  original  form  without 
any  writing,  collateral  or  otherwise,  transferring 
either  of  them  to  appellee.  When  said  first-mentioned 
note  fell  due,  to  wit,  on  December  24, 1914,  said  John 
H.  and  appellee  entered  into  an  agreement  surren- 
dering said  note,  and  in  consideration  of  such  sur- 
render said  John  H.  executed  a  new  note,  in  lieu  of 
the  former,  due  January  23,  1915,  and  appellee  ex- 
tended the  time  of  payment  to  said  January  23, 1915, 
and  accepted  interest  to  said  date  from  said  John  H. 
On  January  23,  1915,  by  agreement,  said  note  then 
maturing  was  surrendered,  and  in  consideration  of 
such  surrender  said  John  H.  executed  a  new  note  in 
Ueu  thereof  due  April  15, 1915,  and  paid  the  interest 
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thereon  to  said  date.  Said  last-mentioned  note  against 
said  John  H.  is  the  note  sued  on  in  appellee's  com- 
plaint. Appellant  executed  to  said  John  H.  the  said 
note  and  mortgage  as  surety  only  for  the  first  of  said 
note«y  and  that  said  note  and  mortgage  were  wholly 
without  a  consideration,  saving  only  as  they  were 
given  as  an  acconunodation  to  enable  said  John  H.  to 
obtain  the  first  of  said  loans,  as  evidenced  by  said 
ninety-day  note.  Appellant  had  no  notice  or  knowl- 
edge of  either  of  said  agreements  between  appellee 
and  said  John  H.  for  the  extension  of  the  time  of 
payment  or  anything  pertaining  thereto,  and  has 
never  given  her  consent  to  anything  that  was  so 
agreed  to  be  done  between  appellant  and  said  John  H., 
and  did  not  know  or  consent  that  her  said  note  or 
mortgage  should  be  held  as  security  for  other  than  the 
said  first  note,  if  so  they  were,  and  that  said  exten- 
sions were  wholly  without  appellant's  consent,  and 
appellee  at  all  times  knew  she  was  the  surety  only. 
This  paragraph  of  answer  was  verified. 

The  fifth  paragraph  was  the  same  as  the  fourth, 
except  that  it  charged  that  each  of  the  notes  of  Decem- 
ber 24,  1914,  and  January  23,  1915,  were  executed  in 
payment  of  the  note  immediately  preceding.  Appellee 
replied  in  two  paragraphs,  the  first  being  general 
denial,  and  the  second  being  addressed  to  the  fourth 
paragraph  of  answer,  and  averring  that  said  John  H. 
applied  to  appellee  for  a  loan  of  $2,000  on  September 
25,  1914,  and  stated  that  he  expected  to  have  a  note 
for  $2,000  secured  by  mortgage  on  real  estate  de- 
scribed in  the  complaint  given  him  by  appellant,  and 
that,  if  appellee  would  loan  him  $2,000,  he  would 
deposit,  assign  and  turn  over  to  appellee  said  note 
and  mortgage.    Appellee  agreed  to  make  such  loan  if 
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such  note  and  mortgage  were  so  turned  over.  There- 
upon John  H.  executed  said  note,  which  was  held  until 
the  note  and  mortgage  involved  were  assigned  and 
delivered  to  the  appellee  as  collateral  security  for  the 
payment  of  said  note;  and  that  it  made  said  loan 
depending  on  said  security.  John  H.  represented  to 
appellee  that  he  was  the  owner  of  said  note  and  mort- 
gage, and  that  appellee  had  no  notice  or  knowledge 
that  they  were  accommodation  paper.  That,  at  the 
maturity  of  the  first  note,  said  renewal  notes  were 
executed  with  the  understanding  that  said  note  and 
mortgage  should  remain  as  collateral  security  there- 
for. Appellee  had  no  notice  or  knowledge  that  said 
note  and  mortgage  were  not  the  property  of  John  H., 
and  acted  in  good  faith,  and  in  the  honest  belief  that 
they  were  his  property  in  making  said  original  loan 
and  the  extension,  and  appellee  never  heard  of  the 
claim  that  said  collateral  note  and  mortgage  were 
acconunodation  paper  until  after  the  commencement 
of  this  suit. 

There  was  a  trial  by  the  court,  which  resulted  in  a 
general  finding  and  judgment  for  the  appellee 
against  said  John  H.  on  his  note  for  $2,499.98,  and 
costs,  and  the  finding  and  decree  in  appellee's  favor 
against  appellant  on  her  note  and  mortgage  in  the 
sum  of  $2,410.50,  and  for  the  foreclosure  of  said  mort- 
gage and  for  costs. 

It  was  further  found  and  adjudged  that  said  note 
and  Inortgage  were  collateral  for  said  note  of  John 
H.  Appellant  filed  her  motion  to  modify  the  judg- 
ment, which  was  overruled.  She  then  filed  her  motion 
for  new  trial,  which  was  overruled,  and  she  now  prose- 
cutes this  appeal. 

Appellant  assigns  as  error  the  action  of  the  court 
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in  overruling  her  motion  to  modify  the  judgment,  and 
in  overruling  her  motion  for  a  new  trial.  In  her  mo- 
tion for  new  trial  the  appellant  has  specified:  (1) 
That  the  decision  of  the  court  is  not  sustained  by 
sufficient  evidence.  (2)  That  the  decision  of  the  court 
is  contrary  to  law. 

It  appears  by  the  evidence  in  this  case  that  John  H. 
Earle,  who  was  the  son  of  the  appellant,  applied  to 
the  appellee  on  September  25,  1914,  for  a  ninety-day 
loan  of  $2,000,  representing  at  said  time  that  he  owned 
an  interest  in  an  unsettled  estate,  and  which  he  ex- 
pected to  sell  to  his  mother,  the  appellant.  That  he 
expected  to  obtain  therefor  a  note  secured  by  mort- 
gage on  appellant's  real  estate  in  lieu  of  the  money 
for  the  purchase  of  such  interest.  Appellee  agreed  to 
furnish  him  the  loan  applied  for  upon  condition  that 
he  procure,  and  pledge  as  collateral  security  for  the 
loan,  the  note  and  mortgage  to  be  obtained  from  his 
mother  as  his  own  property.  Thereupon  he  executed 
the  note  first .  mentioned  in  the  complaint,  and  a 
written  pledge,  which  were  left  in  the  custody  of  the 
appellee,  and  the  money  for  the  loan  was  to  be  placed 
to  his  order  when  he  delivered  the  said  note  and  mort- 
gage to  the  appellee  as  collateral  security  for  the  pay- 
ment of  the  loan. 

In  a  few  days  said  John  H.  returned  with  the  note 
and  mortgage  involved,  duly  executed,  which  he  de- 
livered as  collateral  security  to  the  appellee,  stating 
that  the  note  and  mortgage  were  his  absolute  indi- 
vidual property.  Thereupon  the  amount  of  the  Joan, 
less  interest  discounted,  was  placed  to  said  John  H.  's 
credit,  and  soon  thereafter  withdrawn  from  the  bank. 
There  was  no  restriction  of  any  kind  or  nature  in  the 
collateral  paper,  and  nothing  to  indicate  that  it  was 


5«G  APPELLATE  COURT  OP  INDIANA, 


Earle  v.  Fletcher  American  Nat.  Bank— 70  Ind.  App.  658. 


executed  as  aocommodation  paper,  and  on  its  face 
appeared  to  be  the  result  of  a  business  transaction 
for  a  valuable  consideration.  The  evidence  shows 
that  the  appellee  in  good  faith  believed  the  collateral 
paper  to  be  John  H.  's  individual  property,  and,  acting 
on  such  belief,  made  the  loan  aforesaid.  The  evi- 
dence shows  that  appellee  had  no  knowledge  or  inti- 
mation from  any  source  that  such  collateral  was  ac- 
commodation paper  until  after  the  institution  of  the 
suit  thereon.  John  H.  being  unable  to  pay  his  loan 
at  maturity,  the  same  was  twice  extended,  renewal 
notes  being  executed  at  each  extension.  At  the  time 
of  said  extensions  the  said  collateral  note  and  mort- 
gage  had  not  reached  their  maturity. 

Appellant  contends  that  she  occupied  the  relation 
of  a  surety  to  John  H.,  and  that,  as  her  note  and 
mortgage  were  executed  for  the  purpose  only  of  ob- 
taining the  loan  evidenced  by  the  first  note  mentioned 
in  the  complaint,  the  taking  of  the  renewal  notes 
without  her  knowledge  and  consent  discharged  her; 
that,  it  having  been  understood  between  herself  and 
John  H.  that  her  note  and  mortgage  were  only 
pledged  for  the  payment  of  the  first  note,  therefore 
they  were  not  pledged  for  the  payment  of  either  of 
the  renewal  notes;  that  the  appellant  upon  no  con- 
sideration, except  as  the  maker  of  accommodation 
paper,  became  a  surety  as  to  her  note  and  mortgage, 
and  secured  the  payment  of  only  the  first  note  men- 
tioned in  the  complaint,  and  that,  such  note  being 
nonnegotiable  by  the  law  merchant,  the  appellee  was 
charged  with  implied  knowledge  of  her  relationship, 
and,  with  such  implied  knowledge  having  twice  defi- 
nitely extended  the  time  of  the  payment  of  the  prin- 
cipal owed,  she  was  thereby  discharged.'    She  dtes 
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in  support  of  her  position  the  following  Indiana 
cases:  Matchett  y.  Winona,  etc.,  School  Assn.  (1916), 
185  Ind.  128,  113  N.  E.  1;  Buck  v.  Smiley  (1878),  64 
Ind.  431 ;  White  v.  Whitney  (1875),  51  Ind.  124;  Jarvis 
V.  Hyatt  (1873),  43  Ind.  163 ;  Dicker  son  v.  Board,  etc. 
(1885),  6  Ind.  128,  63  Am.  Dec.  373;  Altoona,  etc., 
Bank  v.  Dunn  (1892),  151  Pa.  St.  228,  25  Atl.  80,  31 
Am.  St.  742.  In  each  of  these  cases,  however,  except 
one,  it  appears  that  the  payee  at  the  time  of  the  exten- 
sion complained  of  had  knowledge  of  the  relation  of 
suretyship.  The  case  of  Jarvis  v.  Hyatt,  supra,  is  the 
exception,  in  which  the  matter  of  knowledge,  or  want 
of  knowledge,  is  not  mentioned. 

Appellant  cites  1  Am.  and  Eng.  Ency.  Law,  pages 
382,  383,  from  page  383  of  which  volume  we  quote: 
**One  who  has  received  accommodation  paper 
1-3.  even  after  it  has  been  diverted  from  its  con- 
templated purpose,  without  notice  of  the  diver- 
sion, in  good  faith  and  for  value,  is  entitled  to  recover 
thereon.*'  She  also  cites  32  Cyc,  from  page  158,  of 
which  volume  we  quote:  ^*In  order  that  a  surety, 
as  such,  may  be  discharged  by  acts  of  the  creditor  or 
obligee,  the  latter  must  have  knowledge  of  the  exist- 
ence of  the  relation. '*  She  also  cites  8  C.  J.,  from 
page  274  of  which  volume  we  quote:  ** There  is  no 
question  that,  as  to  persons  who  take  accommodation 
paper  without  knowledge  of  its  true  character,  the 
accommodation  party  is  bound  by  his  apparent  stand- 
ing on  the  face  of  the  instrument  and  cannot  claim 
the  privileges  of  a  surety  of  the  real  debtor. ' '  With 
these  statements  of  the  rule  of  law  before  us,  quoted 
from  volumes  cited  by  appellant,  we  do  not  deem  it 
necessary  further  to  review  the  long  list  of  authori- 
ties cited  by  her. 
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Appellant  contends  that,  because  of  the  fact  that 
the  note  involved  is  nonconunercial  paper,  and  be- 
cause it  was  unindorsed,  appellee  was  charged 

4.  with  knowledge  of  appellant's  suretyship.  This 
does  not  seem  to  be  the  rule  of  law  with  notes 

under  circumstances  similar  to.  the  one  in  this  suit. 
In  the  case  of  Tharp  v.  Parker  (1882),  86  Ind.  102, 
the  note  in  suit  was  noncommercial  paper,  and  it  was 
held  in  that  case  that,  the  suretyship  not  being  appar- 
ent on  the  face  of  the  note,  the  surety  was  not  released 
by  an  extension  of  the  time  of  payment,  unless  the 
payee  had  knowledge  of  the  suretyship.  In  Mtdlen- 
dore  V.  Werte  (1881),  75  Ind.  431,  39  Am.  Rep.  155, 
the  note  involved  was  noncommercial,  and  it  was  held 
that  an  agreement  between  the  payee  and  one  of  the 
joint  makers,  without  the  knowledge  or  consent  of  the 
other,  a  surety  in  fact  but  not  known  as  such  to  the 
payee,  does  not  release  the  nonconsenting  maker.  In 
Gipson  Y.  Ogden  (1885),  100  Ind.  20,  25,  which  in- 
volved the  collection  of  a  judgment,  it  was  held  that 
a  surety  is  not  released  by  the  extension  of  time,  un- 
less the  creditor  had  notice  of  the  relationship,  and 
that  this  rule  applies  where  the  assignee  of  the  payee 
takes  without  notice  that  one  of  the  makers  is  surety. 
Other  authorities  to  the  same  effect  are :  Williams  v. 
Scott  (1882),  83  Ind.  405,  407;  Lamson  v.  First  Nat. 
Bank  (1882),  82  Ind.  21,  23;  Weaver  v.  Prehster 
(1906),  37  Ind.  App.  582,  77  N.  E.  674. 

Other  questions  are  discussed  in  the  briefs  filea, 

both  of  which  are  ably  prepared,  but  we  do  not  deem 

it  necessary  to  discuss  them  for  the  purposes 

5.  of  this  opinion.    A  loss  must  be  sustained,  and 
the  appellant  having  invested  her  son  with  ap- 
parent ownership  of  business  paper,  and  thereby  hav- 
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ing  enabled  him  to  obtain  the  money  from  appellee, 
she  must  bear  the  loss.  It  is  a  familiar  principle  of 
law  that,  where  one  of  two  innocent  persons  must 
suffer  by  the  act  of  a  third,  he  who  put  it  in  the  power 
of  the  third  to  do  the  act  must  suffer.  Hirsch  v.  Nor- 
ton (1888),  115  Ind.  341, 17  N.  E.  612. 

The  judgment  is  afltened. 

McMahan,  J.,  not  participating. 


OVEBMYBR  V.  BaRNETT  ET  AL. 
[No.  9,940.    Filed  June  20,  1919.] 

1.  fENUE. — Actions. — Right  of, — Damage  to  Land  Prom  3V6«- 
pass  Committed  in  Another  County, — Statutes. — ^Under  |1438 
Burns  1914,  §1318  R.  S.  1881,  providing  that  wlien  the  subject- 
matter  of  any  suit  shall  be  situate  in  two  or  more  counties,  the 
court  which  shall  first  take  cognizance  thereof  shall  retain  the 
same,  and  f309  Bums  1914,  {307  R.  S.  1881,  providing  that 
actions  for  the  determination  in  any  form  of  rights  or  interest 
in  real  property  and  for  injuries  thereto  must  be  commenced 
in  the  county  in  which  the  subject  of  the  action,  or  some  part 
thereof.  Is  situated,  where  plaintiff's  lands  located  in  one  county 
were  flooded  by  reason  of  the  erection  of  a  dam  in  another  county 
across  the  outlet  of  a  lake,  the  circuit  court,  of  the  county 
in  which  the  land  was  situated  had  Jurisdiction  of  an  action 
to  abate  the  nuisance  and  damages,    p.  576. 

2.  Waters  and  Watebcoubses. — Obstructing  Drain. — Level  of 
Lake. — Statute. — In  an  action  for  damages  to  land  where  It  ap- 
peared that  defendants  erected  a  dam  which  obstructed  the  flow 
of  water  from  a  lake  through  a  public  drain  constructed  by  the 
state  thirty  or  forty  years  before  the  commencement  of  the 
action,  and  because  of  such  obstruction  plaintiff's  land  became 
flooded,  defendants  cannot  Justify  the  obstruction  on  the  ground 
that  the  dam  restored  the  lake  to  the  level  existing  prior  to  the 
building  of  the  drain,  so  that  the  removal  of  the  dam  would  be  in 
violation  of  §6163  Bums  1914.  Acts  1905  p.  447.  providing  for  the 
maintenance  of  lakes  at  their  level,  since  the  statute  refers  to 
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the  maintenance  of  tbe  lake  at  its  level  after  the  ccmstmction  of 
the  drain,  such  Improyement  being  made  pnranant  to  law.    p.  580. 

3.  NuisXnce. — Public  Nuisance,— AbatemenU — Right  of  Action. — 
Though  the  obstruction  of  the  outlet  of  the  waters  of  a  lake 
created  a  public  nuisance  by  reason  of  flooding  low  ground  around 
the  lake,  a  landowner  whose  premises  were  overflowed  and  whose 
health  and  property  were  injured  thereby  may  maintain  an 
action  for  damages  and  to  abate  the  nuisance  because  of  special 
injury  suffered  by  him.    p.  582. 

4i  OmcERs. — Torts  of  Health  Officer, — LiabUity. — If  the  secretary 
of  the  state  board  of  health,  without  authority,  allowed  or  caused 
the  outlet  of  the  waters  of  the  lake  to  be  obstructed,  so  that  a 
nuisance  was  created,  he  \a  liable  as  an  individual  for  resulting 
damage,    p.  583. 

6.  Nuisance. — Abatement, — Acquiescence. — ^The  doctrine  of  acqui- 
escence does  not  apply  to  a  nuisance  unless  it  has  continued  for 
twenty  years,    p.  583. 

0.  Nuisance. — Actions. — A  ba  tement. — Damages, — Complaint. — Suf- 
ficiency.— In  an  action  by  a  landowner  to  abate  a  nuisance  cre- 
ated when  a  dam  erected  in  the  outlet  of  a  lake  caused  plaintiffs 
premises  to  be  flooded,  and  to  recover  for  damages  to  his  land 
resulting  therefrom,  complaint  held  sufficient  to  state  a  cause  for 
damages  against  defendants,  but  not  to  warrant  the  granting  of 
equitable  relief  by  way  of  abatement  and  injunction,  in  the  ab- 
sence of  averments  showing  that  defendants  or  any  one  of  them 
were  at  the  time  maintaining  the  dam  or  had  any  right  to  re- 
move it.    p.  584. 

From  Fulton  Circuit  Court;  Smith  N.  Stevens, 
Judge. 

Action  by  Lincoln  Overmyer  against  John  A.  Bar- 
nett  and  others.  From  a  judgment  for  defendants, 
the  plaintiff  appeals.    Reversed. 

Holman,  Bernetha  £  Bryant,  for  appellant. 
Ele    Stansbury,    Attorney-General,    Edward    M. 
White  and  Arthur  Metder,  for  appellees. 

Nichols,  P.  J. — This  action  was  brought  by  the  ap- 
pellant against  the  appellees  in  the  circuit  court  of 
Fulton  county,  Indiana.  The  amended  complaint  is  in 
one  paragraph  and  is  in  substance  as  follows:    The 
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appellant  is  and  has  been  for  the  past  twenty  years 
the  owner  of  certain  real  estate  located  in  Fulton 
county,  Indiana,  containing  in  all  85.63  acres.  This 
land  borders  upon,  and  extends  into,  a  portion  of  what 
is  known  as  Bruce  Lake,  in  Fulton  cpunty,  at  the  east 
and  southeast  end  thereof.  In  1903  there  was  estab- 
lished in  Fulton  county,  Indiana,  by  the  board  of  com- 
missioners a  public  drain  extending  from  the  higher 
ground  to  the  east  and  northeast  of  the  plaintiff's 
said  land,  draining  various  ponds  and  wet  lands,  nee* 
essary  to  be  drained  for  farming  purposes,  and  the 
outlet  of  said  ditch  was  and  is  into  said  Bruce  Lake, 
across  the  lands  of  appellant,  whose  lands  were  as- 
sessed $300,  which  was  paid  by  him.  Said  drain  was 
called  the  Overmyer  ditch,  and  was  sufficient  to  drain 
appellant 's  land  and  make  it  tillable  so  that  he  could 
raise  thereon  good  com  and  grass,  and  that  it  was 
worth  $60  per  acre.  At  the  west  end  of  said  land, 
in  Pulaski  county,  there  was  a  natural  outlet  in  the 
way  of  a  run  or  branch  extending  from  the  west  end 
of  said  lake  westward  and  northward  into  Tippecanoe 
river.  Under  the  Swamp  Land  Act  of  the  state,  thirty 
or  forty  years  prior  to  this  time,  a  public  drain  was 
established  which  served  as  an  outlet  for  said  lake 
into  Tippecanoe  river,  and  at  a  later  period,  about 
twenty  years  prior  to  this  date,  the  circuit  court  of 
Pulaski  county  established  another  public  drain  ex- 
tending from  the  west  end  of  said  Bruce  Lake  along 
and  upon  the  original  run  or  branch,  which  deepened 
and  widened  and  straightened  the  same  by  the  use  of 
a  dredge  and  thereby  said  ditch  became  the  outlet  for 
the  water  running  into  said  lake  from  the  east  on  to 
plaintiff's  land,  through  said  Overmyer  ditch.  Said 
dredged  ditch,  so  constructed,  was  maintained  and 
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recognized  to  be  an  established  outlet  for  the  drain- 
age from  the  east  and  southeast  of  said  lake  through 
said  Overmyer  ditch  and  into  Bruce  Lake,  and  the 
water  level  was  kept  reduced,  by  reason  of  said 
dredged  ditch  at  the  west  end  of  said  Bruce  Lake. 
After  the  construction  of  said  Overmyer  ditch  appel- 
lant put  in  a  large  quantity  of  tile  on  his  said  land, 
having  the  same  outlet  as  the  Overmyer  ditch,  and  put 
in  lateral  drains  at  an  expense  of  $500,  all  of  which 
were  efficient  and  did  drain  appellant's  land  and  make 
it  tillable  and  valuable  as  farm  land.  In  June, 
1905,  the  Chicago,  Richmond  and  Muncie  Railroad 
Company,  then  operating  along  the  side  of  said  Bruce 
Lake  and  maintaining  a  station  at  said  lake,  for  the 
purpose  of  increasing  business  and  passenger  traffic, 
endeavored  to  enlarge  the  area  of  said  lake  to  make 
a  resort  for  summer  tourists,  and  thereby  to  enhance 
its  income  derived  from  the  increased  passenger  traf- 
fic to  and  from  said  station;  and  said  railroad  and 
the  other  defendants,  without  authority  of  law  there- 
for, and  without  regard  to  the  rights  of  the  appellant, 
erected  a  dam  at  the  outlet  of  said  lake  and  adjacent 
to  said  lake,  the  west  end  of  which  is  in  Pulaski 
county,  Indiana,  the  remainder  of  said  lake  being 
in  Fulton  county.  Such  dam  was  in  Pulaski  county, 
and  prevented  the  water  from  escaping  from  said 
lake  into  said  outlet  drain  or  natural  course,  and  by 
reason  of  said  dam  said  water  was  held  back  in  the 
lake,  causing  the  water  level  to  rise  from  twelve  to 
eighteen  inches  and  thereby  forcing  the  water  back 
into  plaintiff's  said  drain,  destroying  its  efficiency  and 
the  efficiency  of  the  Overmyer  ditch  and  of  the  lateral 
drains,  and  causing  appellant's  said  land  to  be  sub- 
merged, as  well  as  other  lands  bordering  on  said  lake. 
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Said  railroad  company  became  insolvent  and  went 
into  the  hands  of  a  receiver,  and  its  property,  rights 
and  franchises  were  eventually  sold  to  the  Chesa- 
peake and  Ohio  Railroad  Company  of  Indiana,  who 
is  now  the  owner  thereof  as  successor  of  the  said 
Chicago,  Richmond  and  Muncie  Railroad  Company. 
In  the  furtherance  of  their  scheme  to  build  said  dam 
and  to  enlarge  the  area  of  said  lake,  without  just 
cause  and  in  utter  disregard  of  appellant  ^s  rights  and 
other  landowners  bordering  said  Bruce  Lake,  and 
without  any  notice  whatever  to  appellant  or  other 
landowners,  they  obtained  from  the  secretary  of  the 
board  of  health  some  order,  the  nature  of  which  is 
unknown  to  the  appellant,  pertaining  to  the  erection 
of  said  dam  at  an  unreasonable  elevation,  thereby 
preventing  the  escape  of  water  from  the  lake,  and 
causing  its  water  level  to  rise  and  submerge  appel- 
lant's land  and  other  lands  along  the  shore,  and  to 
ruin  the  efficiency  of  the  drain  and  improvement 
which  had  been  established  by  the  appellant,  as  well 
as  that  of  other  landowners.  That  said  secretary  of 
the  board  of  health  in  the  furtherance  of  his  scheme 
directed  the  secretary  of  the  board  of  health  of  Pu- 
laski county  to  perform  the  things  required  by  said 
railroad  company  with  respect  to  said  order,  under 
the  pretense  that  such  action  would  tend  to  abate  a 
public  nuisance.  After  said  dam  was  constructed,  it 
was  in  part  washed  out  so  that  the  water  level  was 
again  reduced,  but  the  appellees,  directly  or  through 
others  at  their  expense,  particularly  tlie  railroad  com- 
pany, and  over  the  protests  of  the  appellant,  and 
against  his  objections  to  such  construction,  rebuilt 
said  dam,  and  said  appellant  at  said  time  protested 
against  it  being  built,  and  notified  the  appellees  that 
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the  construction  of  the  dam  would  be  ruinous,  and 
would  destroy  the  efficiency  of  the  drains  and  the 
efficiency  of  the  Overmyer  ditch,  and  cause  him  to  lose 
the  money  he  had  expended  in  developing  said  land 
through  drainage.  Said  dam  again  went  out  in  De- 
cember, 1908,  and  thereby  reduced  the  level  of  the 
lake  to  some  extent,  but  that  the  appellees  again  in 
May,  1910,  over  the  protests  and  objection  of  this 
plaintiff,  acting  for  themselves  and  through  others, 
rebuilt  said  dam  of  concrete,  six  inches  thick  to  a 
height  of  twelve  inches,  above  the  original  construc- 
tion of  the  dam,  thereby  causing  the  said  water  level 
of  said  lake  to  rise  eighteen  inches,  and  to  shut  off 
completely  the  outlet  of  said  lake  into  the  said  public 
drain  as  established  and  constructed  under  the  drain- 
age laws  of  Indiana,  in  said  county  of  Pulaski,  and 
shutting  off  the  outlet  of  the  said  lake  through  its  nat- 
ural course.  That  thereby  the  efficiency  of  appellant 's 
drains  was  totally  destroyed,  and  he  can  no  longer 
farm  his  land  bordering  on  said  lake,  fifty  acres  of 
which  said  lands  are  affected  and  entirely  destroyed 
for  farming  purposes.  Appellant  says  that  he  is  en- 
titled to  free  and  unobstructed  flow  of  the  water 
through  his  drains  into  said  lake  reduced  to  the  water 
level  existing  prior  to  the  time  of  the  construction 
of  the  first-mentioned  dam.  He  has  a  good  house  on 
said  land,  and  barn  and  other  buildings  built  in  part 
after  the  construction  of  the  Overmyer  ditch.  The 
cellar  of  his  house  drains  into  said  lake,  and  the  drain 
was  efficient  to  drain  said  cellar  and  keep  it  dry  and 
useful.  Its  efficiency  is  now  destroyed  by  reason  of 
the  acts  of  the  appellees  as  aforesaid,  which  caused 
the  water  to  back  up  into  appellant  ^s  cellar,  making 
it  wet,  damp  and  moldy,  and  making  bad  odors  there- 
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from  permeate  appellant 's  house  to  the  detriment  of 
the  health  of  himself  and  family.  Since  the  erection 
of  said  dam  a  large  area  of  wet,  boggy  and  marshy 
lands  around  said  Bruce  Lake  has  been  created,  which 
affords  a  breeding  place  for  mosquitoes  and  other 
insects  and  malaria  and  other  disease  germs,  detri- 
mental to  the  life  and  health  of  people  living  in  and 
near  the  neighborhood  of  said  lake,  and  during  cer- 
tain seasons  of  the  year  obnoxious  odors  and  poison- 
ous vapors  arise,  and  the  same  have  become  a  public 
nuisance,  which  did  not  exist  before  the  said  dam  was 
built.  That  a  large  number  of  acres  have  been  made 
wet  and  swampy  and  useless  for  any  purpose.  The 
conditions  around  said  lake  before  the  building  of  the 
first  dam  were  not  detrimental  to  public  health  or  wel- 
fare, and  did  not  constitute  a  public  nuisance,  but  the 
conditions  since  are  detrimental  to  public  health  and 
are  a  public  nuisance.  Others  around  said  lake  have 
interest  in  the  right  to  have  restored  the  original 
good  health  conditions  that  existed  prior  to  the  con- 
struction of  said  first  dam,  and  to  have  the  public 
nuisance  now  existing  removed.  The  appellant  is 
unable  to  realize  anything  from  his  said  land,  and  his 
labor  is  lost,  and  he  derives  no  profit  whatever  from 
fifty  acres  of  his  land.  He  has  been  damaged  in  the 
sum  of  $5,000.  His  damages  are  recurring  and  con- 
tinuous, and  he  has  no  complete  and  adequate  remedy 
at  law.  He  demands  that  the  said  nuisance  be  abated, 
and  that  the  appellees  be  enjoined  from  maintaining 
said  dam,  and  that  he  have  damages  in  the  sum  of 
$5,000. 

To  this  amended  complaint  the  appellees  filed  their 
demurrer  upon  the  grounds:  (1)  That  the  court  has 
no  jurisdiction  of  the  defendants  or  the  subject-mat- 
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ter  of  the  action.  (2)  The  court  has  no  jurisdiction 
over  the  subject-matter  of  the  action.  (3)  There  is 
a  defect  of  parties  defendant  in  this,  that  other  par- 
ties are  referred  to  in  the  complaint  as  having  acted 
with  the  defendants  in  the  construction  of  the  dam, 
who  should  be  made  parties  defendant  and  whose 
names  are  unknown  and  defendants  are  unable  to 
state  their  names.  (4)  The  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 

The  appellees'  demurrer  was  submitted  to  and  sus- 
tained by  the  court,  and  the  appellant  refusing  to 
plead  further  and  electing  to  stand  by  his  complaint, 
judgment  was  rendered  in  favor  of  the  appellees  and 
against  the  appellant  on  such  demurrer,  from  which 
judgment  this  appeal  is  prosecuted. 

The  only  error  assigned  is  the  ruling  of  the  court 
upon  the  appellee 's  demurrer  to  the  complaint. 

The  land,  the  injury  to  which  is  involved  in  this 

suit,  is  located  in  Fulton  county,  while  the  dam,  the 

construction  of  which  resulted  in  the  injury  as 

!•  alleged  in  plaintiff's  complaint,  is  located  in 
Pulaski  county.  It  is  the  contention  of  the  ap- 
pellees that  the  trial  court  had  no  jurisdiction  of 
them  or  of  the  subject-matter  of  the  action ;  that  such 
want  of  jurisdiction  appears  on  the  face  of  the  com- 
plaint ;  that  the  action  was  for  mandatory  injunction 
and  to  abate  a  nuisance;  and  that  the  demand  for 
damages  is  only  incidental. 

Appellees  concede  that  by  statute  the  courts  have 
authority  to  make  all  proper  judgments,  sentences, 
decrees,  orders  and  injunctions,  and  to  issue  all  proc- 
esses, and  to  do  such  other  acts  as  may  be  proper  to 
carry  into  effect  the  same  in  conformity  with  the 
Constitution  and  laws  of  this  state,  but  that  such 
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courts  have  no  jurisdiction  outside  of  their  respective 
circuits  to  abate  a  nuisance  by  mandate  or  to  enjoin 
its  maintenance. 

The  appellees  say  that  the  subject-matter  of  this 
suit  is  wholly  situate  in  Pulaski  county  and  that  the 
Pulaski  Circuit  Court  alone  for  that  reason  has  juris- 
diction. The  appellant  contends  that  the  action  is 
properly  brought  in  the  Fulton  Circuit  Court,  and 
cites  as  his  authority  ^^309  Burns  1914,  §307  B.  S.  1881, 
which  provides  that  actions  for  the  determination  in 
any  form  of  rights  or  interest  in  real  property  and 
for  injuries  thereto  must  be  commenced  in  the  county 
in  which  the  subject  of  the  action,  or  some  part  there- 
of, is  situated. 

It  has  been  repeatedly  held  that  actions  for  trespass 
upon  land  must  be  brough't  in  the  county  in  which  the 
land  is  situated.  The  case  of  Kinser  v.  Dewitt  (1893), 
7  Ind.  App.  597, 34  N.  E.  1014,  was  an  action  for  dam- 
ages for  depositing  dirt  upon  land.  Keaton  v.  Snider 
(1895),  14  Ind.  App.  66,  42  N.  E.  372,  was  an  action 
for  damages  for  the  destruction  of  crops.  Indiana, 
etc.,  R.  Co.  V.  Foster  (1886),  107  Ind.  430,  8  N.  E. 
264,  was  for  damages  by  fire  from  a  locomotive.  Du- 
Breuil  v.  Pennsylvania  Co.  (1892),  130  Ind.  137,  29 
N.  E.  909,  was  an  action  for  damages  resulting  from 
fire  from  a  locomotive;  in  this  case  the  land  being 
located  in  the  State  of  Illinois.  In  each  of  the  fore- 
going cases  it  was  held  that  the  action  was  properly 
brought  in  the  county  in  which  the  real  estate  was 
located.  But  §1438  Burns  1914,  §1318  E.  S.  1881,  pro- 
vides that,  when  the  subject-matter  of  any  suit  shall 
be  situate  in  two  or  more  counties,  the  court  which 
shall  first  take  cognizance  thereof  shall  retain  the 
same.    This  enactment  by  the  legislature  of  our  state 
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was  a  common-law  principle  long  before  it  became 
statutory  by  the  action  of  our  legislature. 

The  subject-matter  of  this  action  consists  of  two 
principle  facts,  the  one  being  the  construction  of  a 
dam,  which  was  located  in  Pulaski  county,  and  the 
other  the  resultant  injury,  by  such  erection,  to  real 
estate  which  was  located  in  Fulton  county.  Where 
two  material  facts  are  necessary  to  give  a  good  cause 
of  action,  and  they  take  place  in  different  counties, 
the  cause  of  action  may  be  said  to  arise  in  either 
county,  and,  applying  this  principle  of  law,  it  has 
been  held  that,  where  an  injury  has  been  committed 
in  one  county  to  real  property  situate  in  another,  or 
where  the  action  is  founded  on  two  or  more  material 
facts,  which  take  place  in  different  counties,  the  venue 
may  be  rested  in  either.  Foot  v.  Edwards  (1855),  9 
Fed.  Cas.  358,  No.  4,908.    1  Saunders,  PI.  and  Ev.  413. 

The  rule  is  stated  in  1  Chitty,  Pleading  (16th  ed.) 
281,  as  follows:  "Where  *  *  *  an  injury  has 
been  caused  by  an  act  done  in  one  county  to  land, 
&c.  situate  in  another;  or  whenever  the  action  is 
founded  upon  two  or  more  material  facts,  which  took 
place  in  different  counties,  the  venue  may  be  laid  in 
either.'* 

The  rule  as  stated  in  Bulwer's  Case  (1793),  7  Coke 
2a,  is  as  follows :  That  "where  the  action  is  founded 
upon  two  thing's  done  in  several  counties,  and  both 
are  material  ol*  traversable,  and  the  one  without  the 
other  doth  not  maintain  the  action,  there  the  plaintiff 
may  choose  to  bring  his  action  in  which  of  the  counties 
he  will. ' '  This  rule  is  discussed  at  length  in  the  case 
of  Bundle  v.  Delaware  £  R.  Canal  (1849),  21  Fed. 
Cas.  6,  No.  12,139,  which  case  approves  the  doctrine. 

The  case  of  Smith  v.  Southern  R.  Co.  (1909),  136 
Ky.  162, 123  S.  W.  678,  26  L.  R.  A.  (N.  S.)  927,  was  an 
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action  by  the  appellants  against  the  appellees  for 
damages  resulting  from  the  destruction  of  a  build- 
ing by  an  explosion  of  dynamite,  the  building  de- 
stroyed being  located  in  the  State  of  Tennessee, 
while  the  negligent  act  resulting  in  such  destruction 
was  committed  in  the  State  of  Kentucky,  and  in  such 
case  it  was  held  that  such  an  action  may  be  brought 
at  the  option  of  the  owner  in  the  county  and  state 
where  the  land  lies,  or  in  the  county  and  state  in 
which  the  negligent  act  was  conamitted,  for  the  reason 
that  the  injury  and  the  wrongful  act  must  be  deemed 
as  having  occurred  together  or  in  immediate  con- 
nection. 

The  case  of  Ruckman  v.  Green  (1876),  9  Hun  225, 
holds  that  an  action  may  be  maintained  in  the  State 
of  New  York  for  an  injury  to  land  situate  therein, 
though  the  business  which  occasions  the  injury  and 
constitutes  the  nuisance  complained  of  is  carried  on 
upon  land  situate  in  the  State  of  New  Jersey. 

In  the  case  of  Thayer  v.  Brooks  (1848),  17  Ohio  489, 
49  Am.  Dec.  474,  the  act  complained  of  was  done  in 
the  State  of  Pennsylvania,  the  injury  which  was  occa- 
sioned by  the  act  was  sustained  in  Ohio,  and  in  that 
case  it  was  held  that  the  suit  will  lie  in  either  state, 
the  court  stating  that,  **  *when  an  injury  has  been 
caused  by  an  act  done  in  one  county,  to  land,  etc.,  situ- 
ated in  another,  the  venue  may  be  laid  in  either.' '' 

In  the  case  of  Smith  v.  Southern  R.  Co.,  supra,  it  is 
held  that  a  statute  making  an  action  for  injury  to 
real  property  local  will  not  be  arbitrarily  enforced 
where  the  injury  results  from  a  cause  or  act  arising 
or  occurring  in  a  state  other  than  the  one  in  which 
the  property  is  situated.  This  case  has  an  extended 
case  note  discussing  jurisdictional  questions  such  as 
the  one  in  the  instant  case. 
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In  the  case  of  Deseret  Irrigation  Co.  v.  Mclntyre 
(1898),  16  Utah  398,  52  Pac.  628,  which  case  is  an 
action  to  determine  the  rights  of  the  parties  as  to  the 
waters  of  a  stream  flowing  between  a  certain  dam  in 
Santete  county  and  the  canals  of  the  plaintiffs  in 
Miller  county,  and  for  a  perpetual  injunction  to  pro- 
hibit the  defendants  from  using  or  interfering  with 
the  water  of  the  river  to  which  the  plaintiffs  claim  to 
be  entitled.  In  this  case  it  was  held  that,  where  a 
cause  of  action  arises  in  two  or  more  counties,  the 
plaintiffs  may  elect  in  which  county  they  will  bring 
their  action,  and  that  water  wrongfully  diverted  in 
one  county  to  the  injury  of  plaintiffs*  rights  in  an- 
other county  constitutes  one  cause  of  action. 

It  will  be  readily  seen  that  under  either  of  the  sec- 
tions of  the  statutes  above  quoted,  or  under  either  of 
the  lines  of  authorities  cited  above,  the  plaintiff's  ac- 
tion was  properly  brought  in  Fulton  county,  for  an 
injury  sustained  to  his  lands  in  that  county  by  a  tres- 
pass committed  in  Pulaski  county,  and  we  hold  that 
the  circuit  court  of  Fulton  county  had  jurisdiction  of 
the  action. 

Appellees  contend  that  the  complaint  is  bad  for 
the  reason  that  it  fails  to  aver  that  the  dam  as  con- 
structed in  June,  1905,  and  reconstructed  there- 

2.  after,  maintained  the  water  level  of  the  lake 
above  the  original  water  level  of  the  lake  as 
it  existed  prior  to  the  time  when  the  water  therefrom 
was  permitted  to  find  its  own  way  out  of  the  lake  into 
the  drain  below.  But  it  is  averred  in  the  complaint 
that  thirty  or  forty  years  prior  to  the  time  of  this 
action  the  state  established  and  constructed  a  public 
drain  as  an  outlet  for  the  lake  involved,  and  that 
about  twenty  years  prior  to  the  date  of  this  action 
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there  was  established  by  the  decree  of  the  Pulaski  Cir- 
cuit Court  a  public  drain  extending  from  the  west  end 
of  Bruce  Lake  substantially  along  the  line  of  the  orig- 
inal drain,  deepening,  and  widening  and  straightening 
said  original  drain,  and  that  such  dredged  ditch  car- 
ried off  the  water  from  the  plaintiff's  lands  and  drains 
and  from  the  Overmyer  ditch,  and  kept  the  level  of 
said  lake  reduced.  The  statute  which  appellee  cites 
being  Acts  1905  p.  447,  and  in  force  March  6,  1905, 
and  being  §6163  Burns  1914,  provides  only  for  main- 
taining the  water  level  of  the  lake  at  is  established 
level. 

This  level,  of  course,  was  the  level  at  which  the 
lake  was  left  by  the  construction  and  reconstruction 
of  the  ditch  which  was  the  outlet  for  the  lake,  and  it 
was  this  level  with  which  the  defendants  are  charged 
mth  having  interfered  by  the  construction  of  the 
dam  in  June,  1905,  and  by  the  reconstruction  thereof 
in  1910,  in  the  first  instance  the  water  in  said  lake 
being  raised  from  twelve  to  eighteen  inches  above 
said  established  level,  and  in  the  second  to  a  height 
of  twelve  inches  above  the  height  occasioned  by  the 
original  construction.  This  action  has  nothing  to  do 
with  the  level  of  the  lake  as  determined  by  its  natural 
outlet. 

It  is  specifically  averred  in  the  complaint  that  the 
public  drain  constructed  thirty  or  forty  years  before 
this  action  was  commenced,  and  reconstructed  about 
twenty  years  before,  served  as  the  outlet  for  the  lake 
into  the  Tippecanoe  river,  and  that  the  dam  was 
erected  at  the  outlet  of  the  lake  and  adjacent  to  said 
lake,  and,  though  appellees  contend  that  there  is  no 
averment  in  the  complaint  that  the  dam  as  constructed 
and  reconstructed  crossed  any  ditch,  or  any  part  of 
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the  same  as  it  was  originally  constructed,  it  does  not 
require  any  serious  stretch  of  the  imagination  for  us 
to  conclude  that  the  dam  constructed. at  the  outlet  of 
the  lake  was  constructed  across  such  outlet,  which  was 
the  ditch  involved.  At  the  time  of  the  construction 
of  such  artificial  outlet  to  the  lake,  it  was  not  a  viola- 
tion of  law  to  so  construct  it,  and  when  the  statute 
aforesaid  was  passed  it  only  provided  against  a  dis- 
turbance of  the  level  of  the  lake  as  established  by  such 
drainage.  Under  the  facts  averred  in  the  complaint, 
the  removal  of  the  dam  would  not  reduce  the  level 
of  the  lake  below  that  which  had  been  established  by 
law,  and  therefore  such  removal  could  not  be  a  viola- 
tion of  said  §6163  Burns  1914,  supra. 

Appellees  insist  that,  under  the  averments  of  the 

complaint,  the  nuisance  complained  of  is  a  public 

nuisance  only,  and  that  therefore  it  can  only  be 

3.  abated  at  the  instance  of  the  public.  But  while 
the  averments  of  the  complaint  are  sufficient 
to  show  that  the  condition  growing  out  of  the  con- 
struction of  the  dam  created  a  public  nuisance,  yet 
such  averments  also  show  that  such  condition  consti- 
tutes a  private  nuisance  to  the  appellant  in  this,  that 
his  and  his  family's  health,  his  buildings  and  his 
lands,  have  been  injured  thereby,  and  it  is  a  rule  of 
law  that,  where  one's  property  is  injured  by  a  nui- 
sance created  by  another,  the  fact  that  the  nuisance 
is  a  public  one  is  no  defense  in  an  action  for  damages, 
and  such  person  can  sue  to  abate  such  a  nuisance  if 
he  thereby  suffers  some  special  injury  peculiar  to 
himself.  Haller  v.  Pine  (1846),  8  Blackf.  175,  44  Am. 
Dec.  762;  Scheihle  v.  Law  (1879),  65  Ind.  332; 
Dtvenger  v.  Chicago,  etc.,  R.  Co.  (1884),  98  Ind.  153; 
Waltman  v.  Rund  <1884),  94  Ind.  225;  Haggart  v. 
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Stehlin  (1893),  137  Ind.  43,  35  N.  E.  997,  22  L.  B.  A. 
577. 

The  appellees  contend  that  the  complaint  fails  to 

show  a  cause  of  action  against  either  the  secretary 

of  ^  the  state  or  the  county  board  of  health. 

4.  Instead  of  the  county  board  of  health,  the  ac- 
tion seems  to  be  against  George  Thompson,  sec- 
retary of  the  board  of  health.  By  the  averments  of 
the  complaint,  the  charge  is  that  the  original  construc- 
tion was  by  "the  Bailroad  Company  and  the  other 
defendants  herein, ''  and  that,  after  the  dam  was 
washed  out,  as  averred  in  the  complaint,  the  defend- 
ants rebuilt  it  in  a  more  substantial  manner,  and 
raised  the  dam  twelve  inches  higher  than  it  ever  Was 
before.  Appellees  say  that  the  court  judicially  knows 
that  the  secretary  of  the  state  board  of  health  has 
no  power  to  make  orders  for  the  board  of  health,  and 
that  he  is  only  one  member  of  the  board.  If  he  had 
authority  to  make  such  orders,  and  he  made  them  in 
the  due  course  of  his  ofiScial  duties,  and  injury  re- 
sulted therefrom,  it  could  hardly  be  said  that  he  would 
be  liable  therefor ;  but,  if  he  acted,  as  appellees  con- 
tend, wholly  without  authority,  he  would  then  be 
liable  for  every  such  act  contrary  to,  or  in  excess  of, 
the  authority  conferred  upon  him  by  virtue  of  his 
official  position.    29  Cyc  1441. 

Appellees  say  that,  because  of  the  acquiescence  of 

the  appellant  in  the  nuisance  alleged  to  have  been 

created  by  the  appellees  from  the  year  1910 

5      until  the  time  of  bringing  this  action,  which  was 

in  the  year  1914,  no  injunction  should  now  be 

entered;  but  it  is  held  in  the  case  of  Merchants  Mut. 

Tel.  Go.  V.  Eirschman  (1909),  43  Ind.  App.  283,  290, 

87  N.  E.  238,  that  the  doctrine  of  acquiescence  does 


584  APPELLATE  COURT  OF  INDIANA, 

'Wells  Fargo  &  Co.  v.  Fiiist  Nat.  Bank,  etc. — 70  Ind.  App.  684. 

not  apply  to  a  nuisance  unless  it  has  continued  for 
twenty  years. 

We  find  no  averment  in  the  complaint  that  the 

appellees  or  any  one  of  them  at  the  time  of  the  com- 

xnencement  of  this  action  had  any  control  over 

6.  the  dam  in  question,  or  that  they  were  at  said 
time  maintaining  it  or  had  any  right  to  destroy 
it  or  molest  it.  Without  such  averments  and  the  proof 
thereof,  we  do  not  see  how  the  appellant  expects  tc 
obtain  the  equitable  relief  by  way  of  abatement  and 
injunction  which  he  seeks  by  his  complaint. 

In  its  present  form  we  hold  that  the  complaint  is 
sufl5cient  for  the  recovery  of  damages  against  the 
defendants,  but  that  it  is  insufficient  for  the  equitable 
relief  by  way  of  abatement  and  injunction  which  the 
plaintiff  seeks,  and  under  the  authority  of  Miller  v. 
Gates  (1916),  62  Ind.  App.  37, 112  N.  E.  538,  we  hold 
that  the  complaint,  although  insufficient  for  injunctive 
relief,  states  facts  sufficient  to  entitle  the  plaintiff  to 
a  judgment  for  damages,  and  therefore  it  will  with- 
stand the  demurrer  for  want  of  facts.  The  demurrer 
to  the  complaint  should  have  been  overruled. 

The  judgment  is  reversed,  with  instructions  to  the 
trial  court  to  overrule  the  demurrer  to  the  complaint, 
and  for  further  proceedings. 


Wells  Fargo  and  Company,  Express,  v.  First 
National  Bank  of  Hammond. 

tNo.  9,870.    Filed  June  20,  1910.] 

1.  Appeal. — Review. — Evidence. — Sufficiency/, — Scope  of  Review, — 
Weighing  Evidence. — In  determining  whether  findings  are  sup- 
ported by  sufficient  evidence,  the  court  on  appeal  need  only  ^ on- 
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slder  such  evidence  as  tends  to  support  the  findings,  and  con- 
flicting oral  evidence  will  not  be  weighed,    p.  589. 

2.  Bills  aitd  Notes. — Bank  Checks  Payable  in  Foreign  State, — 
Nonpayment, — Notice  to  Indorser. — Law  Qoveming, — In  an  action 
against  an  indorser  of  bank  checks  payable  in  Illinois,  the  law  of 
that  state  governs  as  to  the  time  within  which  notice  of  nonpay- 
ment must  be  given  to  an  indorser.    p.  580. 

3.  BnxB  AND  Notes. — Bank  Checks.— Notice  to  Indorser. — Suf- 
ftciency  of  Evidence. — In  an  action  against  an  indorser  of  bank 
checks,  evidence  held  sufficient  to  sustain  the  finding  that  notice 
of  the  nonpayment  of  checks  was  given  the  indorser  within  the 
time  required  by  law.    p.  589. 

From  Porter  Gircuit  Court ;  H.  H.  Loring,  Judge. 

Action  by  the  First  National  Bank  of  Hammond 
against  Wells  Fargo  and  Company,  Express.  From 
a  judgment  for  plaintiff,  the  defendant  appeals. 
Affirmed. 

John  M.  Stinson  and  Holt,  Cutting  d  Sidley,  for 
appellant. 

Jesse  E.  Wilson  and  Edgar  D.  Crumpacker,  for  ap- 
pellee. 

Nichols,  P.  J. — The  appellee  commenced  this  action 
against  the  appellant  in  the  Porter  Circuit  Court, 
alleging  in  its  complaint  a  cause  of  action  based  upon 
appellant 's  indorsement  of  certain  checks  of  the  Cree 
Publishing  Company  payable  to  the  order  of  appel- 
lant, and  by  appellant  indorsed  to  appellee.  The 
first  of  these  checks  is  for  $906.96,  dated  November 
19, 1912,  and  the  second  is  for  $1,447.30,  dated  Novem- 
ber 27,  1912.  There  is  a  third  check  for  $3.95,  upon 
which  there  is  no  recovery. 

The  complaint  is  in  eight  paragraphs,  to  which  an 
answer  of  six  paragraphs  is  filed.  Plaintiff's  reply 
to  the  answer  in  one  paragraph  put  the  case  at  issue. 
It  was  tried  by  the  court  without  a  jury,  and  a  spe- 
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cial  finding  made^  upon  which  conclusions  of  law 
were  stated  in  favor  of  appeUee.  Judgment  was  ren- 
dered  in  favor  of  appellee  and  against  appellant  in 
the  sum  of  $2,661.51.  After  its  motion  for  a  new  trial 
was  overruled,  the  defendant  appealed. 

Appellant  presents  fifteen  specifications  of  error 
upon  which  it  relies  for  reversal,  all  of  which  that 
are  available  to  appellant  are  embraced  in  appellant's 
statement:  That  it  ** relies  for  reversal  upon  the  in- 
suflSciency  of  the  proof  to  show  the  receipt  by  it  of 
the  notice  of  the  nonpayment  of  each  of  the  checks 
herein  set  out  within  the  time  required  by  law,  both 
in  accordance  with  the  statutes  of  Illinois,  where  the 
checks  were  payable,  and  which  were  introduced  in 
evidence  in  the  court  below,  and  in  accordance  with 
the  law  of  the  State  of  Indiana,  where  the  checks  were 
negotiated  and  delivered  to  the  plaintiff.  The  grounds 
for  reversal  thus  presented  were  set  forth  in  the 
motion  for  a  new  trial,  and  argued  in  the  court  below. 
They  were  overruled. ' ' 

The  substance  of  so  much  of  the  special  findings 
of  fact  as  is  necessary  to  this  opinion  is  as  follows : 
On  November  19, 1912,  the  Cree  Publishing  Company, ' 
of  the  city  of  Hammond,  Indiana,  drew,  executed,  and 
delivered  a  check  in  said  city  to  defendant,  for  $906.96 
upon  the  Colonial  Trust  and  Savings  Bank  of  the  city 
of  Chicago,  Illinois,  payable  to  the  order  of  the  de- 
fendant. On  November  21,  1912,  the  cashier  of  the 
defendant,  acting  for  and  on  behalf  of  the  defendant, 
sold,  indorsed  and  delivered  said  check  to  the  plain- 
tiff ^in  due  course  of  business,  receiving  par  value 
therefor.  On  November  21,  1912,  plaintiff  sent  said 
check  by  mail  to  its  correspondent,  Continental  and 
Commercial  National  Bank  of  Chicago,  Illinois,  for 
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collection.  On  November  22, 1912,  said  correspondent 
presented  said  check  to  said  Colonial  Trust  and  Sav- 
ings Bank  and  demanded  payment  thereof,  which  was 
refused  for  the  reason  that  the  drawer  had  no  funds 
to  its  credit  in  said  bank.  The  check  was  thereupon 
on  said  date  protested  by  a  notary  public  and  proper 
notice  of  said  protest  and  nonpayment  was  mailed  on 
said  date  to  the  plaintiff  at  Hammond,  with  a  dupli- 
cate notice  of  nonpayment  and  protest  inclosed,  ad- 
dressed to  the  defendant,  which  notice  to  the  plaintiff 
and  defendant  was  received  by  the  plaintiff  on  Novem- 
ber 23,  On  the  day  following,  to  wit,  November  23, 
1912,  the  assistant  cashier  of  plaintiff,  at  its  bank  in 
said  city  of  Hammond,  during  business  hours,  noti- 
fied the  agent  of  defendant  of  said  nonpayment  and 
protest,  and  that  defendant  would  be  liable  to  plain- 
tiff for  the  payment  of  said  check.  On  November  27, 
1912,  said  Cree  Publishing  Company  drew  a  check' 
payable  to  the  order  of  the  defendant  upon  the  said 
Colonial  Trust  and  Savings  Bank  at  Chicago,  for 
$1,447.30.  Said  check  was  drawn,  signed  and  deliv- 
ered to  the  defendant  in  the  city  of  Hammond.  On 
the  30th  day.  of  said  month,  which  was  Saturday,  the 
defendant,  by  and  through  its  cashier,  sold,  assigned 
and  indorsed  said  check  to  the  plaintiff  at  its  said 
banking  house  in  the  city  of  Hammond,  and  duly  in- 
dorsed the  same  in  the  course  of  business, '  during 
business  hours,  and  received  therefor  its  face  value. 
Plaintiff  on  said  day  sent  said  check  by  mail  to  its 
correspondent,  the  Continental  and  Commercial  Na- 
tional Bank  of  Chicago,  for  collection.  On  Monday, 
December  2,  following,"  said  correspondent  presented 
said  check,  during  business  hours,  to  said  Colonial 
Trust  and  Savings  Bank,  and  demanded  payment, 
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which  was  refused  for  the  reason  that  there  were  no 
funds  to  the  credit  of  the  drawer  of  said  check.  There- 
upon on  said  day  said  check  was  duly  protested  by  a 
notary  public,  and  notice  of  nonpayment  and  protest 
of  said  check  was  sent  by  mail  on  the  day  of  its  pro- 
test to  the  plaintiff.  Plaintiff  received  said  notice, 
together  with  notice  directed  to  the  defendant,  as  the 
indorser,  on  December  3.  On  said  date,  during  busi- 
ness hours,  the  plaintiff,  by  its  cashier,  notified  the 
defendant  by  telephone  communication,  through  its 
cashier,  who  was  then  on  duty,  informing  him  of  the 
nonpayment  and  protest  of  said  check,  and  that  the 
plaintiff  would  hold  the  defendant  as  indorser  liable 
for  the  payment  thereof.  That  either  on  the  day  the 
plaintiff  received  the  notice  of  nonpayment  and  pro- 
test of  said  check  or  on  the  day  thereafter,  at  farthest, 
said  plaintiff,  by  its  cashier,  orally  notified  the  de- 
fendant's cashier,  during  business  hours,  of  the  non- 
payment and  protest  of  said  check,  and  that  the  de- 
fendant would  be  held  liable  as  indorser  for  the  pay- 
ment thereof.  Each  of  said  checks  was  ^ven  to  the 
defendant  by  the  Cree  Publishing  Company  in  pay- 
ment of  money  it  owed  defendant  as  the  proceeds  of 
sales  of  money  orders  which  it  sold  for  and  on  behalf 
of  said  defendant  as  defendant  *s  agent.  Plaintiff  pur- 
chased each  of  said  checks  in  due  course  and  in  good 
faith  for  a  valuable  consideration,  and  exercised  due 
and  proper  diligence  in  giving  the  defendant  notice 
of  the  nonpayment  and  protest  of  each  of  said  checks. 
The  protest  fees  on  said  checks  were  $5.16.  The  plain- 
tiff has  received  on  said  checks  $216.12,  and  the  bal- 
ance of  said  checks,  together  with  interest  from  date 
of  protest  and  protest  fees,  is  wholly  unpaid. 
In  determining  whether  the  findings  as  to  notice  are 
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supported  by  suflScient  evidence,  we  need  only  to  con- 
sider such  evidence  as  tends  to  support  the 

1.  findings.    Robinson  d  Co.  v.  Hathaway  (1898), 
150  Ind.  679, 50  N.  E.  883.    And  conflicting  oral 

evidence  will  not  be  weighed.  Hudelson  v.  Hudelson 
(1905),  164  Ind.  694, 74  N.  E.  504. 

The  checks  involved  being  payable  in  Illinois,  the 

law  of  that  state  governs  as  to  the  time  within  which 

notice  of  nonpayment  must  be  given  to  an  in- 

2.  dorser.    Brown  v.  Jones  (1890),  125  Ind.  375, 
25  N.  E.  452,  21  Am.  St.  227.    And  such  law  is 

fixed  by  statute  of  that  state,  which  provides  that 
notice  to  an  indorser  must  be  given  by  the  close  of  the 
day  following  the  receipt,  in  this  case  by  appellee,  of 
the  notice  of  the  dishonor  of  the  checks.  Illinois  Nego- 
tiable Instruments  Law  of  1917,  §§88,  93,  102,  106. 

Witness  Morton  Towle,  assistant  cashier  of  appel- 
lee's bank,  testified  that  in  a  conversation  with  Mr. 
Bowls,  local  agent  of  appellant,  at  Hammond, 

3.  within  a  day  or  two  after  the  notice  of  protest 
of  the  first  check,  he  informed  him  of  the  fact 

that  the  check  had  gone  to  protest,  admonishing  him 
to  look  after  it  immediately.  On  cross-examination, 
he  said  that  it  was  the  next  day  after  the  check  was 
returned,  and  that  it  was  on  the  day  that  the  notice 
of  protest  came  to  the  bank.  While  the  witness  was 
somewhat  confused  in  his  statements,  his  evidence 
was  sufficient  to  sustain  the  finding  of  the  court  as 
to  the  first  check. 

Witness  Belman,  cashier  of  appellee's  bank,  testi- 
fied that  the  second  check  was  brought  to  appellee 's 
bank  on  Saturday,  November  30,  1912.  It  was  dis- 
honored in  Chicago,  on  Monday,  December  2,  1912, 
and  that  immediately  upon  getting  the  certificate  of 
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protest,  which  was  the  day  after  the  protest  of  the 
check,  being  on  Tuesday,  December  3, 1912,  he  called 
Mr.  Berwanger,  cashier  of  appellant's  company,  by 
phone,  and  notified  him  that  the  second  check  had 
come  back,  and  that  he  wanted  them  both  paid  at 
once.  This  evidence  is  sufficient  to  sustain  the  find- 
ing as  to  the  second  check. 
The  judgment  is  affirmed. 


Lewis  et  al.  v.  Popejoy  et  al. 

[No.  9,954.    Filed  June  20,  1919.] 

Brokebs. — Real  Bstaie  Brokers. — Exchange  of  Lands. — Commis- 
sions.— Necessity  of  Written  Contract, — Statute. — ^Under  |7463 
Bums  1914,  Acts  1913  p.  638,  a  real  estate  broker  cannot  recover  a 
commission  for  his  services  in  bringing  about  an  exchange  of  land 
unless  he  has  a  contract  with  his  employer  in  writing. 

From  Wells  Circuit  Court;  William  H.  Eichhorn, 
Judge. 

Action  by  Harry  E.  Popejoy  and  others  against 
Sam  Lewis  and  another.  From  a  judgment  for  plain- 
tiffs, the  defendants  appeal.    Reversed. 

Frank  W.  Gordon^  for  appellants, 

McMahan,  J. — ^Appellants  owned  a  farm  of  eighty 
acres,  which  they  desired  to  exchange  for  a  smaller 
one.  They  engaged  appellees,  who  were  real  estate 
brokers,  to  find  an  owner  of  a  small  farm  who  would 
exchange  farms  with  appellants.  The  only  question 
for  our  determination  is :  Must  contracts  of  this  char- 
acter to  be  in  writing  in  order  to  bind  the  owner  of  the 
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real  estate  for  the  payment  of  a  commission!  If  so, 
this  cause  must  be  reversed ;  otherwise  affirmed. 

It  was  held  in  Elmore  v.  Brinneman  (1919),  ante 
222,  123  N.  E.  248,  that  §7463  Burns  1914,  Acts  1913 
p.  638,  applied  to  a  contract  of  this  character,  and  that 
the  broker  could  not  maintain  an  action  for  his  com- 
mission unless  the  contract  was  in  writing. 

The  court  erred  in  its  conclusions  gf  law.  Cause 
reversed,  with  direction  to  the  court  to  restate  its  con- 
clusions of  law  in  favor  of  appellants,  and  to  render 
judgment  accordingly. 


State  of  Indiana,  ex  rel.  Thoblton  v,  Puckett, 

Trustee,  et  al. 

[No.  9,879.    Filed  June  20,  1919.] 

1.  Towns. — Public  Improvements, — Payment  of  Laborers  and  Ma- 
terialmen.—Statute.— Action  5901a  Burns  1914,  Acts  1911  p.  437, 
proyiding  that  public  officers  and  boards  contracting  for  public  Im- 
proTements  shall  withhold  full  payment  to  the  contractor  until 
he  has  paid  subcontractors  or  laborers  employed  in  the  work, 
and  requiring  such  claims  to  be  filed  within  thirty  days  after 
the  completion  of  the  work,  is  for  the  protection  of  laborers,  ma: 
terialmen  and  subcontractors  and  not  of  contractors  and  their 
bondsmen,  and  confers  no  right  of  action  on  any  one  unless  the 
public  officer  wrongfully  fails  to  withhold  money  due  the  contrac- 
tor which  should  have  been  applied  to.  claims  previously  filed  in 
accordance  with  the  statute,    p.  595. 

2.  Towns. — Trustees. — Action  on  Bond. — Complaint. — Sufflciency. — 
In  an  action  by  a  surety  on  the  bond  of  a  public  contractor  against 
a  township  trustee  and  his  bondsmen  to  recover  for  an  alleged 
wrongful  payment  by  the  trustee  to  a  public  contractor  before  the 
claims  of  materialmen  and  subcontractors  had  been  paid,  a  com- 
plaint failing  to  allege  the  filing  of  claims  of  subcontractors  and 
materialmen  prior  to  the  time  of  payment  to  sudi  contractor  is  in- 
sufficient to  show  a  violation  of  §§5901a,  5901b  Burns  1914,  Acts 
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1911  p.  437|  it  being  presumed  that  the  trustee  performed  his  stat- 
utory duties  and  therefore  that  no  claims  had  been  filed  pursuant 
to  such  statutes,    p.  596. 

From  Clay  Circuit  Court ;  John  M.  Rawley,  Judge. 

Action  by  the  State  of  Indiana,  on  the  relation  of 
Wallace  Thorlton,  against  Elihu  Puckett,  trustee,  and 
others.  From  a  judgment  for  defendants,  the  relator 
appeals.    Affirmed. 

Cary  L.  Harrel  and  Walker  <&  Blankenhaker,  for 
appellant. 

E.  S.  Holliday,  F.  A.  Horner,  8.  M.  McGregor,  A, 
W.  Knight,  A.  C.  Miller  and  Edward  E.  Knight,  for 
appellees. 

McMahan,  J. — This  action  was  brought  by  relator 
on  the  bond  of  appellee  Elihu  Puckett,  as  trustee  of 
Lewis  township.  Clay  county,  Indiana.  The  appel- 
lees other  than  Elihu  Puckett  are  sureties  on  said 
bond.  The  only  error  assigned  relates  to  the  action 
of  the  court  in  sustaining  a  demurrer  to  appellant's 
complaint.  The  complaint,  after  alleging  the  election 
and  qualification  of  said  Puckett,  alleges  the  execu- 
tion of  the  bond  in  suit,  the  conditions  of  which  bond 
were  that  said  Puckett  * '  shall  well  and  faithfully  dis- 
charge the  duties  of  said  office  according  to  law ;  shall 
faithfully  collect  and  receive  all  moneys  belonging  to 
said  township ;  expend  the  same  as  required  by  law,'* 
etc.,  a  copy  of  which  bond  is  filed  with  and  made  a 
part  of  the  complaint;  that  said  Puckett,  as  such 
trustee,  entered  into  a  written  contract  with  Farabee 
and  Berry  for  the  alteration  and  repair  of  a  certain 
schoolhouse  belonging  to  said  township,  under  the 
terms  of  which  contract  said  contractors  were  to  do 
all  the  work  and  furnish  all  the  material  therefor  for 
$7,356 ;  that  at  the  time  of  the  execution  of  said  con- 
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tract,  and  as  a  part  of  the  consideration  therefor, 
said  contractors  executed  a  bond  in  the  sum  of  $7,356, 
with  relator  and  others  as  sureties  thereon,  which 
said  bond  obligated  and  bound  said  sureties  for  the 
payment  of  all  claims  for  work,  labor  and  material 
furnished  or  done  under  or  pursuant  to  the  said  con- 
tract of  Farabee  and  Berry  for  said  alteration,  repair 
and  improvement,  and  for  the  payment  of  all  subcon- 
tractors who  contracted  with  said  Farabee  and  Berry 
to  furnish  material  or  do  any  part  of  said  work  un- 
dertaken by  said  Farabee  and  Berry  as  aforesaid; 
that  at  the  request  of  said  contractors,  certain  named 
parties  furnished  material  and  performed  labor  for 
said  contractors  in  the  alteration  and  repair  of  said 
schoolhouse  to  the  extent  of  $3,978.07,  which  said  con- 
tractors failed  to  pay,  and  which  said  sum  the  sure- 
ties on  said  contractors*  bond  were  compelled  to  and 
did  pay ;  that  the  relator  as  one  of  said  sureties  was 
obliged  to  and  did  pay  one-seventh  of  said  sum  or 
$568.07 ;  that  each  of  said  materialmen  and  laborers 
filed  their  claims  for  the  amount  due  each  of  them 
with  said  trustee  within  thirty  days  from  the  time  of 
furnishing  the  material  and  the  completion  of  the 
work  done  by  said  parties ;  that  no  dispute  arose  be- 
tween said  contractors  and  the  said  parties  who  fur- 
nished labor  and  material;  that  said  trustee  unlaw- 
fully and  in  violation  of  the  duty  enjoined  upon  bim 
by  law  failed  to  withhold  full  payment  to  said  con- 
tractors, Farabee  and  Berry,  until  said  contractors 
had  paid  to  said  materialmen  and  laborers,  and  each 
of  them,  all  bills  due  and  owing  them;  that  the  con- 
tractors' bondsmen  were  required  to  pay  said  sum 
of  $3,978.07  by  reason  of  the  failure  of  said  trustee 
to  so  withhold  payment  to  said  contractors ;  that  said 
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trustee,  in  violation  of  the  statutory  law  of  this  state, 
paid  said  contractors,  who  had  not  paid  for  any  of 
the  material  or  labor  hereinbefore  mentioned,  $6,000, 
and  that,  by  reason  of  the  unlawful  acts  of  said  Puck- 
ett  in  failing  to  withhold  full  payment,  relator  was 
compelled  to  and  did  pay  said  sum  of  $568.07;  that 
when  relator  signed  said  contractors'  bond  he  be- 
lieved said  Puckett  would  faithfully  perform  his 
duties  as  trustee  and  would  withhold  full  payment  to 
said  contractors  until  all  bills  due  and  owing  by  them 
for  material  and  labor  were  paid,  and  that  relator 
relied  upon  said  Puckett  as  such  trustee  to  perform 
faithfully  all  the  duties  and  obligations  imposed  upon 
him  by  reason  of  his  oflScial  bond  and  the  laws  of  the 
State  of  Indiana,  and  that,  if  said  Puckett  had  faith- 
fully performed  his  duties  required  by  law,  the  relator 
would  not  have  been  compelled  to  pay  any  sum  what- 
ever upon  the  said  contractors'  bond  so  executed  by 
relator  and  others,  and  demanding  judgment  for  the 
amount  s6  paid  by  relator. 

The  relators'  contention  is  that  under  ^^5901a, 
5901b  Burns  1914,  Acts  1911  p.  437,  it  was  the  official 
duty  of  appellee  Puckett,  as  trustee,  to  have  withheld 
full  payment  to  the  said  contractors  until  all  bills 
due  for  labor  and  material  had  been  paid. 

Section  5901a,  supra,  provides  that  certain  public 
officers  and  boards  when  authorized  to  contract  for 
any  public  building  or  improvement  **  shall  withhold 
full  payment  to  the  contractor  until  such  contractor 
has  paid  to  the  subcontractor  or  subcontractors  or 
laborers  employed  in  such  construction,  all  bills  due 
and  owing  the  same :  Provided,  There  is  a  sufficient 
sum  owing  to  the  contractor  to  pay  all  such  bills,  and 
if  there  is  not  a  sufficient  sum  owing  to  such  contractor 
on  such  contract  to  pay  all  of  such  bills,  then  the  sum 
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owing  on  said  contract  shall  be  prorated  in  payment 
of  all  such  bills :  Provided,  Such  subcontractor  or  sub- 
contractors or  laborers  shall  file  with  the  trustees  or 
board  or  commission  their  claim  within  thirty  days 
from  the  completion  of  the  work.  Where  no  dispute 
shall  arise  between  the  contractor  and  the  subcon- 
tractor or  to  the  laborer,  the  trustees,  board  or  com- 
mission shall  pay  such  claim  or  claims  out  of  the  funds 
due  such  contractor,  and  take  receipt  therefor,  which 
sum  or  sums  shall  be  deducted  from  the  contract  price. 
Where  there  is  a  dispute  between  the  contractor  and 
the  subcontractor  or  laborers,  sufficient  funds  shall 
be  retaine(i  by  the  board,  trustees  or  conamission  until 
such  disputes  are  settled,  and  the  correct  amount  is 
determined  when  payment  shall  be  made  as  afore- 
said/' 

It  is  quite  clear  that  the  purpose  of  this  statute  is 
the  protection  of  the  laborers,  materialmen  and  sub- 
contractors, and  not  the  protection  of  the  con- 

1.  tractors  or  their  bondsmen.  It  will  be  ob- 
served that  the  language  of  the  statute  is  that 
the  **  trustees  shall  withhold  full  payment  to  the  con- 
tractor until  such  contractor  has  paid  to  the.  subcon- 
tractor or  subcontractors  or  laborers  employed  in 
such  construction,  all  bills  due  and  owing  the  same, ' ' 
provided,  that  if  there  is  not  a  sufficient  amount 
owing  to  pay  all  such  hills,  then  the  sum  owing  shall 
he  prorated  in  payment  of  all  such  hills:  and  pro- 
vided further,  that  *  *  such  sub-contractor  or  sub-con- 
tractors or  laborers  shall  file  with  the  trustees  or 
board  or  commission  their  claim  *  *  *  -within 
thirty  days  from  the  completion  of  the  work!** 

There  is  no  provision  in  the  act  which  requires  the 
trustee  to  withhold  any  payment  from  the  contractor 
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prior  to  the  filing  of  such  claimsy  and  the  trustee  is 
not  obliged  to  assume  in  advance  of  such  filing  that 
any  claim  will  be  filed  with  him.  Clearly  this  statute 
confers  no  right  of  action  on  any  one  unless  the  trus- 
tee wrongfully  fails  to  withhold  and  pays  to  the  con- 
tractor money  due  the  latter  which  he  should  apply 
to  the  payment,  either  in  full  or  pro  rata,  of  claims 
previously  filed  in  accordance  with  the  statute. 

The  proviso  for  prorating  claims  *  *  if  there  is  not  a 
sufficient  amount  owing  to  such  contractor  on  such 
contract  to  pay  all  of  such  bills ' '  clearly  indicates  that 
the  trustee  is  obliged  to  withhold  full  payment  only 
after  claims  are  filed. 

The  averments  of  the  complaint  show  that  the  con- 
tract price  of  the  improvement  was  $7,356,  and  that 
of  this  amount  the  trustee  paid  $6,000  to  the 
2.  general  contractors,  it  thereby  affirmatively  ap- 
pearing that  said  trustee  retain  in  his  hands 
a  considerable  sum  due  the  contractors.  There  is  no 
allegation  anywhere  in  the  complaint  that  any  of  the 
subcontractors  or  materialmen  filed  any  claim  with 
the  trustee  prior  to  his  paying  out  the  entire  $6,000 
above  referred  to.  The  want  of  such  allegation  would 
be  absolutely  fatal  to  a  complaint  by  any  of  said  claim- 
ants in  an  action  against  the  trustee  under  this  stat- 
ute; and  it  is  necessarily  fatal  to  the  relator's  com- 
plaint, who  claims  his  right  through  said  claimants  by 
reason  of  subrogation.  The  presumption  of  law  is, 
as  against  this  pleading,  that  the  trustee  has  per- 
formed his  statutory  duties ;  and  thus  it  will  be  pre- 
sumed that  none  of  the  claims  mentioned  in  the  com- 
plaint were  filed  with  the  trustee  prior  to  his  paying 
out  the  $6,000,  and  that  upon  said  claims  being  filed 
he  withheld  the  balance  of  the  contract  price  for  the 
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purpose  of  permitting  it  to  be  prorated  among  the 
claimants  pursuant  to  the  statute.  The  complaint 
therefore  fails  to  show  any  violation  of  said  statute 
by  said  trustee,  regardless  of  whether  relator  can  base 

« 

any  right  of  action  on  that  statute.    This  being  true, 
there  was  no  error  in  sustaining  the  demurrer. 
Judgment  affirmed. 


Indianapolis  Conservatory  of  Music  v.  McConnell. 

[No.  9J85S.    Filed  June  20,  1919.] 

1.  Executors  and  Administbatobs. — Assignment  of  Contracts, — 
Consideration, — Where  plaintifTs  sister  left  defendant's  conserva- 
tory before  completing  her  paid-up  course  of  study  under  a  writ- 
ten contract  between  her  father  and  defendant,  and  defendant  and 
plaintiff  verbally  agreed  that  the  latter  might  receive  the  remain- 
lug  instructions  under  the  contract,  plaintiff,  upon  her  appoint- 
ment as  administratrix  of  her  father's  estate  and  assignment  of 
the  contract  by  her  as  administratrix  to  herself  as  an  individual, 
could  not  recover  for  a  breach  of  the  verbal  contract  in  the 
absence  of  evidence  showing  consideration  in  that  she  had  suc- 
ceeded to  the  rights  of  her  father  in  the  original  contract,    p.  603. 

2.  GoNTBACTS. — Breach, — Action, — Pleading  and  Proof. — ^In  an  ac- 
tion for  an  alleged  breach  of  a  contract  to  pay  the  purchase  price 
of  an  automobile  in  living  and  tuition  in  defendant's  school,  a 
money  demand  was  not  authorlased  In  the  absence  of  pleading  and 
proof  of  a  breach  of  contract  by  defendant,    p.  603. 

From  Marion  Superior  Court  (100,653) ;  Theophi- 
his  J.  Moll,  Judge. 

Action  by  Sarah  I.  McConnell  against  the  Indian- 
apolis Conservatory  of  Music.  From  a  judgment  for 
plaintiff,  the  defendant  appeals.   Reversed. 
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Pickens,  Moores,  Davidson  <&  Pickens,  for  appel- 
lant. 

Charles  T.  Kaelin  and  Elias  D.  Salsbury,  for  ap- 
pellee. 

Nichols,  P.  J. — The  appellee  commenced  this  action 
by  filing  her  complaint  in  the  Marion  Superior  Court, 
which  complaint  was  succeeded  by  an  amended  com- 
plaint and  later  by  a  reamended  complaint,  which  said 
reamended  complaint  is  identified  in  the  record  as  an 
amended  complaint  and  was  the  one  upon  which  the 
case  was  tried.  . 

It  is  in  substance  as  follows:  The  appellant  is 
indebted  to  the  appellee  in  the  sum  of  $147.95,  with 
interest  for  money  had  and  received  from  the  ap- 
pellee, all  of  which  is  more  fully  set  out  in  the  bill 
of  particulars  filed  herewith,  and  which  is  a  balance 
due  the  appellee  by  virtue  of  a  verbal  contract 
and  agreement  between  appellee  and  appellant. 
Heretofore,  to  wit,  January  1,  1910,  William  T.  Mc- 
Connell,  father  of  appellee,  sold  an  automobile  to 
appellant  for  $450,  in  consideration  of  which  appel- 
lant promised  and  agreed  in  writing,  a  copy  of  which 
agreement  is  filed  herewith,  to  give. appellee's  sister 
certain  living  and  tuition  expenses  in  its  conservatory 
of  music.  Appellee 's  sister,  with  the  consent  of  the 
appellant,  left  said  institution  before  all  of  said  money 
was  used  therefor,  and  it  was  agreed  verbally  by  ap- 
pellee and  appellant  that  appellee  could  use  the  un- 
used money  for  tuition  and  living  expenses  in  appel- 
lant's said  conservatory.    That  heretofore,  to  wit,  on 

the day  of ,  19—,  WilUam  T.  Mc- 

Connell  died,  and  this  appellee  was  appointed  admin- 
istratrix of  his  estate  in  Daviess  county,  Indiana.  Ap- 
pellee,  as  such  administratrix,  by  permission  of  the 
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court,  assigned  to  herself,  individually,  any  and  all 
interest  that  she  had  as  such  administratrix  in  such 
contract,  filed  her  final  report  as  such  administratrix, 
which  was  approved  by  the  court,  and  she  was  dis- 
charged from  said  trust,  which  was  closed.  On  Octo- 
ber 4, 1914,  it  was  verbally  agreed  between  the  appel- 
lee and  appellant  that  the  appellant  under  the  said 
contract  was  indebted  to  appellee  in  the  sum  of 
$327.45.  Appellee  thereupon  entered  said  school  and 
received  living  and  tuition  in  sums'  amounting  to 
$179.50.  Appellee  has  performed  all  of  the  contract 
on  her  part  to  be  performed,  and  there  is  now  due 
and  unpaid  to  appellee  the  sum  of  $147.95,  which  ap- 
pellant has  wholly  failed,  neglected  and  refused  to 
pay  on  demand.  There  is  a  demand  for  judgment  of 
$175  and  costs. 

The  bill  of  particulars  filed  with  and  as  a  part  of 
said  complaint  was  as  follows : 

Exhibit  A  to  Complaint, 
(transcript  pp.  4,  5) 

Jan.  1,  1910.    0.  M.  Leader  auto- 
mobile   $450.00 

June  30,  1911.     Balance  due  on 

acc't $24.00 

Jan.  1,  Apr.  4, 1911.    23  voice  les- 
sons at  $2.50  per  lesson 57.50 

Jan.  1,  Apr.  4,  1911.    14  piano  les- 
sons at  $1.40  per  lesson 19.60 

Jan.  1,  Apr.  4,  1911.     6  weeks' 
board  at  $7.50  per  week 45.00 

Jan.  1,  Apr.  4,  1911.     6  weeks' 
board  at  $6.87  y^  per  week 48.13 

$255.77 


1 
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Three  lessons  in  voice  and  six  lessons  in  piano 
missed  on  account  of  sickness,  during  which  time 
student  was  home  for  three  weeks. 
8  per  cent,  interest  on  balance  for 

3%  years  from  April  4,  1911, 

to  October  4,  1914 $71.68 

Total  due   Sarah  I.   McConnell, 

October  4,  1914 327.45 

Sept.,  1911-June,  1913. 
Counterpoint  lessons  taken 

by   Sarah  I.   McConnell, 

through  correspondence,  7 

counterpoint    lessons    at 

$2.50 $17.50 

Oct.  3,  1914. 

Lessons  to  Sarah  I.  McCon- 
nell, under  Daniel  Jones, 

24  at  $3  per  lesson 72.00 

October  3,  1914. 

Board    and    room    for    12 

weeks  at  $7.50  per  week. .  90.00 


Balance  due  Sarah  L  McConnell..  $147.95 

The  original  contract  filed  with  and  as  a  part  of 
the  complaint  is  as  follows : 

**This  agreement  made  this  2nd  day  of  Janu- 
ary, 1911,  by  and  between  The  Indianapolis  Con- 
servatory of  Music,  of  Indianapolis,  Indiana,  by 
and  through  Edgar  M.  Cawley,  its  Director,  first 
party,  and  Mr.  William  T.  McConnell,  of  Wash- 
ington, Indiana,  second  party,  witnesseth : 

**That  first  party  does  hereby  agree  to  furnish 
to  Miss  Abigail  McConnell,  daughter  of  said  sec- 
ond party  with  board  and  room  in  the  Conserva- 
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tory  Building  of  said  first  party,  in  a  comfortable 
room  on  second  floor  south,  including  Ught,  heat, 
plain  washing  and  use  of  piano,  voice  tuition  two 
lessons  per  week.  Artist  Department,  piano-forte 
tuition,  two  lessons  per  week.  Normal  Depart- 
ment, for  a  period  of  twenty-five  weeks,  begin- 
ning January  2nd,  1911,  and  ending  June  30th, 
1911,  for  a  sum  total  of  $382.50.  This  amount  in 
addition  to  a  balance  of  $24.00  upon  season  1909 
and  1910,  which  balance  second  party  now  owes 
said  first  party,  total  $406.50,  shall  be  credited 
as  cash  payment  on  the  purchase  price  of  a  ma- 
chine (Leader  Automobile — ^five  passenger  tour- 
ing car)  model  D,  and  No.  209,  which  first  party 
agrees  to  accept  from  second  party  at  the  price 
of  $450.00.  The  difference  between  the  total 
charge  for  board  and  tuition  $382.50  and  balance 
$24.00,  viz. :  $406.50,  and  the  price  of  the  machine, 
$450.00,  which  is  $43.50,  shall  be  credited  upon 
account  of  living  and  tuition  for  daughter  of  sec- 
ond party,  beginning  September,  1911. 

**  Second  party  agrees  to  turn  the  machine  over 
to  first  party  January  2nd,  1911,  guaranteed  to 
be  in  first-class  condition,  reasonable  wear  and 
tear  excepted,  the  machine  to  include  full  set  of 
tools,  jack  and  pump,  top  complete  with  side  cur- 
tains and  wind  shield,  (the  wind  shield  for  the 
^ar  is  a  part  of  the  top),  all  in  good  condition 
and  agrees  to  receive  as  full  consideration  there- 
for the  board,  lodging  and  tuition  herein  provided 
for. 

**It  is  further  agreed  that  a  clear  title  shall  be 
given  for  said  machine  to  first  party  by  second 
party. 
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**  Second  party  further  agrees  to  deliver  said 
machine  to  the  B.  &  0.  S.  W.  Ry.  Co.,  at  Wash- 
ington, Indiana,  and  forward  bill  of  lading  to  the 
first  party. 

**  Witness  our  hands  in  duplicate  on  the  2nd 
day  of  January,  1911. 

**The  Indianapolis  Conservatory  of  Music, 

*  *  Edgar  M.  Cawley,  Director, 
' '  William  T.  McConneU. ' ' 

Appellant  answered  this  complaint  by  general  de- 
nial. The  cause  was  submitted  to  the  jury  for  trial, 
which  returned  a  verdict  in  favor  of  the  appellee  in 
the  sum  of  $63,  upon  which  judgment  was  rendered 
against  the  appellant,  and  from  which  judgment  after 
appellant  filed  its  motion  for  new  trial,  which  was 
overruled,  this  appeal  is  prosecuted. 

The  errors  assigned  by  appellant  are:  (1)  Trial 
court  erred  in  overruling  appellant's  amended  de- 
murrer to  amended  complaint.  (2)  The  trial  court 
erred  in  overruling  appellant's  motion  for  new  trial. 

The  first  assignment  is  without  force  and  is  evi- 
dently presented  by  counsel  for  appellant  by  inad- 
vertence. While  there  was  an  amended  demurrer  to 
the  amended  complaint  (which  by  the  way  was  sus- 
tained), there  was  no  demurrer  filed  to  the  reamended 
complaint.  The  next  proceeding  after  such  reamend- 
ment  was  filing  the  answer  in  general  denial  afore- 
said. 

The  only  error  to  consider  is  the  action  of  the  court 
in  overruling  the  motion  for  new  trial,  which  presents 
the  questions  of  the  sufficiency  of  the  evidence  to  sus- 
tain the  verdict,  as  to  whether  the  damages  are  ex- 
cessive, and  as  to  whether  the  verdict  is  contrary  to 
law. 


MAY  TERM,  1919.  603 

^ ■     . 

Indianapolis  Ck)nservatory  of  Music  v,  McConnell— 70  Ind.  App.  697. 

There  is  evidence  of  the  death  of  William  T.  Mc- 
Connell and  of  the  appointment  of  the  appellee  as 
administratrix  of  his  estate,  but  there  is  no 

1.  evidence  of  any  disposition  of  his  contract  with 
appellant,  by  assignment  to  appellee,  or  other- 
wise, nor  is  there  any  evidence  as  to  the  final  settle- 
ment of  the  estate.  It  does  not  appear  from  the  evi- 
dence that  the  widow  and  heirs  of  William  T.  McCon- 
nell ever  released  their  interest,  if  any,  in  the  contract 
with  appellant,  or  that  appellee  ever  succeeded  to  the 

rights  of  her  father  therein.    Without  this  evidence 

* 

there  is  no  consideration  whatever  shown  for  the 
verbal  contract  which  is  the  basis  of  appellee's  action. 
Without  a  consideration  there  can  be  no  recovery  on 
the  contract  Taylor  v.  Leeson  (1905),  35  Ind.  App. 
620,  74  N.  E.  907;  Bright  v.  Co f man  (1860),  15  Ind. 
371,  77  Am.  Dec.  96;  Elliott,  Contracts  §195;  Mount 
V.  Dehaven  (1902),  29  Jnd,  App.  127,  63  N.  E.  330; 
Kelso  V.  Fleming  (1885),  104  Ind.  180,  3  N.  E.  830; 
Pope  V.  Vajen  (1889),  121  Ind.  317,  22  N.  E.  308, 
6  L.  R.  A.  688. 

In  the  original  contract  with  William  T.  McConnell 

the  consideration  for  tte  automobile  was  living  and 

tuition  for  said  McConnelVs  daughter,  and  in 

2.  the  verbal  contract  Between  appellee  and  appel- 
lant, had  there  been  a  valid  consideration  for 

such  verbal  contract,  appellant  was  bound  only  to  pay 
in  living  and  tuition,  and  this  does  not  authorize  a 
money  demand  in  the  absence  of  a  breach  of  the  con- 
tract by  appellant.  Wilson  v.  Dale  (1861),  16  Ind. 
399;  Leiter  v.  Emmons  (1898),  20  Ind.  App.  22,  50 
N.  E.  40.  There  can  be  no  recovery  for  a  broken  con- 
tract unless  a  breach  thereof  is  pleaded  and  proved. 
Brickey  v.  Irwin  (1890),  122  Ind.  51,  23  N.  E.  694; 
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RUey  V.  Walker  (1892),  6  Ind.  App.  622,  627,  34  N.  E. 
100.  No  breach  of  the  contract  is  either  pleaded  or 
proved.  The  verdict  is  not  sustained  by  suflScient 
evidence. 

The  judgment  is  reversed,  with  instructions  to  the 
trial  court  to  sustain  the  motion  for  a  new  trial. 


Cabteb  v.  School  Township  op  Liberty  et  al. 

[No.  0,929.    Filed  June  20,  1919.] 

Schools  and  School  Districts. — Property, — Grant  for  School  Pur- 
poses,— Ahandonment  of  Use, — Effect, — ^Where  land  was  granted 
to  the  trustee  of  a  school  township  on  condition  that  it  should 
revert  to  the  grantors  whenever  it  ceased  to  be  used  for  school 
purposes,  the  grantor  is  entitled  to  retake  the  property,  where  it 
ceased  to  be  used  for  the  purpose  set  forth  in  the  grant,  regard- 
less of  the  fact  that  the  township  trustee,  acting  under  16422 
Bums  1914,  Acts  1907  p.  444,  which  was  enacted  after  the  grant, 
abandoned  the  school  because  the  average  daily  attendance  was 
twelve  pupils  or  less,  as  the  conditions  embraced  in  the  convey- 
ance could  not  be  affected  by  subsequent  legislation. 

From  Grant  Circuit  Court ;  J.  F.  Charles,  Judge. 

Action  by  John  A.  Carter  against  the  School  Town- 
ship of  Liberty  and  others.  From  a  judgment  for 
defendants,  the  plaintiff  appeals.    Reversed. 

Bell  (&  Dickey  and  R.  L.  Ewbank,  for  appellant. 
Orlo  L.  Cline,  for  appellees. 

McMahan,  J. — This  is  an  action  commenced  in 
May,  1916,  by  appellant,  to  quiet  his  title  to  a  tract 
of  one  acre  upon  which  stands  a  building  which  was 
erected  for  a  schoQlhouse.  It  appears  from  the  evi- 
dence that  in  1897  appellant  and  his  brother  owned 
adjoining  eighty-acre  tracts  of  land,  and  in  that  year 
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each  deeded  adjoining  half -acre  tracts^  to  the  school 
trustee,  and  his  successors  in  ofSce,  each  of  said  deeds 
containing  the  following  provision:  ** Whenever  this 
property  ceases  to  be  used  for  school  purposes  it  is 
to  revert  to  the  grantors  herein,  their  heirs  or  as- 
signs/' Appellant's  brother  has  since  died,  and  ap- 
pellant purchased  his  brother's  eighty  acres  and 
moved  thereon,  and  has  purchased  by  quitclaim  deed 
all  rights  of  his  brother's  heirs  in  the  half -acre  tract 
deeded  by  the  brother. 

The  township  trustee  in  the  spring  of  1913  discon- 
tinued and  abandoned  this  school,  for  the  reason  that 
during  the  previous  school  year  the  average  daily 
attendance  had  been  fewer  than  twelve.  Harlin  Hais- 
ley,  who  was  the  township  trustee  from  1909  to  Janu- 
ary 1,  1915,  testified  that  when  he  discontinued  the 
school  it  was  temporarily  abandoned;  that  in  1914 
the  parents  residing  in  that  school  district  filed  a  peti- 
tion with  him,  asking  that  the  school  be  opened  again ; 
that  the  enumeration  was  taken,  and  that  there  were 
only  seven  or  eight  pupils  in  the  district;  that  he 
could  not  under  the  law  open  the  school  at  that  time ; 
that  the  only  reason  the  school  was  discontinued  was 
on  account  of  there  not  being  a  sufficient  number  of 
pupils ;  that,  if  there  had  been  enough  pupils  in  this 
district  the  school  would  not  have  been  closed.  This 
school  is  in  district  14.  The  building  cost  about 
$3,000  and  is  in  a  fair  state  of  preservation.  The 
seats  were  taken  out  in  1914.  The  pupils  were  enu- 
merated each  year  as  belonging  to  district  14,  but 
were  attached  to  another  district  for  school  purposes. 
The  appellant  took  possession  of  the  building  and  real 
estate  about  a  year  before  this  action  was  commenced. 

Judgment  having  been  rendered  against  the  appel- 
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lanty  he  filed  a  motion  for  a  new  trials  wherein  he 
challenged  the  decision  of  the  court  on  the  grounds: 

(1)  That  it  is  not  sustained  by  sufficient  evidence;  and 

(2)  that  it  is  contrary  to  law. 

Appellee  contends  that  it  was  forced  to  discontinue 
the  school  by  reason  of  the  provision  of  §6422  Burns 
1914^  Acts  1907  p.  444,  which  requires  that  all  schools 
shall  be  discontinued  and  temporarily  abandoned 
when  the  average  daily  attendance  during  the  preced- 
ing year  has  been  twelve  pupils  or  fewer,  and  that 
the  decision  of  the  court  was  therefore  correct.  The 
statute  referred  to  was  enacted  in  1907  and  amended 
in  1909.  It  is  our  judgment  that  this  statute  has  no 
bearing  upon  the  question  before  us.  The  rights  of 
the  parties  were  fixed  by  the  conditions  mentioned  in 
the  deeds  conveying  the  property  to  appellee,  and 
those  rights  cannot  be  impaired  by  subsequent  legisla- 
tion.  It  is  the  duty  of  the  court  to  decide  this  case 
without  giving  consideration  to  the  said  statute.  That 
the  appellee  ceased  to  use  the  property  for-  school 
purposes  cannot  be  denied.  The  fact  that  the  cessa- 
tion was  brought  about  by  virtue  of  the  statute  can 
make  no  difference.  The  property  had  not  been  used 
for  school  purposes  since  the  spring  of  1913,  a  period 
of  more  than  three  years.  Our  judgment  is  that  the 
evidence  shows,  without  conflict,  that  the  appellees 
intentionally  ceased  to  use  the  property  in  contro- 
versy for  school  purposes,  and  that  the  court  erred  in 
overruling  the  motion  for  a  new  trial.  See  Fall  Creek 
School  Tp.  V.  Shuman  (1913),  55  Ind.  App.  232,  103 
N.  E.  677. 

Judgment  reversed,  with  direction  to  sustain  the 
motion  for  a  new  trial,  and  for  further  proceedings 
not  inconsistent  with  this  opinion. 
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Dbxjby,  Guabdian,  bt  aC,  v.  Kbogman. 

[No.  9»407.    Filed  November  1, 1918.    Rehearing  denied  January  31, 

1919.    Transfer  denied  June  20, 1919.] 

1.  Intoxicatino  Liquobb. — Damages. — Sale  of  lAquor, — Directing 
Verdict, — Evidence. — In  an  action  against  a  liquor  seller  for  death 
caused  by  an  intoxicated  person,  where  there  was  evidence, 
though  wholly  circumstantial,  which  would  have  warranted  the 
jury  in  finding  that  defendant  sold  the  liquor  to  the  person  caus- 
ing the  death,  as  averred  In  the  complaint,  the  trial  court  was  not 
Justified  in  directing  a  verdict  for  defendant  solely  on  the  ground 
that  there  was  no  evidence  to  support  that  particular  averment 
p.  612. 

2.  Death. — Wrongful  Death. — Right  of  Action  for  Damages. — ^The 
right  to  maintain  an  action  for  damages  for  wrongfully  causing 
the  death  of  a  human  being  is  purely  statutory,    p.  612. 

3.  Death. — Action  for  Wrongful  Death, — Who  Mag  Sue. — Statute. 
•—Under  §285  Bums  1914,  Acts  1899  p.  405,  relating  to  the  recov- 
ery of  damages  for  wrongful  death,  the  administrator  is  the  only 
person  who  can  maintain  such  an  action,    p.  612. 

4.  IirroxiCATiiTO  Liquobb. — Illegal  Sales. — Injury  to  Means  of  Sup- 
port.— Death  of  Mother. — Right  of  Children  to  Recover  Damages. 
—Statutes.— ^\en  though  §20  of  the  act  of  March  17,  1875,  §5323 
B.  ,S.  1881,  which  was  §8355  Burns  1908,  giving  any  person  in- 
jured in  his  means  of  support  on  account  of  the  use  of  intoxicating 
liquor  illegally  sold  a  right  of  action  against  the  seller,  was  not 
repealed  by  the  act  of  March  4,  1911  (Acts  1911  p.  244,  §8323d 
et  seq.  Bums  1914),  children  surviving  a  mother  who  was  shot 
and  killed  by  an  intoxicated  person  could  not  recover  from  the 
one  who  sold  the  liquor,, in  an  action  based  on  the  theory  that 
they  had  been  damaged  in  their  means  of  support,  where  they  and 
the  mother  lived  with  the  father  as  members  of  a  common  family, 
since  it  was  the  father's  duty,  and  not  that  of  the  mother,  to  sup- 
port the  children,  and  he  was  entitled  to  the  services  of  the  wife, 
p.  613. 

From  Crawford  Circuit  Court ;  Thomas  B.  Buskirk, 
Judge. 

Action  by  Charles  E.  Drury,  as  guardian  of  his  five 
minor  children,  against  William  Krogman,  wherein 
such  children  were  substituted  as  parties  plaintiff. 
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From  a  judgment  for  defendant,  the  plaintiffs  appeal. 
Affirmed. 

Robert  W.  Armstrong,  Cfiarles  Brown  and  Samuel 
A.  Lambdin,  for  appellants. 

Norman  E.  Patrick  and  John  W.  Ewing,  for  appel- 
lee. 

This  action  was  instituted  by  Charles  R.  Drury  in 
his  capacity  as  guardian  for  his  five  minor  children, 
against  WilHam  Krogman,  to  recover  damages  for 
the  death  of  his  wife,  who  was  the  mother  of  said 
children.  He  filed  his  complaint  September  4,  1911, 
in  the  circuit  court  of  Perry  county  and  on  his  motion 
the  cause  was  venued  to  the  circuit  court  of  Harrison 
county.  In  the  latter  court  the  children  filed  their 
petition  to  be  substituted  as  parties  plaintiff  and  to 
be  permitted  to  prosecute  their  cause  of  action  as  in- 
fant poor  persons.  Their  petition  was  granted  and 
the  substitution  was  made  on  the  order  of  the  court. 
The  children  then  filed  their  complaint,  denominated 
'*  amended  complainf  Demurrer  to  the  **  amended 
complaint^'  for  want  of  facts  was  overruled.  Answer 
in  four  paragraphs.  On  defendant's  motion  the  cause 
was  venued  to  the  Crawford  Circuit  Court.  Verdict 
for  the  plaintiffs  in  the  sum  of  $2,500.  This  verdict 
was  set  aside  by  the  granting  of  a  new  trial.  A  change 
of  venue  was  then  taken  from  the  regular  judge  and  a 
special  judge  was  appointed.  A  second  trial  resulted 
in  a  verdict  for  plaintiffs  in  the  sum  of  $7,000.  The 
second  verdict  was  set  aside  by  the  granting  of  a  new 
trial.  On  the  third  trial,  when  plaintiffs  *  evidence  in 
chief  had  been  introduced,  the  court  gave  the  jury  a 
peremptory  instruction  to  return  a  verdict  for  the 
defendant.  Motion  for  new  trial  overruled.  Judg- 
ment accordingly. 
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So  much  of  the  amended  complaint  as  is  necessary 
to  an  imderstanding  of  the  question  presented  by  this 
appeal  is  as  follows:    '^That  the  defendant,  at  the 
time  of  the  injuries  hereinafter  complained  of ,  was  a 
licensed  vendor  of  intoxicating  liquors  in  Tell  City, 
Indiana ;  that  as  such  licensed  vendor  of  intoxicating 
liquors,  on  January  7, 1911,  the  defendant  unlawfully 
sold,  bartered,  gave  and  delivered  intoxicating  liquor 
to  one  Joseph  Weigand  who  was  then  and  there  in  a 
state  of  intoxication  and  was  wild,  mad,  insane,  crazy 
and  drunk,  and  was  then  and  there  known  to  be  in 
that  condition  by  the  defendant ;  that  the  defendant 
not  only  sold,  gave,  bartered  and  delivered  intoxicat- 
ing liquor,  as  aforesaid  and  under  the  conditions  as 
aforesaid,  but  he  caused  the  same  to  be  sold,  bartered, 
given  and  delivered  to  said  Weigand  at  said  time 
in  less  quantity  than  a  quart  at  a  time,  while  said 
Weigand  was  then  and  there  in  a  state  of  intoxication, 
crazy,  insane,  drunk,  wild  and  mad,  and  known  to  bo 
in  said  condition  by  defendant  and  his  agents  and 
servants  at  the  time  of  said  sale ;  that  said  intoxicat- 
ing liquor  was  taken  and  accepted  by  said  Weigand 
and  then  and  there  drunk  by  him ;  that  said  intoxicat- 
ing liquor  caused  said  Weigand  to  become  more  intox- 
icated; that  while  in  this  intoxicated  condition  and 
by   reason  thereof,   said  Weigand  unlawfully   and 
wrongfully  and  without  right,   shot  with  a  pistol 
loaded  with  powder  and  leaden  ball  one  Rachel  C. 
Drury,  mother  of  plaintiffs  herein,  thereby  causing 
her  death,  all  without  fault  or  negligence  on  her  part. 
That  the  death  of  said  Rachel  C.  Drury  was  caused 
solely  by  reason  of  the  unlawful  sales,  gifts,  barters 
and  deliveries  of  intoxicating  liquor  by  the  defendant 

and  his  agents  and  servants  to  said  Wiegand  while  the 
VOL.  70— au 
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said  Weigand  was  in  a  state  of  intoxication  and 
known  to  be  in  said  condition  by  the  defendant,  his 
agents  and  servants.  That  said  Bachel  C.  Drury,  at 
the  time  of  her  death,  was  thirty  years  of  age  with  a 
life  expectancy  of  thirty-five  years;  that  she  was  a 
strong,  able-bodied,  healthy  and  industrious  woman, 
and  was  well  worth  to  her  said  children,  by  way  of 
nurture,  care,  training,  education  and  support,  the  sum 
of  $25.00  per  week;  that  said  Eachel  C,  Drury  left 
surviving,  as  her  heirs  at  law  and  next  of  kin,  her  five 
children,  the  plaintiffs  herein;  that  the  names  and 
ages  of  said  children  are  as  follows :  Myrtle,  13  years ; 
Legatha,  11  years ;  Morris,  9  years ;  Charles,  7  years ; 
and  William,  3  years.  That  at  the  time  of  her  death 
their  said  mother  was  contributing  to  the  care,  nur- 
ture, support,  and  training  and  education  of  the  plain- 
tiffs herein;  that  by  reason  of  the  above  and  fore- 
going grievances  the  plaintiffs  say  that  a  cause  or 
action  has  accrued  to  them  against  the  defendant  and 
that  the  plaintiffs  have  been  damaged  by  reason  of 
said  grievances,  in  their  person,  property  and  in  their 
means  of  support,  in  the  sum  of  $10,000.00.'^ 

On  motion  of  the  defendant  the  words  **wild,'* 
'*mad,^*  *' insane'^  and  *' crazy '*  were  stricken  from 
the  complaint.  Likewise  the  words  *' person*'  and 
*' property*'  were  stricken,  leaving  the  concluding 
averment  to  be  read  as  follows :  *  *  Said  wards  have 
been  damaged  in  their  means  of  support  in  the  sum 
of  ten  thousand  dollars.'' 

Appellants  have  assigned  as  error  the  overruling 
of  the  motion  for  a  new  trial,  which  motion  rested  on 
the  action  of  the  trial  court  in  directing  the  verdict, 
and  appellee  has  assigned  as  cross-error  the  ruling 
on  the  demurrer. 
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■  -  ■- 

Dausman,  J. — The  evidence  shows  that  Joseph 
Weigand  was  an  old  reprobate  and  habitual  drunk- 
ard. His  depravity  was  known  generally  in  the  com- 
munity where  he  lived  at  the  time  of  the  commission 
of  the  crime  described  in  the  complaint,  and  had  been 
so  known  for  a  long  time  prior  thereto.  Charles  R. 
Drury  was  Weigand 's  next-door  neighbor.  The  Drury 
family  consisted  of  himself,  his  wife,  and  their  five 
children.  At  the  time  of  her  death  the  husband,  wife, 
and  children  were  living  together,  as  a  family,  and  the 
wife  and  children  were  being  supported  by  him. 
Throughout  the  night  before  the  commission  of  the 
crime  Weigand  was  intoxicated  and  had  disturbed 
the  neighborhood  by  his  drunken  ravings.  During  the 
forenoon  of  January  7,  1911,  he  continued  in  a  state 
of  intoxication.  In  the  immediate  neighborhood  of 
the  Drury  home,  across  the  street  therefrom  and  in 
view  thereof,  was  a  distillery  and  salesroom  of,  which 
William  Krogman  was  proprietor.  Krogman  was 
well  acquainted  with  Weigand,  and  for  a  long  time 
had  supplied  him  with  liquor.  About  noon  of  said 
day  Weigand  went  into  the  salesroom  with  an  empty 
quart  bottle.  Soon  afterward  he  came  from  the  direc- 
tion of  the  salesroom,  making  his  way  homeward, 
with  a  quart  bottle  full  of  whisky.  Between  2  and  3 
o^clock  p.  m.  of  that  day  he  emerged  from  his  house 
with  a  rifle,  and,  without  any  provocation  whatever, 
he  shot  Mrs.  Drury,  who  was  working  in  the  yard  of 
the  Drury  home,  inflicting  a  wound  from  which  she 
died  eight  days  thereafter.  At  the  time  of  the  shoot- 
ing Weigand  was  in  a  crazed'  condition  superinduced 
by  the  excessive  use  of  whisky.  Krogman  was  not 
licensed  under  the  laws  of  Indiana  to  sell,  barter,  or 
give  away  intoxicating  liquor. 
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Did  the  trial  court  err  in  directing  the  verdict?  The 

evidence  as  to  where,  how  and  from  whom  Weigand 

procured  his  whisky  about  two  hours  before  the 

1.  commission  of  the  deplorable  crime  is  wholly 
circumstantial.  Mowever,  we  are  of  the  opin- 
ion that  the  evidence  would  have  justified  the  jury 
in  finding  that  he  procured  the  whisky  as  averred  in 
the  complaint.  The  trial  court,  therefore,  was  not 
justified  in  directing  the  verdict  solely  on  the  ground 
that  there  is  no  evidence  to  support  that  particular 
averment.  But  it  would  be  folly  to  permit  this  liti- 
gation to  proceed,  for  any  judgment  which  appellants 
might  recover  would  have  to  be  set  aside  ultimately 
for  other  reasons. 

The  right  to  maintain  an  action  for  damages  for 

wrongfully  causing  the  death  of  a  human  being  did  not 

exist  at  common  law.    That  right  as  it  now 

2.  exists  is  purely  statutory.    Indianapolis,  etc., 
^  R.  Co.  V.  Keeley's  Admr.  (1864),  23  Ind.  133; 

Jackson  v.  Pittsburgh,  etc.,  R.  Co.  (1895),  140  Ind. 
241,  39  N.  E.  663,  49  Am.  St.  192 ;  Pittsburgh,  etc.,  R. 
Co.  V.  Hosea  (1899),  152  InA  412, 53  N.  E.  419. 

The  general  statute  on  this  subject  is  ^285  Bums 

1914,  Acts  1899  p.  405,  but  under  this  section  the 

administrator  is  the  only  person  who  can  main- 

3.  tain  the  action.    Telton,  Admr.,  v.  EvansvUle, 
etc.,  R.  Co.  (1893),  134  Ind.  414,  33  N.  E.  629, 

21  L.  E.  A.  158;  Pittsburgh,  etc.,  R.  Co.  v.  Moore 
(1899),  152  Ind.  345,  53  N.  E.  290,  44  L.  R.  A.  638; 
Pittsburgh,  etc.,  R.  Co.  v.  Hosea,  supra;  Lake  Erie, 
etc.,  R.  Co.  V.  Charmati  (1903),  161  Ind.  95,  67  N.  E. 
923;  Couchman  v.  Prather  (1904),  162  Ind.  250,  70 
N.  E.  240;  Elliott  v.  Brazil  Block  Coal  Co.  (1900),  25 
Ind.  App.  592,  58  N.  E.  736 ;  Fabel  v.  Cleveland,  etc.. 
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R.  Co.  (1903),  30  Ind.  App.  268,  65  N.  E.  929;  Balti- 
more, etc.,  R.  Co.  Y.  GUlard  (1904),  34  Ind.  App.  339, 
71  N.  E.  58 ;  Smith,  Admx.,  v.  Cleveland,  etc.,  R.  Co. 
(1918),  67  Ind.  App.  397, 117  N.  E.  534. 

It  is  apparent  from  the  complaint  that  counsel  for 

appellants  were  of  the  opinion  that  the  children  de^ 

rived  a  right  to  maintain  this  action  from  ^8355 

4.  Burns  1908,  §5323  R.  S.  1881,  which  has  been 
omitted  from  Burns '  Revision  of  1914.  This  is 
§20  of  the  former  license  law — ^the  act  of  March  17, 
1875 — ^and  is  in  the  following  language :  *  *  Section  20. 
Every  person  who  shall  sell,  barter,  or  give  away  any 
intoxicating  liquors,  in  violation  of  any  of  the  pro- 
visions of  this  act,  shall  be  personally  liable,  and  also 
liable  on  his  bond  filed  in  the  Auditor's  office,  as 
required  by  section  four  of  this  act  (§5315),  to  any 
person  who  shall  sustain  any  injury  or  damage  to  his 
person  or  property  or  means  of  support  on  account  of 
the  use  of  such  intoxicating  liquors,  so  sold  as  afore- 
said, to  be  enforced  by  appropriate  action  in  any  court 
of  competent  jurisdiction. '  *    §5323  R.  S.  1881. 

Appellee  earnestly  insists  that  said  §20  was  re- 
pealed by  the  act  of  March  4, 1911,  entitled  **An  Act 
Concerning  Intoxicating  Liquors. ' '  Acts  1911  p.  244, 
ch.  119,  §8323d  et  seq.  Burns  1914.  In  support  of  that 
contention  appellee  cites  McHale  v.  Board,  etc.  (1913), 
180  Ind.  390,  103  N.  E.  321.  But  in  view  of  the  con- 
clusion we  have  reached  on  the  other  features  of  the 
case  we  need  not  discuss  that  question. 

It  has  been  held  that  any  person  who  has  been  dam- 
aged by  the  violation  of  any  of  the  provisions  of  the 
act  referred  to  in  said  §20  should  bring  his  action 
directly  and  in  his  own  name,  and  not  indirectly 
through  the  medium  of  an  administrator,  and  also 
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that,  where  the  action  is  on  the  bond,  it  is  properly 
brought  in  the  name  of  the  State  of  Indiana  on  the 
relation  of  the  person  who  has  been  so  damaged.  Wall 
V.  State,  ex  rel.  (1894),  10  Ind.  App.  530,  38  N.  E.  190. 
In  conferring  a  right  of  action  on  persons  injured 
or  damaged  in  their  **  means  of  support, ''  what  was 
the  real  legislative  intent  ?  To  discover  that  intent  we 
must  look  to  the  principles  of  the  common  law  and  to 
the  statutes  of  this  state,  if  any,  bearing  upon  the  sub- 
ject. At  conamon  law  the  husband  is  the  head  of  the 
family.  He  has  the  right  to  the  custody  and  control 
of  the  children,  except  in  cases  of  misconduct  or  where 
the  welfare  of  the  child  demands  that  such  custody  be 
taken  from  him  and  given  to  the  mother;  and  gen- 
erally his  authority  and  dominion  over  the  children 
is  exclusive  as  between  him  and  the  mother.  The  duty 
to  support  his  wife  and  children  is  imposed  by  the 
common  law  on  the  husband.  As  between  father  and 
mother,  the  primary  liability  for  the  support  of  the 
children  is  imposed  on  the  father.  In  this  state  stat- 
utes have  been  enacted  making  it  a  criminal  offense 
for  a  husband,  without  good  cause,  to  abandon  and 
fail  to  support  his  wife  or  child.  §2635  Burns  1914, 
Acts  1913  p.  956.  At  common  law  the  husband  is 
entitled  to  the  services  of  the  wife  and  consequently 
to  her  earnings.  Even  under  modern  statutes  enlarg- 
ing the  rights  of  married  women,  it  is  held  to  be  the 
duty  of  the  wife,  without  compensation,  to  attend  to 
all  the  ordinary  household  duties  and  to  labor  faith- 
fully in  these  matters  to  advance  her  husband  ^s  inter- 
ests. 13  R.  C.  L.  983  et  seq.;  29  Cyc  1606;  Liehold  v. 
lAehold  (1902),  158  Ind.  60,  62  N.  E.  627;  Nelson  v. 
Spaulding  (1894),  11  Ind.  App.  453,  39  N.  E.  168; 
Eensley  v.  Tuttle  (1897),  17  Ind.  App.  253,  46  N.  E. 
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594;  Scott  V.  Carothers  (1897),  17  Ind.  App.  673,  47 
N.  E.  389 ;  Robinson  v.  Foust  (1903),  31  Ind.  App.  384, 
68  N.  E.  182,  99  Am.  St.  269. 

Charles  R.  Drury,  his  wife,  and  their  children,  lived 
together  as  members  of  a  common  family  up  to  the 
time  of  the  death  of  the  wife,  and  at  said  time  he  was 
fulfilling  all  the  legal  obligations  resting  upon  him 
as  tne  head  of  the  household.  Therefore  the  status 
of  the  Drury  family  was  that  of  the  common  law.  In 
the  legal  sense  the  services  rendered  by  the  wife,  in- 
cluding all  the  services  in  the  way  of  care  bestowed 
upon  the  children,  inured  to  the  benefit  of  the  husband. 
Had  he  brought  an  action  in  his  own  right  against 
Weigand — or,  if  maintainable,  against  Krogman — ^the 
measure  of  his  damages  would  have  included  the 
identical  elements  for  which  the  children  are  seeking 
to  recover  in  the  case  at  bar.  Indianapolis,  etc., 
Transit  Co.  v.  Reeder  (1908),  42  Ind.  App.  520,  85 
N.  E.  1042.  In  contemplation  of  law  appellants  are 
wholly  dependent  on  their  father,  and  in  no  lawful 
sense  can  they  be  regarded  as  dependents  of  their 
deceased  mother.  The  duty  of  the  father  to  support 
his  minor  children  is  a  continuing  one,  and,  on  the 
death  of  the  mother,  the  obligation  rested  upon  him  to 
provide  in  some  other  manner  for  the  children  such 
services  in  the  way  of  care  and  attention  as  the  mother 
rendered  in  her  lifetime.  It  follows  that  under  the 
facts  in  this  case  appellants  were  not  injured  or  dam- 
aged in  their  means  of  support  within  the  meaning  of 
the  statute  under  consideration.  The  rule  that  no  one 
other  than  the  person  or  persons  designated  in  the 
statute  can  maintain  an  action  for  the  death  of  a 
human  being  by  wrongful  act  is  rigidly  enforced. 
8  R.  C.  L.  761  et  seq.    Therefore  we  must  and  do  hold 
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that  appellants  cannot  maintain  this  action  under 
^20,  supra. 

Whether  this  section  ever  was  applicable  to  any 
person  other  than  a  saloonkeeper  licensed  under  the 
act  of  March  17, 1875,  supra,  or  under  said,  act  as  from 
time  to  time  amended,  we  need  not  decide. 

No  statute  authorizing  appellants  to  maintain  this 
action  has  been  pointed  out  to  us,  and  we  know  of 
none.  The  trial  court  did  not  err  in  overruling  the 
motion  for  a  new  trial.  The  conclusion  we  have 
reached  makes  it  unnecessary  to  consider  the  ruling 
on  the  demurrer  to  the  complaint. 

Judgment  affirmed. 


Cleveland,  Cincinnati,  Chicago  and  St.  Louis 
Railway  Company  v.  Partlow. 

[No.  9,813.    piled  June  24,  1919.] 

1.  Appeai.. — Review, — Ruling  on  Motion  to  Strike  Out. — ^The  court 
on  appeal  will  sustain  the  ruling  of  the  trial  court  in  refusing  to 
strike  out  defendant's  so-called  set-off,  if  the  pleading  Is  a  proper 
one  as  a  counterclaim,  regardless  of  the  fact  that  the  pleader 
termed  it  a  set-off.    p.  619. 

2.  Set-Off  and  Counterclaim. — Counterclaim. — Right  to  Plead. — 
Action  for  Demurrage.— ^In  view  of  §353  Bums  1914,  |348  R.  S. 
1881,  defining  a  set-off,  and  §355  Bums  1914,  §350  R.  S.  1881, 
declaring  a  counterclaim  to  be  any  matter  arising  out  of,  or  con- 
nected with,  the  cause  of  action  which  might  be  the  subject  of  an 
action  in  favor  of  the  defendant,  or  which  would  tend  to  reduce 
plaintiff's  claim,  and  §356  Bums  1914,  §351  R.  S.  1881,  providing 
that  if  any  defendant  omit  to  set  up  a  counterclaim  arising  out 
of  the  contract  or  transaction  involved,  he  cannot  afterwards 
maintain  an  action  therefor,  except  at  his  own  costs,  a  claim 
for  damages  by  the  consignee  of  coal  cars  for  failure  of  a  rail- 
road company  to  transport  them  at  the  speed  required  by  §5205 
Bums  1914,  Acts  1907  p.  434,  though  termed  a  set-off  by  the 
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pleader,  was  in  fact  a  counterclaim  which  could  properly  be  set 
up  by  the  consignee  in  an  action  against  him  by  the  company  for 
demurrage  charges,  where  the  cars  named  in  such  claim  were 
among  those  on  which  demurrage  was  claimed,  so  that  the  respect- 
ive claims  of  the  parties  arose  out  of  the  same  transaction,  p.  610. 

3.  Plbadiko. — Demurrer  to  Set-Otf  or  Counterclaim. — Farm. — Suf- 
ficiency.— ^A  demurrer  to  a  set-off  or  counterclaim  for  insufficient 
facts  should  be  in  the  same  form  as  a  demurrer  to  a  complaint, 
which,  under  §344  Burns  1914,  Acts  1911  p.  415,  is  that  the 
pleading  does  not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion, so  that  a  demurrer  on  the  ground  "that  said  set-off  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action  by  way 
of  set-off,'*  is  insufficient  to  challenge  a  pleading  which,  though 
termed  a  set-off  by  the  pleader,  set  up  a  cause  of  action  as  a 
counterclaim,    p.  622. 

4.  Plkawnq. — Determining  Sufflciency. — In  determining  the  sufflo- 
iency  of  a  pleading,  the  court  will  be  controlled  by  its  substance, 
rather  than  by  its  formal  parts,  or  by  the  name  given  it  by  the 
pleader,    p.  622. 

5.  Gabbiebs. — Carriage  o/  Goods. — Consignees. — Reconsignmeni. — 
Damages  for  Delay  in  Transporting. — Right  to  Sue. -^Statute. — ^A 
consignee  of  goods  may  reconsi^  the  same  in  transit,  and  where 
a  carrier  acceded  to  the  written  request  of  the  orglnal  consignee 
to  reconsign  and  forward  a  shipment  of  coal  to  another,  the  lat- 
ter must  be  deemed  the  consignee  and  entitled  to  recover  whatever 
may  have  accrued,  while  he  was  the  consignee,  for  the  carrier's 
failure  to  transport  the  coal  at  the  speed  required  by  |5205  Burns 
1914,  Acts  1907  p.  434.    pp.  622,  623. 

6.  Gabbiebs. — Carriage  of  Goods. — Title. — Presumption. — In  the 
absence  of  evidence  to  the  contrary,  it  will  be  presumed  that 
the  title  to  a  shipment  of  goods  is  in  the  consignee,    p.  623. 

7.  Appeal. — Review.  —  Findings.  —  Conclusiveness.  —  A  finding  by 
the  trial  court  is  conclusive  on  appeal  where  there  is  evidence 
to  support  it    p.  624. 

From  Marion  Superior  Court  (102,764);  W.  W. 
Thornton,  Judge. 

Action  by  the  Cleveland,  Cincinnati,  Chicago  and 
St.  Louis  Railway  Company  against  John  L.  Partlow, 
doing  business  as  the  J.  L.  Partlow  Coal  Company. 
From  a  judgment  for  defendant,  the  plaintiff  appeals. 
A'ffirmed. 
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Frank  L.  Littleton,  Charles  P.  Stewart  and  Forrest 
Chenowith,  for  appellant* 
Born^  Ritchey  &  Cronk,  for  appellee. 

Batman,  C.  J. — ^Appellant  filed  a  complaim  before 
a  justice  of  the  peace  to  recover  of  appellee  the  sum 
of  $77  on  account  of  demurrage  charges  arising  out 
of  the  alleged  detention  and  use  of  thirty-two  cars 
delivered  to  appellee  on  its  private  sidetrack  at  In- 
dianapolis, Indiana,  beyond  the  free  time  allowed  con- 
signees, by  rules  on  file  with  the  Public  Service  Com- 
mission of  Indiana  for  loading  and  unloading  cars. 
An  exhibit  accompanied  this  complaint  as  a  part 
thereof,  which  gave  the  initials  and  numbers  of  the 
cars  in  question,  with  the  dates  of  their  delivery  to 
appellee,  and  the  dates  of  their  release  by  him.  Before 
such  justice  of  the  peace  appellee  filed  an  answer  in 
general  denial  and  what  he  termed  a  set-off.  In  the 
latter  he  alleged  in  substance,  among  other  things, 
that  he  had  purchased  large  quantities  of  coal  in  car- 
load lots  in  Indiana,  which  had  been  delivered  to  ap- 
pellant at  Terre  Haute  for  the  purpose  of  being  trans- 
ported to  him  at  Indianapolis,  a  distance  of  seventy- 
two  miles ;  that  nine  of  said  cars,  while  in  the  posses- 
sion of  appellant,  were  withheld  by  it  in  transporta- 
tion for  an  unreasonable  length  of  time ;  that  by  §5205 
Burns  1914,  Acts  1907  p.  434,  appellant  was  required 
to  transport  said  cars  of  coal  at  a  rate  of  speed  equal 
to  fifty  miles  each  twenty-four  hours,  with  an  addi- 
tional twenty-four  hours  at  point  of  origin  and  junc- 
tion points  to  perform  necessary  switching;  that  said 
cars  ordered  by,  and  shipped  to,  appellee  were  not 
shipped  at  the  rate  of  speed  required  by  said  statute ; 
that  appellee  was  the  owner  of  the  coal  contained  in 
said  cars,  and  was  the  consignee  thereof.    An  exhibit 
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accompanied  the  alleged  set-off  as  a  part  thereof, 
which  gave  the  initials  and  numbers  of  the  cars,  the 
dates  of  shipment,  and  the  dates  of  their  delivery  at 
Indianapolis.  After  the  justice  of  the  peace  had  sus- 
tained a  demurrer  to  the  alleged  set-off,  he  heard  the 
evidence  and  rendered  a  judgment  in  favor  of  appel- 
lant for  $77  and  costs.  From  this  judgment  appellee 
appealed  to  the  Marion  Superior  Court,  where  appel- 
lant filed  a  motion  to  strike  out  the  alleged  set-off  of 
appellee,  which  was  overruled.  Appellant  ^s  demur- 
rer thereto  sustained  by  the  justice  of  the  peace  was 
then  overruled.  The  cause  was  afterwards  submit- 
ted to  the  court  for  trial,  which  resulted  in  a  judgment 
in  favor  of  appellee  for  $33  and  costs.  Appellant  filed 
a  motion  for  a  new  tri^l,  which  was  overruled,  and 
now  prosecutes  this  appeal. 

Appellant  contends  that  the  court  erred  in  over- 
ruling its  motion  to  strike  out  appellee  *s  alleged  set- 
off.  It  bases  this  contention  on  the  ground  that 

1.  a  set-off  **must  consist  of  matters  arising  out 
of  debt,  duty,  or  contract,'^  as  provided  in  §353 

Burns  1914,  §348  B.  S.  1881,  and  that  any  liabiUty 
which  may  have  accrued  to  appellee  under  §5205, 
supra,  did  not  arise  out  of  any  such  obligation.  It  is 
our  duty  to  sustain  the  ruling  of  the  trial  court,  if  the 
pleading  in  question  is  a  proper  one,  regardless  of 
what  the  pleader  may  have  called  it.  Mills  v.  Rosen- 
&awm  (1885),  103  Ind.  152,  2  N.  E.  313.    The 

2.  statute  defines  a  counterclaim  to  be  **any  mat- 
ter arising  out  of  or  connected  with  the  cause 

of  action  which  might  be  the  subject  of  an  action  in 
favor  of  the  defendant,  or  which  would  tend  to  reduce 
the  plaintiff's  claim  •  •  •  for  damages. '^  §355 
Bums  1914,  §350  R.  S.  1881.    It  is  also  provided  that : 
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**If  any  defendant  personally  served  with  notice  omit 
to  set  up  a  counterclaim  arising  out  of  the  contract,  or 
transaction  set  forth  in  the  complaint  as  the  ground 
of  the  plaintiff's  claims,  or  any  of  them,  he  cannot 
afterward  maintain  an  action  against  the  plaintiff 
therefor,  except  at  his  own  costs. '  *  §356  Bums  1914, 
§351  R.  S.  1881.  It  has  been  held  that  these  two  sec- 
tions should  be  construed  together  in  determining 
what  matters  may  be  pleaded  by  way  of  counterclaim, 
and  that  the  word  ** transaction''  should  be  construed 
as  meaning  something  different  from,  and  additional 
to,  the  preceding  word  ** contract"  to  which  it  is 
joined  by  the  disjunctive  "or";  that  a  transaction  is 
not  confined  to  what  is  done  in  one  day  or  at  a  single 
time  and  place,  but  the  logical  relation  of  the  facts 
involved  determines  whether  they  together  constitute 
a  single  transaction.  Excelsior  Clap  Works  v.  De- 
Camp  (1907),  40  Ind  App.  26,  80  N.  E.  981.  The 
Supreme  Court  of  this  state  has  said:  "A  counter- 
claim is  that  which  might  have  arisen  out  of,  or  could 
have  had  some  connection  with  the  original  transac- 
tion, in  view  of  the  parties,  and  which,  at  the  time  the 
contract  was  made,  they  could  have  intended  might, 
in  some  event,  give  one  party  a  claim  against  the 
other  for  compliance  or  noncompliance  with  its  pro- 
visions." Conner  v.  Winton  (1856),  7  Ind.  523.  This 
definition  has  been  quoted  with  approval  in  the  later 
cases  of  Standley  v.  Northwestern ^  etc.,  Ins.  Co. 
(1884),  95  Ind.  254,  and  Blue  v.  Capital  Nat.  Bank 
(1896),  145  Ind.  518,  43  N.  E.  655.  It  has  also  been 
more  recently  approved  by  the  Supreme  Court  of 
Oregon,  in  a  decision  in  which  the  case  of  Conner  v. 
Winton,  supra,  was  cited.  Krausse  v.  Greenfield 
(1912),  61  Ore.  502,  123  Pac.  392,  Ann.  Cas.  1914B 
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115.  A  comparison  of  the  exhibits  filed  with  the  com- 
plaint and  the  pleading  under  consideration  discloses 
that  the  nine  cars  named  in  the  alleged  set-off  are 
among  the  thirty-two  cars  on  which  demurrage 
charges  are  claimed^  and  involved  the  same  ship- 
ments. It  thus  becomes  apparent  that  the  respective 
claims  of  appellant  and  appellee  arise  out  of  the 
same  transactions.  It  is  alleged  that  appellee  was 
the  owner  of  the  coal  shipped  in  said  cars  and  the 
consignee  thereof.  The  contracts  of  shipment  there- 
fore were  made  for  his  benefit,  and  he  thereby  became 
a  party  to  such  transactions.  4  B.  0.  L.  94;  Tebhs  v. 
Cleveland,  etc.,  R.  Co.  (1898),  20  Ind.  App.  192,  50 
N.  E.  486.  It  must  be  assunied  that  the  parties  there- 
to knew  of  the  existence  of  the  rules  with  reference 
to  demurrage  charges,  and  therefore  knew  that  such 
charges  would  accrue,  against  appellee  in  favor  of 
appellant,  if  there  was  delay  in  unloading  such  cars 
beyond  the  free  time  allowed  for  that  purpose.  They 
must  be  held  to  have  known  of  the  existence  of  §5205, 
supra,  and  that  a  liability  might  accrue  in  favor  of 
appellee  against  appellant  in  case  the  shipments  were 
not  made  at  the  rate  of  speed  therein  provided.  Thus 
the  liability  which  each  is  claiming  against  the  other 
clearly  arises  out  of  the  original  transactions,  and  are 
such  that  the  parties  must  have  intended,  at  the  time 
the  contracts  of  shipment  were  nfiade,  might,  in  some 
event,  give  one  party  a  claim  against  the  other  by 
reason  of  the  existence  of  said  rule  and  statute.  Miller 
V.  Mansfield  (1873) ,  112  Mass.  260.  We  therefore  con- 
clude that  the  alleged  set-o£f  is  in  fact  a  counterclaim, 
and  that  the  court  did  not  err  in  overruling  appel- 
lant's motion  to  strike  it  out. 

Appellant  also  contends  that  the  court  erred  in 
overruling  its  demurrer  to  appellee's  cross-action. 
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which  was  denominated  a  set-off.    We  observe 

3.  that  the  ground  for  demurrer  as  stated  therein 
is  as  follows :  *  *  That  said  setoff  does  not  state 

facts  sufficient  to  constitute  a  cause  of  action  fey  way 
of  setoff. ' '  ( Our  italics. )  It  has  been  repeatedly  held 
that  a  demurrer  to  a  set-off  or  counterclaim  should  be 
in  the  same  form  as  a  demurrer  to  a  complaint.  Duffy 
V.  England  (1911),  176  Ind.  575,  96  N.  E.  704.  The 
statutory  form  for  a  demurrer  to  a  complaint  for 
insufficient  facts  is  that  it  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  §344  Bums  1914, 
Acts  1911  p.  415.  Appellant  in  the  preparation  of 
his  demurrer  was  not  content  to  attack  the  pleading 
generally,  as  not  stating  facts  sufficient  to  constitute 
a  cause  of  action,  but  expressly  limited  the  same  to 
the  defects  therein  as  a  set-off,  thereby  leaving  it  un- 
challenged as  a  cross-complaint  or  a  counterclaim. 
The  fact  that  appellee  designated  such  pleading  as  a 
set-off  cannot  affect  the  situation,  as  the  court, 

4.  in  determining  the  sufficiency  of  a  pleading, 
will  be  controlled  by  its  substance  rather  than 

by  its  formal  parts,  or  by  the  name  which  has  been 
given  it  by  the  pleader.  Drebing  v.  Zdhrt  (1914),  55 
Ind.  App.  492,  104  N.  E.  46.  In  view  of  the  fact  that 
we  have  held  that  the  pleading  under  consideration 
contains  facts  sufficient  to  constitute  a  cause  of  action 
as  a  counterclaim,  it  is  unnecessary  to  give  further 
consideration  to  the  action  of  the  court  in  overruling 
a  demurrer  thereto  as  a  set-oft\ 

Appellant  contends  that  the  decision  of  the  court 

is  not  sustained  by  sufficient  evidence  and  is  contrary 

to  law.    In  support  of  this  contention  it  as- 

5.  serts,  among  other  things,  that  §5205  Bums 
1914,  supra,  only  gives  a  right  of  action  for 
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delay  in  the  shipment  of  freight  to  the  consignee 
thereof ;  that  the  evidence  fails  to  show  that  appellee 
was  the  consignee  of  the  coal  in  question,  when  the 
alleged  delay  occurred,  and  hence  one  of  the  essen- 
tial elements  of  appellee 's  right  of  recovery  is  absent. 
An  examination  of  the  record  discloses  evidence  which 
tends  to  show  that  the  nine  cars  of  coal  described  in 
the  exhibit  filed  with  appellee's  counterclaim  were 
originally  consigned  to  the  Power  Coal  Company  at 
the  mines  from  which  they  were  shipped.     There 

being  no  evidence  to  the  contrary,  the  presump- 
6.     tion  prevails  that  the  title  to  such  coal  thereby 

vested  in  said  consignee.    Pennsylvania  Co.  v. 

Holderman  (1879),  69  Ind.  18;  Cleveland,  etc., 
5.     R.  Co.  V.  Moline  Plow  Co.  (1895),  13  Ind.  App. 

225,  41  N.  E.  480;  Butler  v.  Pittsburgh,  etc.,  R. 
Co.  (1897),  18  Ind  App.  656,  46  N.  E.  92;  McNeely  <& 
Co.  V.  Lake  Shore,  etc.,  R.  Co.  (1917),  64  Ind.  App. 
363,  115  N.  E.  954.  Under  these  circumstances  the 
Power  Coal  Company,  as  such  consignee,  had  the 
right  to  reconsign  such  coal  in  transit.  Tebhs  v. 
Cleveland,  etc.,  R.  Co.,  supra.  The  evidence  tends  to 
show  that,  in  pursuance  of  such  right,  said  company, 
on  or  before  the  days  on  which  the  cars  of  coal  in 
question  were  received  by  appellant  at  Terre  Haute 
from  its  connecting  line,  made  written  requests  of 
appellant  to  reconsign  and  forward  said  coal  to  ap- 
pellee at  Indianapolis,  and  to  show  said  company  as 
consignor  in  the  billing;  that  appellant  received  and 
accepted  such  written  requests,  and,  in  pursuance 
thereof,  transported  said  cars  of  coal  from  Terre 
Haute  to  Indianapolis,  and  delivered  the  same  to  ap- 
pellee. The  effect  of  such  written  requests,  when 
accepted  by  appellant,  was  to  create  new  contracts  of 
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shipment  in  which  the  original  consignee  became  the 
consignor,  and  appellee  became  the  consignee.  There 
is  evidence  which  tends  to  show  that  this  new  con- 
tract was  in  effect  during  the  entire  time  the  coil  was 
in  transit  on  appellant's  line  of  road  where  it  is 
alleged  the  delay  occurred.  Hence  appellee,  as  the 
new  consignee  of  said  coal,  would  be  entitled  to  re- 
cover whatever  may  have  accrued  under  the  pro- 
visions of  §5205,  supra,  by  reason  of  such  delay. 
It  is  also  contended  that  the  evidence  does  not  show 

• 

what  shipping  instructions,  if  any,  were  given  appel- 
lant for  the  transportation  of  said  coal,  or  that  ap- 
pellee was  named  as  consignee  therein.  An  examina- 
tion of  the  written  requests  for  the  reconsignment  of 
said  coal,  which  the  evidence  tends  to  show  Were  re- 
ceived, accepted  and  acted  upon  by  appellant,  dis- 
close instructions  for  its  shipment  to  appellee  at 
Indianapolis,  Indiana.  Appellant's  contention,  there- 
fore, is  not  well  taken.  It  is  further  contended  that 
the  number  of  hours  the  coal  was  in  transit  is  not 
shown,  but  we  are  of  the  opinion  that  the  evidence 
furnished  suflBcient  data  in  that  regard  to  sustain  the 
decision  of  the  court  as  to  the  amount  found  due  ap- 
pellee by  reason  of  the  alleged  delay  in  shipment. 

Appellant  asserts  that  appellee  was  not  entitled 

to  recover  anything  on  account  of  the  alleged  delay 

in  shipment,  because  any  such  delay  was  due 

7.  to  his  own  fault  in  failing  to  pay  the  freight 
charges.  The  trial  court  found  to  the  con- 
trary, and,  as  the  evidence  tends  to  sustain  such  find- 
ing, we  are  bound  thereby.  Appellant  finally  con- 
tends that  the  court  erred  in  rendering  judgment 
in  favor  of  appellee  on  the  alleged  set-off.  It  bases 
this  contention  on  grounds  which  are  not  applicable 
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to  a  cross-action  by  way  of  counterclaim,  and  hence 
there  is  no  necessity  for  giving  it  consideration. 

We  find  no  error  in  the  record.    Judgment  affirmed. 

Nichols,  P.  J.,  Dausman,  McMahan  and  Bemy,  JJ., 
concur.    Enloe,  J.,  not  participating. 


Brehm  v.  Hennings. 

[No.  9,m9.    Filed  June  24,  1919.] 

1.  Nssw  Trial. — Motion, — Time  for  Filinff. — ^Where  a  verdict  was 
returned  on  April  22  and  a  motion  for  a  venire  de  novo,  which 
was  filed  May  2,  was  overruled  on  June  G,  a  motion  for  new  trial 
filed  June  27  was  properly  overruled,  since  it  was  not  filed  within 
the  time  fixed  by  statute  (S587  Bums  1914,  Acts  1918  p.  848). 
p.  627. 

2.  Appeal. — Briefs. —  Sufficiency, —  Questions  Presented. —  Where 
the  first  four  propositions  in  appellant's  brief  under  the  heading 
'Toints  and  Authorities"  are  so  worded  and  grouped  that  the 
court  can  readily  understand  that  they  all  relate  to  the  assign- 
ment of  errors  relative  to  the  overruling  of  the  motion  for  a 
venire  de  novo,  held  that  such  propositions  are  sufficient  to  re- 
quire the  court  on  appeal  to  pass  upon  that  question,    p.  627. 

3.  Courts. — Ofiinions. — Construction, — Statements  made  by  a  court 
in  an  opinion  should  be  considered  in  the  light  of  the  record  then 
under  consideration,    p.  G90. 

4.  Trial. — Venire  De  Novo, — General  Verdict, — Failure  to  Find 
On  All  Issues. — In  an  action  by  a  landlord  against  a  former 
tenant,  where  two  ];)aragraphs  of  complaint  sought  to  recover 
damages  for  failure  to  restore  the  property  to  the  condition  it  was 
In  when  the  lease  was  executed,  and  the  remaining  paragraphs 
were  for  damages  for  holding  over  after  the  expiration  of  the 
lease,  and  the  Jury  returned  a  verdict,  ''We,  the  Jury,  find  for 
the  plaintiflt  upon  the  first  paragraph  of  complaint  and  assess  his 
damages  at  $1.00/'  plaintiff's  motion  for  a  venire  de  novo  should 
have  been  sustained,  since  the  verdict  was  general  and  the  Jury 
"^ailed  to  find  upon  all  the  issues,    p.  637. 

From  Madison  Superior  Court;   Willis  8.  Ellis, 
Judge. 

VOU   70—40 
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Action  by  Philip  Brehm  against  Joseph  E.  Hen- 
nings. From  the  judgment  rendered,  the  plaintiff 
appeals.    Reversed. 

Frank  B.  Foster  and  Byron  McMahon,  for  appel- 
lant. 

Philip  B.  0  'Neill  and  Frederick  Van  Nuys,  for  ap- 
Dellee. 

McMahan,  J. — The  appellant  brought  this  action 
against  the  appellee  to  recover  damages  for  an  alleged 
breach  of  contract  in  failing  to  restore  leased  prop- 
erty at  the  expiration  of  the  lease  to  the  condition  it 
was  in  at  the  time  the  lease  was  executed,  and  for  a 
wrongful  holding  of  the  leased  premises  beyond  the 
time  for  which  they  were  leased. 

The  complaint  was  in  four  paragraphs.  The  first 
and  second  paragraphs  sought  to  recover  damages  for 
the  failure  to  restore  the  property  to  the  condition 
it  was  in  when  the  lease  was  executed,  the  third 
and  fourth  paragraphs  were  for  damages  for  holding 
over  after  the  expiration  of  the  lease.  An  answer  of 
general  denial  being  filed,  the  cause  was  tried  by  a 
jury,  and  a  general  verdict  was  returned,  which,  omit- 
ting the  caption  and  signature,  is  as  follows:  **We, 
the  jury,  find  for  the  plaintiff  upon  the  first  para- 
graph of  complaint  and  assess  his  damages  at  $1.00.'' 
This  verdict  was  returned  April  22,  and  on  May  2 
appellant  filed  a  motion  for  a  venire  de  novo  on  the 
ground  that  the  verdict  was  incomplete,  and  that  no 
verdict  was  returned  as  to  the  second,  third  and 
fourth  paragraphs  of  complaint.  This  mqtion  was 
overruled  on  June  6,  and  on  June  27  appellant  filed 
a  motion  for  a  new  trial,  which  was  also  overruled. 

The  errors  assigned  are  that  the  court  erred:   (1) 
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In  overruling  the  motion  for  a  venire  de  novo;  and 
(2)  in  overruling  the  motion  for  a  new  trial. 

1.  There  was  no  error  in  overruling  the  motion 
for  a  new  trial,  as  it  was  not  filed  within  the 

time  fixed  by  statute. 

Appellant  contends  that  his  motion  for  a  venire  de 
novo  should  have  been  sustained  because  the  jury 
found  only  upon  one  paragraph  of  complaint  and 
ignored  the  other  three  paragraphs. 

Appellee  insists  that  no  question  is  presented  on 

account  of  the  failure  of  appellant  to  comply  with 

the  rules  of  this  court  in  the  preparation  of  his 

2.  brief.     The  first  four  propositions  in  appel- 
lant's brief  under  the  heading  **  Points  and 

Authorities '*  are  so  worded  and  grouped  that  we  can 
readily  understand  that  they  all  relate  to  the  assign- 
ment of  errors  relative  to  the  overruling  of  the  motion 
for  a  venire  de  novo,  and  are  sufficient  to  require  us 
to  pass  upon  that  question. 

Appellee  also  insists  that  a  verdict  for  the  plaintiff 
on  one  of  several  paragraphs  of  complaint,  without 
noticing  the  other  paragraphs,  is  equivalent  to  a  find- 
ing against  the  plaintiff  on  such  other  paragraphs. 

There  is  some  confusion  among  the  decisions  in 
this  state  concerning  the  office  of  a  venire  de  novo, 
the  result  of  a  careless  use  of  language  in  making 
general  statements  concerning  a  venire  de  novo  and  a 
failure  to  make  any  distinction  between  general  and 
special  verdicts. 

For  many  years  the  rule  of  the  common  law,  as 
stated  in  2  Tidds,  Prac.  992,  and  affirmed  and  followed 
in  Bosseker  v.  Cramer  (1862),  18  Ind.  44,  and  affirmed 
in  many  later  cases,  was  the  recognized  rule  in  this 
state  relative  to  the  office  of  a  venire  de  novo.    The 
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rule,  as  there  stated,  is  this:  '*A  venire  do  novo  is 
granted  when  the  verdict,  whether  general  or  special, 
is  imperfect  by  reason  of  some  uncertainty  or  ambigu- 
ity, or  by  finding  less  than  the  whole  matter  put  in 
issue,  or  by  not  assessing  damages.'' 

This  rule  remained  unchanged  until  1879,  when  the 
Supreme  Court,  in  Graham  v.  State,  ex  rel.,  66  Ind. 
386,  after  having  its  attention  called  to  our  practice 
Code,  held  that  the  failure  of  the  court  to  find  upon 
all  the  issues  in  a  special  verdict  was  no  cause  for  a 
venire  de  novo,  if  such  verdict  had  substance  enough 
to  form  the  basis  of  a  judgment  for  either  party.  The 
court,  on  page  395,  said :  *  *  The  special  verdict  or  find- 
ing is  confined  to  the  facts  proved.  *  *  •j  the 
issues  concerning  which  no  facts  are  found  should  be 
regarded  as  not  proved  by  the  party  on  whom  the 
burden  of  the  issue  or  issues  lies.  *  *  *  And  if 
the  facts  proved  and  found  do  not  determine  some  of 
the  issues,  those  issues  must  be  regarded  as  not 
proved  by  the  party  having  the  burden  of  proof  rest- 
ing upon  him.'' 

In  Glantz  v.  City  of  South  Bend  (1886),  106  Ind. 
305,  6  N.  E.  632,  where  the  court  was  again  discussing 
the  effect  of  a  special  verdict  in  which  all  the  issues 
were  not  passed  upon,  the  Graham  case  was  approved, 
the  court  saying:  ** Approving  and  following,  as  we 
think  we  must,  the  more  recent  rule  of  practice  in  rela- 
tion to  special  verdicts,  we  must  hold  in  the  case  under 
consideration,  that  the  trial  court  did  not  err  in  over- 
ruling appellant's  motion  for  a  venire  de  novo. 
•  .♦  •  The  burden  was  on  her  to  establish  this  fact 
(want  of  care)  by  a  fair  preponderance  of  the  evi- 
dence, and  as  the  special  verdict  is  entirely  silent  as 
to  this  fact,  in  the  absence  of  the  evidence,  we  would 
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be  bound  to  conclude  that  she  had  failed  to  prove  such 
fact.  In  determining  whether  or  not  it  was  error  to 
overrule  the  motion  for  a  venire  de  novo,  we  cannot 
look  to  the  evidence,  where  it  is  in  the  record. ' ' 

in  Bartley  v.  Phillips  (1888),  114  Ind.  189, 16  N.  E. 
508,  where  the  facts  were  found  specially,  the  Su- 
preme Court,  in  sustaining  the  action  of  the  trial  court 
in  overruling  the  motion  for  a  venire  de  novo,  said: 
'  *  That  the  court  failed  to  find  and  state  in  its  special 
findings  any  fact  that  may  have  been  proven,  or  failed 
to  find  and  state  therein  the  force  and  effect  of  a  cer- 
tain clause  in  the  mortgage,  are  questions  not  prop- 
erly raised  by  a  motion  for  a  venire  de  novo.  If  all 
the  facts  were  not  found,  or  if  facts  are  stated  in  the 
special  findings  of  facts  which  the  proof  did  not  war- 
rant, the  remedy,  and  the  only  remedy,  was  by  a  mo- 
tion for  a  new  trial.  ^ ' 

In  Board,  etc.  v.  Pearson  (1889),  120  Ind.  426,  22 
N.  E.  134, 16  Am.  St.  325,  the  court  said:  *' There  is 
no  imperfection  in  the  verdict,  for  sufficient  facts  are 
stated  to  enable  the  court  to  pronounce  judgment, 
and,  under  the  rule  which  prevails  in  this  State,  the 
failure  to  find  upon  all  the  issues  does  not  entitle  a 
party  to  a  venire  de  novo.  Wilson  v.  Hamilton,  75 
Ind.  71 ;  Jones  v.  Baird,  76  Ind.  164 ;  Glantz  v.  City  of 
South  Bend,  106  Ind.  305 ;  1  Works  Pr.,  section  971, 
and  cases  cited,  n.  This  has  been  the  rule  since  the 
decision  in  Graham  v.  State,  ex  rel.,  66  Ind.  386, 
although  the  earlier  cases  declared  a  different  rule. 
QuUl  V.  Gallivan,  108  Ind.  235,  and  cases  cited ;  Bart- 
ley V.  Phillips,  114  Ind.  189 ;  Indiana,  etc.,  R.  W.  Co. 
V.  Finnell,  116  Ind.  414.  In  the  case  of  Glantz  v.  City 
of  South  Bend,  supra,  the  court  referred  to  Bosseker 
V.  Cramer,  18  Ind.  44,  and  some  other  cases,  and,  after 
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showing  that  the  doctrine  of  those  cases  had  been 
denied  in  Graham  v.  State,  ex  reL,  supra,  and  that  the 
later  cases  approved  the  doctrine  of  that  case,  de- 
clared in  effect  that  the  rule  as  stated  in  Graham  v. 
State,  ex  rel.,  supra,  must  be  considered  as  estab- 
lished. The  effect  of  the  decisions  has  been  to  over- 
rule ^Bosseker  v.  Cramer,  supra,  although  the  express 
statement  that  it  was  overruled  has  probably  not  been 
made.  We  feel  bound  to  adhere  to  what  has  so  long 
been  the  rule,  and  to  hold,  as  has  been  so  often  held 
in  recent  cases,  that  where  the  verdict  is  perfect  on 
its  face,  and  so  fully  finds  the  facts  as  to  enable  the 
court  to  pronounce  judgment  upon  it,  a  motion  for  a 
venire  de  novo  will  be  denied,  although  the  verdict 
may  not  find  upon  all  of  the  issues. '' 

This  statement  of  the  court  is  broad  and  sweeping 

in  its  effect,  but  we  think  it  should  be  considered  in 

the  light  of  the  record  then  under  considera- 

3.  tion.  The  opinion  in  this  case  does  not  disclose 
whether  the  verdict  was  general  or  special,  but 
on  an  examination  of  the  record  we  find  there  was  a 
special  verdict,  so  that  what  the  court  said  in  relation 
to  Bosseker  v.  Cramer,  supra,  being  overruled,  should 
be  understood  as  referring  only  to  special  verdicts. 

In  Ce7itral  Union  Tel  Co.  v.  Fehring  (1896),  146 
Ind.  189,  45  N.  E.  64,  the  appellee's  complaint  was  in 
two  paragraphs  to  recover  a  statutory  penalty  for 
failure  and  refusal  on  the  part  of  appellant  to  supply 
appellee  with  telephone  facilities  without  discrimina- 
tion or  partiality.  The  case  was  tried  by  a  jury,  which 
returned  the  following  verdict:  **  *We,  the  jury,  find 
for  the  plaintiff  and  assess  his  damages  at  $100.00.* '' 
The  statute  provided  a  penalty  of  $100  for  each  vio- 
lation.   Both  paragraphs  were  the  same,  except  the 
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offense  was  alleged  as  on  different  days.  Appellant 
contended  that,  the  jury  having  assessed  the  appel- 
lee 's  damages  at  $100,  it  was  evident  that  the  jury  had 
only  found  for  appellee  on  one  paragraph  of  com- 
plaint, and  that  the  verdict  was  defective  because  it 
did  not  cover  all  the  issues.  The  court  held  that,  if 
there  was  any  error  in  not  assessing  the  damages  at 
$200,  it  was  in  appellant's  favor,  and  that  it  was  in 
no  position  to  complain.  In  referring  to  the  motion 
for  a  venire  de  novo,  the  court,  on  page  193,  said: 
**The  rule  in  this  State  is  that  a  motion  for  venire 
de  novo  will  not  be  sustained  unless  the  verdict, 
whether  general  or  special,  is  so  defective  and  uncer- 
tain upon  its  face  that  no  judgment  can  be  rendered 
upon  it,  Bartley  v.  Phillips^  114  Ind.  189,  and  cases 
cited  on  p.  192 ;  Board,  etc.  v.  Pearson,  120  Ind.  426, 
16  Am.  St.  Rep.  325. 

*^A  verdict,  however  informal,  is  good  if  the  court 
can  understand  it.  Daniels  v.  McGinnis,  Admr.,  97 
Ind.  549.  The  verdict  in  this  case  is  not  informal  or 
defective,  even  if  appellant's  contention,  that  it  only 
finds  for  appellee  upon  one  paragraph  is  correct,  for 
the  reason  that  a  finding  in  favor  of  appellee  upon 
one  paragraph  of  his  complaint,  without  noticing  the 
other,  would  be  equivalent  to  a  finding  against  him  on 
such  other  paragraph.  Shaw  v.  Barnhart,  17  Ind. 
183. '^ 

The  Shaw  case,  however,  cannot  be  held  to  be  au- 
thority on  the  point  to  which  it  is  cited,  as  the  court 
expressly  stated  that  it  did  not  decide  the  question. 
In  Bartley  v.  Phillips,  supra,  there  was  a  special  find- 
ing of  facts,  and  in  Board,  etc.  v.  Pearson,  supra, 
there  was  a  special  verdict,  and  neither  of  them  sup- 
ports the  statement  relative  to  a  general  verdict. 
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In  Pennsylvania  Co.  v.  Reesor  (1916),  60  Ind.  App. 
636, 108  N.  E.  983,  the  cause  was  tried  on  two  para* 
graphs  of  complaint,  the  third  and  fourth,  the  third 
charging  wilful  killing,  while  the  fourth  charged  neg- 
ligence. The  jury  returned  a  general  verdict  for  ap- 
pellee on  the  fourth  paragraph  of  complaint,  and 
answered  a  number  of  interrogatories.  The  verdict 
was  silent  as  to  the  third  paragraph.  The  appellant 
filed  a  motion  for  judgment  on  the  interrogatories. 
The  jury,  in  answer  to  the  interrogatories,  found  that 
there  was  a  wilful  killing.  Appellant  insisted  that 
the  general  verdict,  being  based  on  the  fourth  para- 
graph, in  which  it  was  alleged  that  the  killing  was 
brought  about  by  negligence,  was  equivalent  to  a  find- 
ing against  appellee  on  the  third  paragraph  of  com- 
plaint, which  charged  wilfulness,  and  that  the  answers 
to  the  interrogatories  were  antagonistic  and  incapable 
of  being  reconciled  with  the  general  verdict.  The 
court,  in  passing  upon  this  question,  said:  **The 
trial  court  submitted  forms  of  verdict  to  the  jury, 
which  returned  a  general  verdict,  finding  for  appellee 
on  his  fourth  paragraph  of  complaint.  No  objection 
is  presented  as  to  the  form  of  the  verdict.  It  is  cor- 
rectly argued  by  appellant  that  this  finding  of  the 
jury  was  in  effect  a  finding  against  appellee  on  the 
third  paragraph  of  complaint.  This  is  fully  sustained 
by  the  following  authorities.  Central  Union  Tel.  Co. 
V.  Fehring  (1896),  146  Ind.  189,  193,  45  N.  E.  54; 
Union  Central  Life  Ins.  Co.  v.  Huyck  (1892),  5  Ind. 
App.  474,  32  N.  E.  580.'^ 

In  Adams  v.  Main  (1891),  3  Ind.  App.  232,  29  N.  E. 
792,  50  Am.  St.  266,  the  jury  returned  a  verdict  in 
favor  of  plaintiff,  appellee,  on  the  second  paragraph 
of  complaint,  nothing  being  said  about  the  first  para- 
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graph.  The  court,  in  discussing  the  question,  said: 
*  *  The  appellant  insists  that  his  motion  for  a  venire  de 
novo  should  have  been  sustained  because  the  jury 
found  only  upon  one  paragraph  of  the  complaint, 
ignoring  the  other.  It  was  formerly  held  that  a  fail- 
ure to  find  upon  all  the  issues  was  a  good  cause  for  a 
venire  de  novo,  but  the  later  cases  decide  that  if  the 
verdict  does  not  cover  all  the  issues  this  is  not  a  defect 
appearing  on  the  face.  Works  Pr.,  971 ;  Board,  etc. 
V.  Pearson,  120  Ind.  426;  Aleooandria,  etc.,  Co.  v. 
Painter,  1  Ind.  App.  587.  The  appellant  should  have 
moved  to  require  the  jury  to  perfect  their  verdict  if 
he  desired  the  finding  to  cover  both  paragraphs.  He 
was  not  harmed,  however,  by  the  form  of  the  verdict. 
The  finding  of  the  jury  upon  one  paragraph  of  the 
complaint,  where  there  is  evidence  tending  to  support 
both,  precluded  the  appellee  from  ever  bringing  an- 
other action  against  the  appellant  on  the  cause 
averred  in  the  paragraph  as  to' which  no  finding  was 
made.  Shaw  v.  Barnhart,  17  Ind.  183.  The  cases 
cited  by  appellant  on  this  point  proceed  upon  the 
theory  that  a  venire  de  novo  will  be  granted  where  the 
jury  fails  to  find  upon  all  the  issues,  but  this  doctrine, 
as  we  have  seen,  has  been  overturned  by  the  more 
recent  decisions.  * ' 

In  Alexandria  Mining,  etc.,  Co.  v.  Painter  (1891), 
1  Ind.  App.  587,  28  N.  E.  113,  the  jury  returned  a  gen- 
eral verdict  against  one  of  several  defendants,  no 
verdict  being  returned  as  to  the  other  defendants. 
The  court  there  said :  *  *  The  omission  to  find  in  favor 
of  or  against  the  other  defendants  is  not  a  ground 
for  a  venire  de  novo.  Such  a  motion  will  not  be  sus- 
tained simply  because  there  was  an  omission  to  find 
upon  some  of  the  issues.   Board  v.  Pearson  ( supra) .  ^  * 
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Many  other  cases  might  be  cited  wherein  the  courts 
failed  ,to  make  any  distinction  between  general  and 
special  verdicts,  incorrectly  stating  that  the  rule  in 
the  Graham  case  applied  to  general  verdicts  as  well 
as  to  special  Verdicts. 

The  Supreme  Court,  in  Maxwell  v.  Wright  (1903), 
160  Ind.  515,  67  N.  E.  267,  in  reviewing  the  cases  and 
applying  the  law  relative  to  a  venire  de  novo  to  a  gen- 
eral verdict,  said:  **The  reasons  that  called  for  a 
modification  of  the  old  rule  as  to  special  verdicts  and 
findings  do  not  apply  to  general  verdicts.  In  the  for- 
mer it  is  not  the  province  of  the  jury  to  determine 
which  party  shall  prevail  in  the  action.  That  is  left 
to  the  court ;  while  in  the  general  verdict  the  jury  is 
required,  under  the  instructions  of  the  court  as  to 
the  law  of  the  case,  to  find  generally  from  the  facts 
proved  and  unproved,  whether  the  plaintiff  or  defend- 
ant has  succeeded  on  the  issues  made  by  the  pleadings. 
Hence,  when  the  jury  fails  to  find  for  the  plaintiff  or 
defendant  on  an  issue  between  the  parties,  it  is  appar- 
ent from  the  verdict  that  the  jury  has  stopped  short 
of  a  full  determination  of  the  case,  and  the  verdict  is 
therefore  ill  and  defective,  ayid  subject  to  a  venire  de 
novo,'^  citing  with  approval  Bosseker  v.  Cramer, 
supra.    ( Our  italics. ) 

In  order  to  appreciate  the  full  force  and  effect  of 
the  Maxwell  case  it  is  necessary  to  have  the  history 
of  that  case  in  mind.  The  case  was  appealed  to  this 
court,  where  the  action  of  the  trial  court  was  affirmed, 
and,  in  the  course  of  its  opinion,  this  court  said:  '*The 
principal  contention  of  counsel  for  appellant  is  that 
the  court  erred  in  overruling  appellant  ^s  motion  for 
a  venire  de  novo  as  to  the  appellee  Henry  Wright. 
Counsel  say  in  their  brief,  *The  motion  for  a  venire 
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de  novo  was  based  upon  the  failure  of  the  jury  to  find 
on  all  the  issues  made/    In  support  of  this  the  cases 
of  Bosseker  v.  Cramer,  18  Ind.  44,  and  Whitworth  v. 
Ballard,  56  Ind.  279,  and  cases  cited,  are  relied  upon 
to  sustain  the  proposition.    The  cases  cited  and  other 
cases  following  them  sustain  the  appellant's  position, 
but  it  appears  that  the  supreme  court  in  later  cases 
overruled  the   doctrine   announced  in  Bosseker  v. 
Cramer,  supra,  by  implication,  and  in  still  later  cases 
expressly  overruled  the  last-named  case.    In  Board  v. 
Pearson,  120  Ind.  426,  22  N.  E.  134,  16  Am.  St.  Eep. 
325,  the  supreme  court,  by  Elliott,  C.  J.,  reviewed  the 
cases  in  this  state  upon  this  point,  and  expressly  over- 
ruled the  case  of  Bosseker  v.  Cramer,  supra,  and 
squarely  held  that  the  motion  for  a  venire  de  novo 
must  be  denied,  although  the  verdict  does  not  find 
upon  all  the  issues.    See,  also  Zimmerman  v.  Gaumer, 
152  Ind.  552,  53  N.  E.  829;  Exploring  Co.  v.  Painter, 
1  Ind.  App.  587,  28  N.  E.  113 ;  Adams  v.  Main,  3  Ind. 
App.  232, 29  N.  E.  792, 50  Am.  St.  Eep.  266.   We  think 
the  rule  announced  in  the  later  cases  the  better  one, 
and  it  is  certainly  the  only  rule  that  could  in  good 
reason  be  adopted  so  long  as  the  law  remains  that  a 
venire  de  novo  reaches  matter  of  form  only,  and  is 
effective  only  when  the  finding  and  verdict  are  so  de- 
fective that  no  judgment  can  be  rendered.     In  the 
case  at  bar  the  verdict  is  not  defective  in  matter  of 
form.'V  Maxivell  v.  Wright  (1902),  64  N.  E.  893. 

The  cause  was  transferred  to  the  Supreme  Court 
on  the  ground  that  the  opinion  of  the  Appellate  Court 
as  quoted  contravened  a  ruling  precedent  of  the  Su- 
preme Court,  and  the  cause  was  reversed,  the  court, 
after  quoting  1  Graham  and  "Waterman,  New  Trials 
40,  as  follows:  *'  'If  the  jury  find  only  a  part  of  the 
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issues,  judgment  cannot  be  entered  on  the  verdict.  It 
is  void  for  the  whole,  and  a  venire  de  novo  will  be 
awarded'  ''  said:  ** While  there  is  no  real  conflict 
among  our  many  cases  upon  this  subject,  there  is  ap- 
parently some  confusion,  manifestly  the  result  of  a 
careless  use  of  language  employed  in  making  general 
statements  concerning  the  office  of  a  venire  de  novo. 
In  all  the  cases  we  have  examined,  decided  since  the 
cases  of  Graham  v.  State,  ex  rel.,  66  Ind.  386,  which 
rests  upon  a  special  verdict,  or  special  finding,  this 
case  has  been  uniformly  followed  in  all  decisions  in- 
volving a  special  verdict  or  special  finding — ^and  in 
effect  holding,  that  if  the  special  verdict  or  finding 
leaves  some  issue  or  material  fact  undetermined,  such 
issue  or  fact  will  be  regarded  as  not  proved  by  the 
party  having  the  burden  of  proof — and,  if  such  ver- 
dict or  finding  contains  substance  enough  to  support 
a  judgment  one  way  or  the  other,  it  will  not  be  objec- 
tionable because  it  does  not  pass  upon  all  the  issues, 
and  the  remedy  for  mistakes  and  errors  not  appear- 
ing upon  the  face  of  the  verdict  or  finding  is  by  motion 
for  a  new  trial,  and  not  by  a  venire  de  novo.  •  •  * 
(Citing  several  cases.) 

**And  in  all  cases  since  the. Graham  case,  brought 
to  our  attention,  involving  a  general  verdict  or  finding 
which  showed  upon  its  face  that  less  than  the  whole 
issue  was  covered,  or  was  so  ambiguous  and  uncertain 
as  to  afford  no  foundation  for  a  judgment,  a  venire 
de  novo  has  been  held  to  be  the  proper '  remedy. 
•    *    *     (Citing  several  cases.) 

**So  it  must  be  held  that  the  rule  springing  from 
Graham  v.  State,  ex  reh,  supra,  which  must  now  be 
considered  as  firmly  established  in  this  State,  modi- 
fies the  common-law  rule  with  respect  to  the  writ  of 
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venire  de  novo,  only  in  its  application  to  special  ver- 
dicts and  special  findings  as  ruled  by  our  civil  code, ' ' 

Thus  it  would  appear  that,  while  Bosseher  v. 
Cramer,  supra,  has  been  overruled  in  so  far  as  spe- 
cial verdicts  are  concerned,  the  common-law 

4.  rule  with  respect  to  the  office  of  the  writ  of 
venire  de  novo  as  therein  stated  is  still  in  force 
in  this  state  in  so  far  as  general  verdicts  are  con- 
cerned. The  jury  having  failed  to  find  upon  all  the 
issues,  the  motion  for  a  venire  de  novo  should  have 
been  sustained. 

Judgment  reversed,  with  direction  for  further  pro- 
ceedings not  inconsistent  herewith. 


Maryland  Casualty  Company  v.  Knight  and 

,   JiLLsoN  Company. 

[No.  9,917.    FUed  June  25.  1919.] 

Insubancb. — Employer's  lAahility  Insurance, — Buhrogation, — Ac- 
tion,— Complaint, — Sufficiency. — ^Where  an  employer's  Uability 
company,  after  paying:  a  judgment  obtained  against  Insured  em- 
ployer by  an  employe  injured  by  the  explosion  of  an  alleged  de- 
fective boiler  tube,  and  the  company  which  sold  the  tube  to  the 
employer  on  the  theory  of  subrogation  of  the  employer's  right  of 
action  for  breach  of  implied  warranty,  the  complaint  held  insuf- 
ficient for  want  of  facts  in  that  it  failed  to  aver  that  the  explos- 
ion of  the  tube  resulted  from  its  alleged  defective  construction. 

From  Marion  Superior  Court  (93,947) ;  F.  G.  Clif- 
ford, Judge. 

Action  by  the  Maryland  Casualty  Company  against 
the  Knight  and  Jillson  Company.  From  a  judgment 
for  defendant,  the  plaintiff  appeals.    Affirmed. 

James  E.  Bocap,  for  appellant. 
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Gavin  S  Gavin,  for  appellee. 

Enloe,  J. — ^This  was  an  action  by  appellant  against 
appellee  to  recover  damages  for  breach  of  an  alleged 
implied  contract  of  warranty. 

The  complaint,  omitting  formal  parts,  was,  in  so 
far  as  is  material  to  the  decision  of  the  question  in- 
volved in  the  appeal,  as  follows :  **  Plaintiff  complains 
of  the  defendants  and  each  of  them  and  for  a  cause  of 
action  says  that  plaintiff  is  a  corporation  duly  organ- 
ized and  existing  under  and  by  virtue  of  the  laws  of 
the  State  of  Maryland,  and  as  such  corporation  is 
engaged  in  the  State  of  Indiana  in  employers  ^  liability 
insurance  and  has  been  so  engaged  for  ten  years  con- 
tinuously last  past ;  that  defendant  Knight  &  Jillson 
Company  is  a  corporation  duly  organized  and  exist- 
ing under  and  by  virtue  of  the  laws  of  the  State  oi 
Indiana,  and  was  during  the  year  of  1907  and  1908 
and  is  now  engaged  in  the  business  of  vending,  job- 
bing,  and  selling  hardware  and  boiler  tubes  and  flues ; 
that  defendant  Crane  Company  is  a  corporation  of 
the  State  of  Illinois  and  such  corporation  now  has  in 
its  possession  large  amounts  of  the  assets  of  said 
Knight  &  Jillson  Company  owned  by  the  latter  com- 
pany in  the  years  1906,  1907,  1908,  1909,  1910,  1911, 
1912  and  1913 ;  that  on  or  about  June  27th,  1905,  plain- 
tiff entered  into  a  certain  written  contract  of  employ- 
ers '  liability  insurance  with  Kingan  &  Company,  Ltd., 
a  corporation  organized  and  existing  under  and  by 
virtue  of  the  laws  of  Great  Britain  and  Ireland  which 
was  then  and  continuously  since  then  is  engaged  in 
carrying  on  a  manufacturing  business  in  Indianapo- 
lis, Marion  County,  Indiana,  by  which  contract  plain- 
tiff agreed  to  insure  the  said  Kingan  &  Company, 
Ltd.,  against  loss  from  liability  by  reason  of  injuries 
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to  employees  of  said  Kingan  &  Company  and  by  rea- 
son of  judgments  in  court  by  reason  of  such  injuries ; 
that  on  or  about  February  29,  1908,  one  William  E. 
King  who  was  then  and  there  an  employee  of  said 
Kingan  &  Company,  Ltd.,  received  personal  injuries 
by  reason  of  being  scalded  and  burned  by  the  explo- 
sion of  one  certain  boiler  tube  installed  in  the  plant  of 
said  Kingan  &  Company,  Ltd.,  as  a  part  of  the  boiler 
system  thereof  and  thereafter  the  said  King  filed  suit 
in  said  County  and  State  against  said  Kingan  &  Com- 
pany on  the  ground  that  he  received  said  injuries  by 
reason  of  the  negligence  of  the  latter  company  and 
thereafter  on  or  about  July  2nd,  1910,  the  said  court 
entered  judgment  against  said  Kingan  &  Company 
for  the  sum  of  Seventy-five  Hundred  ($7,500.00) 
dollars  and  costs  upon  the  verdict  in  the  same  cause 
of  action  in  favor  of  said  William  E.  King  against 
the  said  Kingan  &  Company,  Ltd.,  that  thereafter  the 
defendant  in  such  cause  of  action  appealed  such  cause 
to  the  Supreme  Court  of  said  State  of  Indiana  and 
on  February  20, 1913,  said  judgment  was  in  all  things 
aflGirmed  by  the  Supreme  Court  of  Indiana ;  that  there- 
after by  reason  of  said  contract  of  insurance  this 
plaintiff  paid  to  and  for  the  use  of  said  Kingan  & 
Company,  Ltd.,  the  sum  of  Five  Thousand  One  Hun- 
dred forty-nine  dollars  and  forty-five  cents  ($5,149.45) 
such  sum  being  the  total  amount  due  said  Kingan  & 
Company  under  the  provisions  of  said  policy  and  con- 
tract on  account  of  the  said  Kingan  &  Company,  Ltd., 
loss  by  reason  of  liability  on  account  of  said  personal 
injuries  to  said  William  E.  King,  and  plaintiff  alleges 
that  it  was  compelled  to  and  obligated  to  make  such 
payment  of  last-named  sum  to  said  Kingan  &  Com- 
pany, Ltd.,  under  the  provisions  of  the  said  contract. 


/ 
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And  plaintiff  alleges  that  by  reason  of  such  payment 
of  the  last-named  smn  that  it  is  subrogated  by  opera- 
tion of  law  to  all  the  rights  and  choses  in  action  of 
said  Kingan  &  Company,  Ltd.,  against  defendants 
and  each  of  them  on  account  of  said  loss  from  liability, 
to  the  extent  of  ($5,149.45)  Five  Thousand  one  hun- 
dred forty-nine  dollars  and  forty-five  cents ;  that  on 
or  about  December,  1907,  defendant  Knight  &  Jillson 
Company  sold  and  delivered  said  tube  which  exploded 
as  aforesaid  to  Kingan  &  Company,  Ltd.,  for  the  spe- 
cific purpose  of  being  used  in  the  boiler  of  the  latter 
company's  plant,  and  plaintiff  avers  that  then  and 
there  such  tube  was  defective  in  this  that  said  tube 
was  improperly  welded,  weak,  and  infirm  and  had  a 
weld  of  only  one  thirty-sixth  (l/36th)  more  or  less 
of  an  inch  of  a  weld  and  plaintiff  avers  that  the 
proper  and  safe  dimensions  of  such  weld  should  have 
been  one-fourth  (i/4)  of  an  inch  more  or  less;  that 
said  defective  condition  of  said  tube  was  concealed 
from  view  and  from  sight  by  reason  of  the  fact  that 
such  defective  condition  was  on  the  inside  of  said  tube 
and  inside  of  such  weld  and  completely  covered  and 
concealed  from  the  view  of  said  Kingan  &  Company 
and  the  latter  company  could  not  have  discovered 
such  defective  condition  without  tearing  open  such' 
tube,  breaking  and  destroying  the  same;  that  said 
Kingan  &  Company  relied  upon  defendant  Knight  & 
Jillson  Company  to  furnish  safe  and  fit  tubes  for  the 
use  of  such  boiler  and  relied  upon  the  name  and  repu- 
tation of  said  Knight  &  Jillson  Company  for  the  fur- 
nishing of  said  safe  and  fit  tubes  for  said  boiler  and 
defendant  Knight  &  Jillson  Company  was  then  and 
there  and  at  all  times  mentioned  herein  fully  aware 
of  such  reliance  and  the  said  Knight  &  Jillson  Com- 
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paiiy  at  the  time  of  the  sale  of  said  tubes  and  said 
defective  tube  impliedly  warranted  to  the  said  Kingan 
&  Company,  Ltd.,  that  said  boiler  tubes  and  said  de- 
fective tube  was  and  were  free  from  defects  and  fit 
for  the  purpose  intended  for  the  same,  namely,  to 
serve  as  a  part  of  the  boiler  system  of  said  Kingan 
&  Company,  Ltd.,  in  heating  and  furnishing  power  for 
its  said  plant ;  that  defendant  Knight  &  Jillson  Com- 
pany sold  said  defective  tube  to  said  Kingan  &  Com- 
pany and  delivered  the  same  to  the  latter  for  the 
specific  purpose  of  its  use  in  such  boiler,  and  then 
and  there  well  knew  of  such  intended  purpose  and 
use;  that  said  defective  tube  was  installed  in  said 
boiler  by  said  Kingan  &  Company  and  was  used  and' 
operated  therein  as  a  part  of  said  boiler  for  a  period 
of  time  of  one  week  more  or  less  and  at  the  end  of 
such  period  said  defective  tube  burst  and  exploded 
and  injured  the  said  William  E.  King  as  aforesaid; 
that  by  reason  of  the  sale  to  said  Kingan  &  Company, 
Ltd.,  by  said  defendant  Knight  &  Jillson  Company  of 
said  defective  tube  and  by  reason  of  its  explosion  as 
aforesaid,  plaintiff  alleges  that  defendant  Knight  & 
Jillson  Company  breached  said  implied  warranty  by 
which  plaintiff  avers  that  defendant  Knight  &  Jillson 
Company  impliedly  warranted  to  said  Kingan  &  Com- 
pany that  said  tube  which  exploded,  was  sound,  and 
fit  for  the  purpose  intended  as  hereinbefore  described 
and  by  reason  of  such  breach  plaintiff  avers  that 
said  Kingan  &  Company  was  rendered  liable  for  said 
loss  from  liability,  and  plaintiff  lost  and  was  com- 
pelled to  pay  the  said  sum  of  Five  Thousand  one 
hundred  forty-nine  dollars  and  twenty-five  cents 
($5,149.25)     *     *     *.'' 

VOL.  70—41 
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To  this  complaint  appellee  demurred  for  want  of 
facts,  with  which  demurrer  it  duly  filed  its  memoran- 
dum of  deficiencies.  The  demurrer  was  sustained, 
and,  appellant  refusing  to  further  plead,  judgment 
was  rendered  against  it,  that  it  take  nothing  by  its 
complaint,  and  that  appellee  recover  its  costs.  From 
this  judgment  this  appeal  is  prosecuted,  and  the  only 
question  involved  is  the  one  as  to  the  sufficiency  of 
the  complaint. 

It  will  be  noted  that,  while  the  complaint  in  ques- 
tion alleges  a  defect  in  construction  of  said  **tube,*' 
it  does  not  seek  to  recover  the  usual  damages  there- 
for. The  damage  sought  to  be  recovered  is  special 
damage  only. 

Conceding,  without  deciding  the  same — ^for  such 
decision  is  not  necessary  to  the  decision  in  this  case, 
and  we  therefore  do  not  decide  the  question — ^that 
upon  proper  complaint  the  present  action  wiU  lie, 
yet  it  is  so  clear  that  appellant  did  not,  and  under  the 
circumstances  alleged  it  could  not,  have  any  greater 
right  in  the  premises  than  the  purchaser  of  said 
**tube,''  Kingan  and  Company  had  as  to  need  no 
citation  of  authority.  Appellant  is  seeking  to  be  sub- 
rogated to  the  ajjeged  rights  of  Kingan  and  Company, 
and  to  recover  thereon  against  appellee.  If  Kingan 
and  Company  could  not  maintain  this  action,  appel- 
lant cannot. 

In  the  case  at  bar,  what  caused  the  explosion  f  For 
aught  that  is  alleged  in  this  complaint,  it  may  have 
been  the  negligence  of  the  engineer  in  allowing  the 
water  in  the  boiler  to  get  too  low,  excessive  steam 
pressure,  failure  of  pump  to  work,  etc. 

It  is  not  alleged  that  said  ^Hube"  exploded  as  a 
result  of  defective  construction.   The  specii^l  damages 
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claimed  grow  ont  of  the  said  alleged  explosion,  and 
the  complaint  by  its  allegations  not  connecting  said 
alleged  defect  and  said  explosion  by  proper  aver- 
ments was  not  good  as  against  the  demurrer  inter- 
posed. Other  insufficiencies  of  said  complaint  are 
urged,  but  they  need  not  be  noticed. 
The  judgment  is  affirmed. 


King  Piano  Company  v.  Brant. 

[No.  9,025.    Filed  June  26,  1919.] 

1.  Appbal. — Term-Time  Appeal, — Perfecting. — Bond, — ^A  term-time 
appeal  will  not  be  dismissed  on  appellee's  motion  on  the  ground 
tbat,  on  the  overruling  of  appellant's  motion  for  new  trial,  no 
time  was  fixed  by  the  trial  court  in  which  to  file  an  appeal  bond, 
and  no  surety  was  named  or  indicated  by  the  court  at  that  time, 
where  the  record  shows  that,  when  the  motion  for  new  trial  was 
overruled,  appellant  reserved  an  exception  and  prayed  an  appeal, 
which  was  granted,  and  that  on  a  later  day  in  the  same  term, 
the  court  approved  and  filed  an  appeal  lK)nd  tendered  by  appel- 
lant   p.  644. 

2.  Appeal. — Review, — Verdict. — Conflicting  Evidence. — Where  the 
evidence,  although  sharply  conflicting,  supports  the  jury's  verdict, 
it  will  not  be  disturbed  on  appeal,    p.  045. 

Prom  Marion  Superior  Court  (102,074) ;  W.  W. 
Thornton,  Judge. 

Action  by  the  King  Piano  Company  against  Car- 
rie Brant.  From  a  judgment  for  defendant,  the  plain- 
tiff appeals.    Affirmed. 

J.  E.  White  and  L.  D.  Claycombe,  for  appellant. 
WUson  L.  Doan  and  James  C.  Mathers,  for  appel- 
lee. 

McMahan,  J. — This  was  an  action  in  replevin 
brought  by  appellant  to  recover  the  possession  of  a 
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piano,  alleged  to  be  the  property  of  appellant  and 
unlawfully  detained  by  appellee.  There  was  an 
answer  of  general  denial,  a  trial  by  jury,  and  a  ver- 
dict for  appellee. 

Appellant  filed  a  motion  for  a  new  trial,  the  only 
specifications  not  waived  being  that  the  verdict  of  the 
jury  is  (1)  not  sustained  by  suflScient  evidence,  and 
(2)  contrary  to  law.  The  only  assignment  of  error 
presenting  any  question  for  our  consideration  is  the 
fourth,  which  is  that  the  court  erred  in  overruling 
appellant's  motion  for  a  new  trial.  This  is  a  term- 
time  appeal. 

Appellee  has  filed  a  motion  to  dismiss  the  appeal, 

and  says  that,  on  the  overruling  of  the  motion  for  a 

new  trial,  no  time  was  fixed  by  the  trial  court 

1.  in  which  to  file  an  appeal  bond,  and  that  no 
surety  was  named  or  indicated  by  the  court  at 
that  time.  The  record  shows  that,  when  the  motion 
for  a  new  trial  was  overruled,  the  appellant  reserved 
an  exception  and  prayed  an  appeal  to  this  court,  which 
was  granted,  and  that  on  a  later  day  in  the  same  term 
the  court  approved  and  filed  an  appeal  bond  tendered 
by  appellant.  The  bond,  having  been  approved  by  the 
court  and  filed  at  the  same  term  at  which  the  motion 
for  a  new  trial  was  overruled,  is  sufficient. 

It  is  claimed  by  appellee  that  the  first  three  assign- 
ments of  errors  are  not  proper  assignments  and  pre- 
sent no  question  for  our  determination,  but  the  fourth 
assignment,  that  the  court  erred  in  overruling  the 
motion  for  a  new  trial,  is  properly  assigned.  Appel- 
lee, however,  insists  that  appellant,  in  the  prepara- 
tion of  its  brief,  has  failed  to  apply  specifically  the 
points  and  propositions  of  law  to  any  of  the  alleged 
errors,  and  that  the  action  of  the  court  in  overruling 
the  motion  for  a  new  trial  is  therefore  waived.  While 
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appellant 's  brief  may  not  be  a  model  to  follow,  there 
has  been  a  good-faith  effort  made  to  comply  with  the 
rules  of  this  court,  and  to  group  the  points  and  au- 
thorities bearing  on  the  action  of  the  court  in  over- 
ruling the  motion  for  a  new  trial.  Where  this  has 
been  done,  we  will  determine  an  appeal  on  its  merits. 
The  motion  to  dismiss  is  overruled. 

The  appellant  contends  that  the  verdict  of  the  jury 
is  not  sustained  by  sufficient  evidence  and  is  contrary 
to  law,  and  that  the  court  erred  in  refusing  to  direct 
a  verdict  for  appellant. 

There  was  a  sharp  conflict  in  the  evidence.  Appel- 
lee purchased  the  piano  in  controversy  from  appellant 
on  a  contract  which  provided  that  the  title 

2.  should  remain  in  appellant  until  the  full  pur- 
chase price  was  paid.  Appellant  contended 
that  appellee  still  owed  a  considerable  part  of  the 
purchase  price,  while  appellee  contended  that  the  pur- 
chase price  had  been  paid  in  full,  and  that  nothing 
was  due  and  owing  appellant.  This  was  the  only 
question  in  dispute  between  the  parties.  The  evidence 
was  conflicting  on  this  question,  and  it  was  the  prov- 
ince of  the  jury  to  weigh  the  evidence  and  to  render 
such  a  verdict  as  in  their  judgment  was  proper  under 
the  evidence.  There  was  evidence  to  support  the  ver- 
dict of  the  jury,  and,  such  being  the  case,  we  cannot 
disturb  their  verdict.  There  is  no  ground  for  the  con- 
tention that  the  verdict  is  contrary  to  law.  The  only 
objection  which  appellant  actually  makes  is  that  the 
verdict  is  not  supported  by  the  evidence. 

There  was  no  error  in  the  action  of  the  court  in 
refusing  to  direct  a  verdict  for  appellant.  It  would 
have  been  reversible  error  for  the  court  to  have 

done  so. 
Judgment  affirmed. 
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Chalmeks  ai^d  Williams  v.  Subpbiss,  Beceiveb. 

[No.  9,820.    Filed  June  25,  1910.] 

1.  Sales. — Contract — Con9tructiim. — Lato  GoniroJUng. — Presump- 
tion,— Parol  Evidence, — Amendment  to  Pleading. — Where  a  con- 
tract for  the  sale  of  certain  machinery  by  an  Illinois  manu- 
facturer to  an  Indiana  company  f.o.b.  Chicago  provided  that 
the  contract  should  be  deemed  consummated  in  that  dty,  but  did 
not  provide  to  whom  or  to  what  destination  the  machinery  was 
to  be  shipped,  a  presumption  arose  that  the  contract  was  to  be 
governed  by  the  laws  of  Illinois,  but  such  presumption  was  re- 
buttable by  any  evidence  which  did  not  contradict  or  vary  the 
terms  of  the  contract;  hence,  where  the  seller  intervened  In  the 
buyer's  receivership  proceeding  for  the  purpose  of  recovering  the 
machinery,  and  subsequently  filed  its  motion  to  amend  its  original 
petition  so  as  to  lay  a  proper  foundation  for  the  introduction  of 
evidence  to  show  the  intention  of  the  parties  as  to  what  law 
was  to  govern  the  contract,  it  was  error  for  the  trial  court  to  deny 
the  motion,    pp.  653,  654. 

2.  Contracts. — Construction. — Law  Controlling, — Intent  of  Par- 
ties,— ^A  contract  is  governed  by  the  law  with  a  view  to  which  it 
is  made,  and  when  the  intention  pf  the  parties  in  that  regard  is 
made  to  appear  it  will  be  given  effect,  except  where  they  are 
actuated  by  fraud,    p.  654. 

3.  Sales. — Validity, — Condfltion^il  Sales, — Buyer^s  Insolvency, — 
Rights  of  General  Creditors, — Execution  Creditor, — Creditor, — 
Judgment  Creditor, — Under  the  law  of  Illinois  that  conditional 
sale  contracts  are  void  as  to  execution  creditors  of  a  vendee  in 
possession  of  a  chattel,  the  general  creditors  of  an  insolvent  corpo- 
ration are  not  execution  creditors  on  the  theory  that  the  seizure 
by  the  receiver  of  machinery  sold  to  the  corporation  under  a  con- 
ditional sale  contract  was  in  the  nature  of  an  equitable  levy 
by  the  court,  and  fixed  a  lien  thereon  in  favor  of  the  general 
creditors ;  a  creditor  being  one  who  has  a  legal  right  to  damages 
or  a  debt  capable  of  enforcement  by  Judicial  i^rocess,  a  Judg- 
ment creditor  being  one  whose  claim  has  been  merged  into  a  Judg- 
ment against  his  debtor,  and  an  execution  creditor  being  one 
who,  having  obtained  a  judgment,  has  caused  execution  to  he 
issued  thereon,    pp.  655,  656. 

4.  Appeal. — Review. — Ruling  on  Demurrer, — Law  of  Foreign  State. 
— Presumption. — Where  a  seller  intervened  in  an  in.solvent  buyer's 
receivership  proceedings  to  recover  possession  of  certain  machin- 
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ery  sold  under  a  conditional  contract  of  sale,  it  will  be  assumed, 
in  reviewing  the  overruling  of  a  demurrer  to  a  paragraph  of 
answer  to  intervener's  petition  drawn  on  the  theory  that  the  sale 
contracts  were  governed  by  the  laws  of  Illinois,  that  the  common 
law  as  interpreted  and  applied  in  Indiana,  prevails  in  that  state, 
except  as  otherwise  alleged,    p.  655. 

5.  Receivebs. — Title  of  Receiver. — Conditional  Sales. — Bona  Fide 
Purchaser. — ^Under  the  law  of  Illinois  that  a  conditional  contract 
of  sale  of  personalty  is  void  as  to  bona  fide  purchasers  and  execu- 
tion creditors  of  a  vendee  In  possession  of  a  chattel,  the  receiver 
of  insolvent  corporation  buyer,  its  stockholders,  or  the  creditors 
represented  by  the  receiver,  are  not  &ona  fide  purchasers,    p.  656. 

6.  AppBAL.-T-iS6t?{6tr. — Evidence. — Sufficiency, — ^Where  the  vendor 
intervened  in  an  insolvent  buyer's  receivership  proceedings  to  re- 
cover certain  machinery  sold  under  a  conditional  contract  sale, 
evidence  held  insufficient  to  sustain  trial  court's  finding  denying 
petitioners  right  of  possession,    p.  658. 

From  Lake  Superior  Court;  Walter  T.  Hardy, 
Judge. 

Intervening  petition  in  receivership  proceedings  by 
Chalmers  and  Williams,  a  corporation,  against 
Charies  L.  Surprise,  receiver  of  the  Midland  Recov- 
eries Company.  From  a  judgment  for  the  receiver, 
the  petitioner  appeals.    Reversed. 

Tenney,  Harding  d  Sherman  and  L.  F.  Cravens,  for 
appellant. 
Bamberger,  Peters  &  Morthland,  for  appellee. 

Batman,  C.  J. — The  record  in  this  case  discloses 
that  the  Midland  Recoveries  Company,  a  corporation, 
was  engaged  in  business  at  Hammond,  Indiana ;  that, 
having  become  insolvent,  the  appellee,  Charies  L.  Sur- 
prise,  was  appointed  a  receiver  thereof  by  the  Lake 
Superior  Court ;  that  said  receiver  duly  qualified  and 
assumed  the  duties  of  his  trust,  by  taking  into  his 
possession  the  assets  of  said  company;  that  among 
said  assets  was  certain  machinery  which  appellant 
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claimed  was  its  property,  and,  after  makiiig  demand 
therefor,  filed  its  intervening  petition,  in  which  it 
asked  the  court  to  require  said  receiver  to  deliver 
said  machinery  to  it ;  that  said  petition  alleged  in  sub- 
stance, among  other  things,  that  it  had  theretofore 
entered  into  two  separate  contracts  with  the  Midland 
Recoveries  Company  for  the  sale  of  certain  machinery 
(describing  it  and  naming  the  price  thereof) ;  that 
said  machinery  had  been  delivered  to  said  company 
in  accordance  with  the  terms  of  said  contracts;  that 
each  of  said  contracts  contained  the  following  pro- 
vision : 

^^The  title  and  right  of  possession  to  the  ma- 
chinery herein  specified  remains  in  the  company 
until  all  payments  hereunder  (including  deferred 
payments  and  any  notes  or  renewals  thereof,  if 
any),  shall  have  been  made  in  cash,  and  it  is 
agreed  that  said  machinery  shall  remain  the  per- 
sonal property  of  the  company  whatever  may 
be  the  mode  of  its  attachment  to  realty  or  other- 
wise, until  fully  paid  for  in  cash.  Upon  failure 
to  make  payments,  or  any  of  them,  as  herein 
specified,  the  company  may  retain  any  and  all 
partial  payments  which  have  been  made,  as 
liquidated  damages,  and  shall  be  entitled  to  take 
immediate  possession  of  said  property,  and  be 
free  to  enter  the  premises  where  said  machinery 
may  be  located,  and  to  remove  same  as  its  prop- 
erty without  prejudice  to  any  further  claims  on 
account  of  damage  which  the  company  may  suffer 
from  any  cause. ' ' 

Tt  is  further  alleged  that  the  title  to  said  machinery 
always  has  been  and  still  is  in  appellant.     Copies 
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of  said  contracts  were  filed  with  said  petition,  and 
made  parts  thereof  as  exhibits.  Each  of  said  con* 
tracts  is  dated  at  Chicago  Heights,  Illinois,  and  is 
addressed  to  William  Wilkie,  Jr.,  Hammond,  Indiana, 
who,  it  is  alleged,  was  the  agent  of  said  company. 
They  are  each  in  the  form  of  proposals  by  appellant, 
duly  accepted  by  said  company,  in  which  it  is  pro- 
vided that  the  former  should  furnish  the  latter  cer- 
tain machinery  therein  described,  f.  o.  b.  cars  at 
point  of  shipment,  Chicago  Heights,  Illinois.  Each 
contains  the  provision  quoted  above,  and,  in  addition 
thereto,  the  following : 

*'A11  the  terms  and  provisions  of  the  contract 
between  the  parties  hereto  are  fully  set  out  here- 
in, and  no  agent,  salesman  or  other  party  is  au- 
thorized to  bind  the  company  by  any  agreement, 
warranty,  statement,  promise  or  understanding 
not  herein  caressed,  and  no  modification  of  the 
contract  shall  be  binding  on  either  party  unless 
the  same  are  in  writing,  accepted  by  the  pur- 
chaser and  approved  in  writing  by  one  of  the  com- 
pany^s  executive  officers,  and  it  is  expressly 
agreed  and  understood  that  there  are  no  prom- 
ises, agreements,  or  understandings,  verbal  or 
otherwise,  outside  of  this  contract.  This  pro- 
posal is  made  for  immediate  acceptance  of  the 
purchaser,  and  upon  acceptance  thereof  the  con- 
tract shall  be  deemed  consummated  at  Chicago, 
Illinois,  but  only  upon  the  written  approval  of  an 
Executive  Officer  of  the  Company,  and  shall  not 
be  binding  upon  the  company  until  so  approved." 

Appellant  filed  its  motion  for  leave  to  amend  said  peti- 
tion by  inserting  the  following:   "That  after  the  exe- 
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cution  and  consummation  of  said  contract,  the-  said 
Chalmers  &  Williams  shipped  said  machinery  from 
Chicago  Heights,  Illinois,  to  Midland  Recoveries  Com- 
pany, at  Osborn  Station,  Hammond,  Indiana,  and 
said  machinery  ever  since  said  time  has  been  located 
at  the  factory  of  said  Midland  Eecoveries  Company 
at  Osborn,  Indiana. '  *  This  motion  was  overruled,  and 
appellee  filed  an  answer  to  said  petition  in  two  para- 
graphs. The  first  was  a  general  denial,  and  the  sec- 
ond alleged  in  substance,  among  other  things,  that  he 
was  duly  appointed  a  receiver  of  said  Midland  Recov- 
eries Company;  that  at  the  time  of  his  appointment 
said  company  was  insolvent,  and  that  it  was  neces- 
sary,  in  order  to  preserve  the  assets  thereof,  that  a 
receiver  be  appointed  to  take  charge  of  the  same,  and 
to  operate  its  plant ;  that  in  pursuance  of  his  appoint- 
ment, and  an  order  of  court,  he  went  into  possession 
of  the  assets  of  said  company,  took  charge  of  its  said 
plant,  and  proceeded  to  operate  the  same ;  that  among 
the  matters  and  things  turned  over  to  him  by  said 
company  was  the  machinery  described  in  appellant's 
said  petition ;  that  said  company  was  and  is  indebted 
to  various  creditors  in  a  sum  approximating  $20,000 ; 
that  he  believes  that  credit  was  advanced  by  the  vari- 
ous persons  holding  claims  against  said  company 
upon  the  faith  and  strength  that  it  owned  its  plant 
and  equipment,  of  which  the  machinery  described  in 
said  intervening  petition  formed  a  considerable  part ; 
that  none  of  said  creditors  knew,  or  had  reason  to 
believe,  that  said  company  was  not  the  owner  there- 
of ;  that  the  contracts  mentioned  in  the  petition  show 
on  their  face  that  they  were  executed  at  Chicago 
Heights,  in  the  State  of  Illinois ;  that  said  machinery 
was  delivered  to  said  company  at  that  place,  and  that 
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the  contracts  were  to  be  performed  within  the  State 
of  Illinois,  and  not  within  the  State  of  Indiana ;  that 
it  is  the  law  of  the  State  of  Illinois  that : 

**If  a  person  agrees  to  sell  to  another  a  chattel 
on  condition  that  the  price  should  be  paid  within 
a  certain  time,  retaining  title  in  himself  in  the 
meantime,  and  delivers  the  chattel  to  the  vendee, 
so  as  to  clothe  him  with  an  apparent  ownership, 
a  bona  fide  purchaser  or  execution  creditor  of  the 
latter  is  entitled  to  protection  as  against  the  claim 
of  the  original- vendor.  *  *  *  The  party  in 
possession  of  personal  property  is  presumed  to 
be  the  owner  of  it,  possession  being  one  of  the 
strongest  evidences  of  title  to  personal  property. 
*To  suffer,  without  notice  to  the  world,  the  real 
ownership  to  be  in  one  person,  and  the  ostensible 
ownership  in  another,  gives  a  false  credit  to  the 
latter,  and  in  this  way  works  an  injury  to  third 
persons.*  '* 

It  is  further  alleged  in  said  paragraph  of  answer  that 
said  law  was  in  force  in  the  State  of  Illinois  at  the 
time  of  the  execution  of  said  contracts ;  that  by  reason 
of  said  rule  of  law  the  claim  of  the  intervener  herein 
would  be  and  is  fraudulent  and  void,  as  against  the 
creditors  of  said  company.  To  this  paragraph  of 
answer  appellant  filed  a  demurrer,  which  was  over- 
ruled, and  thereupon  it  filed  a  reply  thereto  in  two 
paragraphs.  The  first  was  a  general  denial,  and  the 
second  alleged  in  substance,  among  other  things,  that 
the  contracts  in  question  were  signed  at  Chicago 
Heights  in  the  State  of  Illinois,  in  pursuance  of  invi- 
tations on  the  part  of  the  Midland  Recoveries  Com- 
pany to  appellant  to  present  to  it  proposals  for  the 


652  APPELLATE  COURT  OF  INDIANA, 

Chalmers  &  Williams  v.  Surprise,  Bee. — 70  Ind.  Atv.  640. 

installation  of  the  machinery  described  in  its  inter- 
vening petition,  which  was  to  be  constructed  for,  and 
delivered  to,  the  plant  of  said  company  in  that  part 
of  Hammond,  Indiana,  known  as  Osborn ;  that  it  was 
the  intention  of  all  the  parties  to  said  contract,  at  the 
time  of  signing  the  same,  that  said  machinery  was 
to  be  shipped  to,  and  installed  in,  the  factory  of  said 
company  at  Osborn,  Indiana ;  that  shipping  directions 
were  given  by  said  company  to  appellant  at  the  lat- 
ter's  office  at  Chicago  Heights,  Illinois;  that  said 
machinery  should  be  shipped  to  Osborn,  Indiana,  and 
should  be  placed  on  the  cars  at  said  Chicago  Heights 
by  appellant  for  that  purpose;  that  the  railroad  de- 
pot at  said  Chicago  Heights  was  to  be  the  point  from 
which  said  shipments  were  to  be  made;  that  it  was 
thoroughly  understood  and  agreed  to  between  the 
parties  at  the  time  of  entering  into  said  contracts  that 
as  soon  as  said  machinery  could  be  made  ready  for 
shipment,  it  was  to  be  shipped  out  of  the  State  of 
Illinois,  and  into  the  State  of  Indiana,  and  that  the 
contracts  themselves  were  to  be  performed  within 
the  State  of  Indiana ;  that  at  no  time  was  it  ever  con- 
templated between  the  parties  that  said  machinery 
should  remain  in  the  State  of  Illinois,  or  should  be 
governed  by  the  laws  of  said  state ;  that  at  the  time  of 
entering  into  said  contracts,  at  the  time  the  ship- 
ments were  made,  at  the  time  of  deliverying  said  ma- 
chinery at  Osborn,  Indiana,  and  at  the  time  of  its 
installation  in  the  plant  of  said  company,  the  said 
company  was  not  indebted  to  any  of  its  present  cred- 
itors; that  as  between  said  company  and  appellant 
said  contracts  were  valid,  even  under  the  laws  of  the 
State  of  Illinois ;  that  at  the  time  said  machinery  was 
taken  out  of  the  State  of  Illinois  the  title  to  the  same 
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under  said  contracts,  as  between  the  parties  thereto, 
remained  in  appellant;  that  it  was  understood  and 
agreed  between  the  parties  that  said  title  was  to  con- 
tinue and  remain  in  appellant  after  the  same  had 
been  taken  into  the  State  of  Indiana;  that  all  of  the 
rights  of  the  present  creditors  of  said  company,  which 
have  attached,  did  not  attach  until  after  the  machin- 
ery had  been  installed  in  its  plant  at  Osborn,  Indiana. 
Appellant  filed  a  demurrer  to  this  paragraph  of  reply, 
which  was  sustained.  A  trial  was  had  by  the  court, 
resulting  in  an  allowance  in  favor  of  appellant  for 
the  amount  found  due  it  on  said  contracts  as  a  gen- 
eral claim,  to  be  paid  by  the  receiver  in  the  due  course 
of  the  settlement  of  his  trust,  and  a  judgment  that 
appellant  is  not  entitled,  and  should  not  recover  from 
the  receiver,  the  property  described  in  its  intervening 
petition,  but  that  the  receiver  should  sell  the  same, 
as  the  property  of  said  company,  under  a  former 
order  of  the  court.  From  this  judgment  appellant  has 
appealed,  and  has  assigned  errors  requiring  a  consid- 
eration of  the  questions  hereinafter  determined. 

Appellant  contends  that  the  court  erred  in  overrul- 
ing its  motion  for  leave  to  amend  its  intervening  peti- 
tion.   The  evident  purpose  of  appellant  in  seek- 

1.  ing  to  make  the  proposed  amendment  was  to 
lay  a  proper  foundation  for  the  introduction 
of  evidence,  bearing  on  the  question  of  what  law  the 
parties  intended  should  govern  the  conditional  sales 
contracts.  The  motion  appears  to  be  formal  and 
timely,  but  appellee  contends  that  said  contracts  are 
unambiguous;  that  they  indicate  by  their  terms  the 
law  by  which  they  are  to  be  construed,  and  hence 
extraneous  proof  in  that  regard  was  inadmissible; 
that,  this  being  true,  it  was  not  error  to  overrule  ap- 
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pellant's  motion,  as  a  refusal  to  allow  matter  to  be 
added  to  the  petition  by  way  of  amendment,  which 
could  not  be  properly  proved,  was  not  an  abuse  Qf 
discretion.    It  may  be  stated  as  a  principle  of  uni- 
versal law  that  **in  every  forum  a  contractus 
2.     governed  by  the  law  with  a  view  to  which  it  is 
made/'    When  the  intention  of  the  parties  in 
that  regard  is  made  to  appear,  it  will  be  given 
1.     effect,  except  where  they  are  actuated  by  fraud. 
Cable  Co.  v.  McElhoe  (1915),  58  Ind.  App.  637, 
108  N.  E.  790.    It  thus  appears  that  the  intention  of 
the  parties,  as  to  what  law  should  govern  the  con- 
tracts in  question,  was  a  material  fact  for  the  court's 
determination.    It  will  be  observed  that  each  of  the 
contracts  provides  that  upon  acceptance  of  the  pro- 
posal, which  forms  a  part  thereof,  the  contract  **  shall 
be  deemed  consummated  at  Chicago,  Illinois."    In 
other  words,  the  contracts  were  to  be  deemed  exe- 
cuted at  Chicago,  Illinois.    This  fact,  when  considered 
in  connection  with  the  provision  that  the  machinery 
was  to  be  furnished  f .  o.  b.  cars  at  Chicago  Heights, 
Illinois,  may  be  said  to  give  rise  to  a  presumption 
that  each  of  said  contracts  was  to  be  governed  by  the 
laws  of  that  state.    This  presumption,  however,  may 
be  rebutted,  and  parol  evidence  is  admissible  for  that 
purpose,  where  such  evidence  does  not  contradict  or 
vary  the  terms  of  such  contract.    Cable  Co.  v.  Mc- 
Elhoe, supra.   It  will  be  observed  that  the  amendment, 
which  appellant  sought  to  make  to  its  intervening 
petition,  relates  to  the  shipment  of  the  machinery  in 
question  into  this  state,  by  appellant,  after  the  exe- 
cution of  the  contracts,  and  as  to  its  continued  location 
in  this  state,  at  the  factory  of  the  Midland  Eecov- 
eries  Company,  ever  since  said  time.    These  facts 
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were  proper  to  be  considered  as  bearing  on  the  inten- 
tion of  the  parties  with  reference  to  the  location  of  the 
machinery  while  said  contracts  of  conditional  sale 
were  in  force,  and  in  determining  what  laws  should 
govern  the  same.  It  will  be  observed  that  the  con- 
tracts in  question  do  not  provide  by  whom,  to  whom, 
or  to  what*  destination  the  machinery  was  to  be 
shipped,  after  it  was  furnished  on  the  cars  at  Chi- 
cago Heights,  Illinois,  in  conformity  with  the  con- 
tracts, or  where  it  was  to  be  located  thereafter.  There- 
fore any  extraneous  evidence  in  that  regard  would 
not  tend  to  contradict-  or  vary  the  terms  of  such  con- 
tracts, and  the  proposed  amendment  was  not  objec- 
tionable on  that  ground.  We  are  of  the  opinion  that 
the  amendment  in  question  should  have  been  allowed, 
and  that  the  court  erred  in  overruling  appellant's 
motion  for  leave  to  make  the  same. 

We  next  direct  our  attention  to  the  alleged  error 
in  overruling  the  demurrer  to  appellee 's  second  para- 
graph of  answer.    It  will  be  observed  that  said 

3.  paragraph  of  answer  proceeds  upon  the  theory 
that  appellant's  conditional  sale  contracts  are 

governed  by  the  law -of  Illinois,  and  that  under  the 
law  of  that  state  such  contracts  are  fraudulent  and 
void,  as  against  the  creditors  of  the  Midland  Recov- 
eries Company.  In  the  absence  of  any  averments  as 
to  what  the  law  of  Illinois  is,  relating  tq  such  con- 
tracts, it  would  be  presumed  that  the  common 

4.  law  in  that  regard,  as  interpreted  and  applied 
in  this  state,  prevails  there.  By  such  law  the 
sale  of  personal  property,  under  the  circum- 

3.     stances  shown,  on  condition  that  the  title  shall 

remain  in  the  seller  until  the  purchase  price 

is  paid,  is  valid,  and  the  seller  retains  ownership 
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though  he  delivers  possession  to  the  purchaser. 
Stvain  v,  SchUd  (1917),  66  Ind.  App.  156,  117  N.  E. 
933.  To  meet  this  presumption,  appellee  has  alleged 
that  it  is  the  law  of  Illinois  that  bona  fide  purchasers 
and  execution  creditors  of  a  vendee  in  possession  of  a 
chattel,  under  a  conditional  sale  contract,  are  entitled 
to  protection,  as  against  the  claim  of  the  original 
vendor.  We  may  assume  therefore  that,  except  as 
otherwise  nlleged,  the  common  law,  as  stated  above, 
governs  conditional  sale  contracts  in  the  State  of 
Illinois.  Under  these  circumstances,  we  are  required 
to  consider  only  whether  the  allegations  of  the 
paragraph  of  answer  in  question  show  that  appellee, 
or  those  he  represents,  occupies  the  relation  of  bona 
fide  purchasers  or  execution  creditors  toward  the  ma- 
chinery described  in  the  intervening  petition,  in  deter- 
mining the  sufficiency  of  the  paragraph  of  answer  in 
question.  It  is  apparent  that  neither  appellee,  as  the 
receiver  of  the  Midland  Recoveries  Company, 
5.  nor  the  stockholders  thereof,  whom  he  repre- 
sents, occupy  such  relationship,  under  the  facts 
alleged.  But  can  the  same  be  said  of  the  cred- 
3.  itors  of  said  company,  whom  the  receiver  also 
represents!  There  is  no  basis  for  a  claim  that 
they  are  bona  fide  purchasers,  and  appellee  does  not 
so  contend.  He  does  assert,  however,  that  the  seizure 
of  the  machinery  in  question  by  the  receiver  was  in 
the  nature  of  an  equitable  levy  by  the  court,  and  fixed 
thereon  a  lien  in  favor  of  the  general  creditors  of  the 
Midland  Recoveries  Company,  and  that  this  fact  en- 
titled them  to  protection  under  the  law  of  Illinois  re- 
lating to  conditional  sale  contracts,  as  execution  cred- 
itors of  said  company.  We  cannot  concur  in  this  con- 
tention.   Smith  V.  Hotel  Ritz  Co.  (1908),  74  N.  J.  Eq. 
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616,  70  Atl.  137.  It  should  be  noted  that  the  terms, 
'* creditor,*^  ** judgment  creditor,*'  and  "execution 
creditor,  *  *  each  have  their  special  meaning.  A  cred- 
itor has  been  defined  to  be  one  who  has  a  legal  right 
to  damages  or  a  debt,  capable  of  enforcement  by 
judicial  process.  Bishop  v.  Redmond  (1882),  83  Ind. 
157.  A  judgment  creditor  may  be  said  to  be  one 
whose  claim  has  been  merged  into  a  judgment  against 
his  debtor,  and  under  which,  generally,  execution  may 
be  had.  Anderson,  Law  Dictionary  292.  An  execu- 
tion creditor  is  one  who,  having  recovered  a  judgment 
against  the  debtor  for  his  debt,  has  also  caused  an 
execution  to  be  issued  thereon.  Black,  Law  Diction- 
ary (2d  ed.)  297,  298.  Thus  it  will  be  seen  that  the 
kind  of  creditor  to  whom  the  law  of  Illinois  affords 
protection,'  as  disclosed  by  the  paragraph  of  answer 
under  consideration,  is  not  merely  a  general  creditor, 
nor  one  who  has  reduced  his  claim  to  judgment  and 
rested  there,  but  one  who  has  gone  farther,  and,  after 
obtaining  a  judgment,  has  armed  himself  with  that 
process  of  the  law  known  as  an  execution.  The  para- 
graph of  answer  under  consideration  not  only  fails  to 
show  that  there  was  any  creditor  of  the  Midland  Be- 
coveries  Company  wfig  had  an  execution  against  it, 
but  also  fails  to  show  that  any  of  its  creditors  had  ob- 
tained a  judgment  on  their  claims,  which  is  a  condi- 
tion precedent  to  the  issuance  of  an  execution.  We 
therefore  conclude  that  said  paragraph  of  answer 
fails  to  show  that  any  creditor  of  said  company 
belongs  to  that  class  which  the  law  of  Illinois  desig- 
nates as  entitled  to  protection  against  the  vendor  in 
a  conditional  sale  contract.  It  follows  that  the  court 
erred  in  overruling  appellant's  demurrer  thereto, 
oven  if  it  could  be  said  that  the  conditional  sale  con- 
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tracts  are  governed  by  the  law  of  Illinois  under  the 
facts  alleged.  Having  reached  the  conclusion  an- 
nounced  with  reference  to  appellee's  second  para- 
graph of  answer,  we  deem  it  unnecessary  to  consider 
the  alleged  error  of  the  court  in  sustaining  the  de- 
murrer to  the  second  paragraph  of  appellant's  reply 
addressed  thereto,  and  especially  in  view  of  what  we 
have  said  heretofore  in  considering  the  action  of  the 
court  in  overruling  appellant's  motion  for  leave  to 
amend  its  intervening  petition. 

Appellant  contends  that  the  court  erred  in  over- 
ruling its  motion  for  a  new  trial.  An  examination  of 
the  record  discloses  that  this  contention  is  well 

6.  taken,  on  the  ground  that  the  decision  of  tjie 
court  is  not  sustained  by  sufficient  evidence. 
The  contracts,  made  a  part  of  appellant 's  intervening 
petition,  were  introduced  in  evidence,  and  they  show 
that  appellant,  as  vendor  of  the  machinery  in  ques- 
tion, reserved  title  thereto  until  the  purchase  price 
thereof  was  paid.  Other  evidence  introduced,  and 
admissions  made,  tend  to  show  that  the  purchase  price 
of  said  machinery  had  not  been  fully  paid,  and  that 
appellee  held  possession  of  the  same  solely  by  virtue 
of  his  appointment  as  receiver  *of  the  vendee  named 
in  said  conditional  sale  contracts.  Under  these  facts, 
the  law  of  this  state  would  protect  appellant's  title, 
as  such  vendor,  as  against  any  claim  of  the  receiver 
of  the  Midland  Eecoveries  Company,  or  any  one 
whom  he  represents.  Its  title  would  likewise  be  pro- 
tected under  the  law  of  Illinois  as  pleaded^  since  the 
evidence  fails  to  disclose  that  the  right  of  any  bona 
fide  purchaser,  or  execution  creditor,  had  intervened. 
The  evidence,  therefore,  is  insufficient  to  sustain  the 
decision  of  the  court,  whether  the  law  of  this  state  or 


MAY  TERM,  1919.  659 


Rogers  v,  Rogers — 70  Ind.  App.  669. 


the  law  of  Illinois  governs  the  conditional  sale  con- 
tracts in  question. 

Appellant  also  predicates  error  on  the  action  of  the 
court  in  refusing  to  admit  certain  evidence  offered 
by  it  with  reference  to  the  shipment  of  the  machinery 
covered  by  said  contracts,  after  it  was  delivered  on 
the  cars  at  Chicago  Heights,  Illinois,  in  conformity 
therewith.  In  view  of  what  we  have  said  relating  to 
the  action  of  the  court  in  refusing  to  permit  appellant 
to  amend  its  intervening  petition,  these  or  like  ques- 
tions will  probably  not  arise  on  another  trial,  and  we 
therefore  deem  it  unnecessary  to  prolong  this  opin- 
ion by  a  discussion  of  the  questions  thus  presented. 

The  judgment  is  reversed,  with  instructions  to  sus- 
tain appellant's  motion  for  a  new  trial,  to  sustain  its 
motion  for  leave  to  amend  its  intervening  petition, 
and  to  sustain  its  demurrer  to  agpellee  's  second  para- 
graph of  answer  thereto,  and  for  further  proceedings 
consistent  with  this  opinion. 


BOGEBS  ET  AL.  V.  BoOEBS  £T  AL. 
[No.  10,470.    Filed  AprU  18, 1919.  Rehearing  denied  June  25,  1919.] 

1.  Masteb  and  Servant. — Workmen's  Compensation  Act. — Death 
Arising  Out  of  Employment. — ^Where  a  servant  was  killed  by  the 
accidental  overturning  of  an  automobile  whUe  conveying  work- 
men from  one  camp  to  another  at  the  direction  of  a  member  of 
the  firm  employing  him,  a  duty  which  was  frequently  performed 
by  him,  the  death  arose  out  of  the  employment,    p.  665. 

2.  Master  and  Sqkvant. — Rights  of  Master, — Duties  of  Servant. — 
It  is  the  exclusive  province  .of  the  master  to  determine  the  advis- 
ability of  directing  an  employe  to  perform  a  certain  duty  and 
whether  the  performance  of  that  duty  would  inure  to  the  benefit 
of  the  business,    p.  667. 
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:t.  Master  and  Bebvant. — Duty  of  Employe. — Obedience  to  Ordert, 
— It  is  the  duty  of  an  employe  to  obey  all  reasonable  orders  and 
instructions  of  his  employer,    p.  668. 

4.  Masteb  and  Servant. — Dismissal  of  Employe. — Disobedience. — 
Generally,  an  employe's  disobedience  to  the  master's  orders  Justi- 
fies a  rescission  of  the  contract  of  service  and  a  peremptory  dis- 
missal,   p.  668. 

6.  Master  and  Servant. — Workmen* s  Compensation  Act. — Per- 
formance of  Duty  at  Master^s  Order. — Estoppel. — ^Where  an  em- 
ploye of  a  firm  of  contractors  was  killed  by  the  overturning  of  an 
automobile  while  conveying  a  workman  to  a  certain  camp,  at 
the  direction  of  a  member  of  the  firm,  such  service  being  of  the 
kind  deceased  was  accustomed  to  perform,  the  employer  will  be 
estopped  from  claiming  that  the  .employe  was  acting  for  the 
private  l)enefit  of  an  individual  member  of  the  firm.    p.  668. 

6.  Master  and  Servant. — Creation  of  Relationship. — Contract. — 
Conduct. — The  relation  of  employer  and  employe  Is  contractual 
and  is  a  product  of  the  meeting  of  the  minds,  and  to  create  such 
relation  there  must  be  an  express  contract  or  such  acts  as  will 
unequivocally  show  that  the  parties  recognize  one  another  as 
master  and  servant    p.  668. 

tf  Master  and  Servant. — Contract  of  Employment. — Requisites. — 
Deflniteness  as  to  Parties. — It  is  essential  that  a  contract  of  em- 
ployment be  definite  and  certain  as  to  parties,    p.  669. 

8.  Master  and  Servant. — Workmen's  Compensation  Act. — Con- 
tract of  Employment. — Comp€}hsation. — In  view  of  |4  of  the  Work- 
men's Ck)mpensation  Act  (Acts  1915  p.  392,  {80201  et  seq.  Bums* 
Supp.  1918),  the  obligation  of  the  employer  to  pay,  and  the  right 
of  the  employe  to  receive,  compensation  in  accordance  with  the 
provisions  of  such  act,  becomes  a  part  of  every  contract  of  service 
between  every  employer  and  employe  covered  by  the  act    p.  669. 

9.  Master  and  Servant. — Workmen's  Compensation  Act. — Appeal. 
^Review. — Evidence. — In  a  proceeding  for  compensation  for  the 
death  of  a  workman  killed  by  the  overturning  of  an  automobile 
which  he  was  driving  at  the  direction  of  a  member  of  a  firm  which 
employed  him,  wherein  It  was  contended  that  at  the  time  of  his 
death  decedent  was  i)erformlng  a  service  for  such  firm  member 
and  not  for  the  firm,  evidence  held  to  show  that  deceased  was  In 
his  regular  and  usual  employment  for  the  firm  at  the  time  of  the 
accident,    p.  670. 

10.  Master  and  Servant. — Workmen's  Compensation  Act, — Em- 
ployment  of  Son  by  Father. — Proceedings  for  Compensation. — Pre- 
sumption.— ^The  fact  that  deceased  was  an  adult  son  of  a  member 
of  the  employing  firm  creates  no  presumption  affecting  proceed- 


MAY  TERM,  1919.  661 


Rogers  v.  Rogera-— 70  Ind.  App.  659. 

iiigs  against  the  firm  for  compeusation  under  the  Workmen's  Com- 
pensation Act  (Acts  1915  p.  392,  {80201  et  seq.  Burns'  Supp.  1918), 
for  the  son's  death,    p.  670. 

From  the  Industrial  Board  of  Indiana. 

Proceedings  for  compensation  under  the  Work- 
men's Compensation  Act  by  Edna  Eogers  and  others 
against  John  S.  Eogers  and  another.  From  a  denial 
of  an  award,  the  applicants  appeal.    Reversed. 

Rufus  W.  East  arid  Lee  &  Lee,  for  appellants. 
Miller  <&  Blair,  Fesler,  Elam,  Young  S  Carter  a"nd 
L.  S.  Babcock,  for  appellees. 

Dausman,  C.  J. — ^On  June  5,  1917,  one  Horace  M. 
Eogers  was  driving  an  automobile  on  a  public  high- 
way. The  automobile  was  accidentally  overturned, 
the  machine  and  driver  both  falling  into  a  ditch. 
While  held  down  by  the  automobile  he  died  by  suffo- 
cation or  drowning.  The  appellants,  his  widow  and 
five  children,  applied  to  the  Industrial  Board  for  an 
award  of  compensation  on  the  ground  that  his  death 
arose  out  of  his  employment  with  the  firm  of  Eogers 
and  Brown.  A  hearing  before  one  member  of  the 
board  resulted  in  an  award  at  the  rate  of  $10.45  per 
week.  The  appellees  procured  a  review  by  the  full 
board.  On  June  22, 1918,  the  full  board  reviewed  the 
evidence  and  heard  the  argument  of  counsel,  and 
thereupon  took  the  matter  under  advisement. 

On  July  15,  1918,  the  board  made  the  following 
entry  of  record :  *  *  That  it  is  unable  to  determine  with 
certainty  whether  Horace  Eogers,  at  the  time  he  re- 
ceived the  injuries  resulting  in  his  death,  was  work- 
ing for  John  S.  Eogers  and  Luther  Brown  as  a  part- 
nership, or  was  working  for  John  S.  Eogers  indi- 
vidually.   To  the  end  that  this  point  may  be  made 


662  APPELLATE  COURT  OF  INDIANA, 

Rogers  t?.  Rogers — 70  Ind.  App.  659. 

definite  and  certain  by  evidence,  said  cause  is  con- 
tinued for  further  hearing  upon  review  and  the  par- 
ties are  hereby  given  permission  to  introduce  addi- 
tional evidence/' 

On  September  16,  1918,  additional  evidence  wad 
introduced,  and  the  matter  was  again  taken  under 
advisement. 

On  November  1,  1918,  the  Industrial  Board,  by  a 
majority  of  its  members,  denied  an  award  and  or- 
dered that  the  appellants  take  nothing  by  their  com- 
plaint, and  that  they  pay  the  costs  of  the  proceeding. 
The  minority  member  of  the  board  was  of  the  opinion 
that  on  the  facts  the  appellants  are  entitled  to  an 
award. 

There  is  no  controversy  whatsoever  concerning  the 
following  evidential  facts:  "John  S.  Rogers  and 
Luther  Brown  were  partners,  engaged  in  the  busi- 
ness of  constructing  and  repairing  highways  In  the 
firm  name  of  Bogers  &  Brown.  The  firm  had  con- 
tracts for  the  construction  of  at  least  two  roads  in 
Monroe  county.  One  of  these  roads  is  known  as  the 
Dolan  road,  and  the  other  is  known  as  the  Harrods- 
burg  road.  As  a  matter  of  convenience  and  expedi- 
ency, the  members  of  the  firm  divided  their  work. 
Rogers  had  charge  of  the  work  on  the  Dolan  road,  and 
Brown  had  charge  of  the  work  on  the  Harrodsburg 
road.  Each  member  of  the  firm  owned,  as  his  indi- 
vidual property,  a  Ford  roadster.  The  firm  owned, 
as  firm  property,  a  motor  truck  and  some  teams. 
Each  member  of  the  firm  also  awned  some  teams  in- 
dividually. Three  teams  were  in  us6  on  the  Dolan 
road.  Brown  had  about  twenty  men  working  under 
him  on  the  Harrodsburg  road.  Whenever  on  ac- 
count of  rain  it  became  too  wet  to  work  down  at  the 
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Harrodsburg  job,  Brown  and  his  entire  crew  would 
come  up  to  the  Dolan  road  where  they  would  work 
until  conditions  would  permit  them  to  resume  at  the 

■  

former  place.  Sometimes  John  S.  Rogers  and  the 
men  under  him  would  go  down  to  the  Harrodsburg 
road  and  work  there. 

^'Horace  Rogers  was  a  son  of  John  S.  Rogers,  and 
was  about  29  years  of  age.  He  had  a  wife  and  five 
children  with  whom  he  lived  as  head  of  the  family. 
He  had  been  employed  by  Rogers  &  Brown  ever  since 
the  firm  was  organized  in  1915.  He  acted  as  a  sort 
of  general  helper.  He  would  run  the  drill,  boss  the 
quarry,  direct  the  workmen,  and  do  whatever  the 
firm  had  for  him  to  do.  He  had  no  regular  hours  for 
beginning  or  quitting  work.  Sometimes  he  would  get 
up  at  three  o  ^clock  in  the  morning  and  load  the  holes 
and  shoot  them.  He  sometimes  hauled  coal  on  the 
truck.  Sometimes  he  would  start  at  nine  o'clock  or 
later  in  the  evening  to  take  supplies  on  the  motor 
truck  from  Bloomington  to  the  camps.  The  Dolan 
camp  was  about  six  miles  north,  and  the  Harrods- 
burg camp  was  about  fifteen  miles  south,  from  Bloom- 
ington. He  would  use  either  automobile,  or  the  truck, 
as  convenience  required,  in  the  business  of  the  firm. 
He  would  convey  men  and  supplies  back  and  forth 
between  town  and  camps;  and  that  was  part  of  his 
work.  During  the  progress  of  the  work  on  the  Har- 
rodsburg road  he  spent  practically  all  of  his  time 
there  with  Mr.  Brown.  He  had  more  experience  in 
road  building  than  Mr.  Brown,  and  the  latter  relied 
on  him  for  advice.  The  firm  paid  him  $15.00  per  week 
and  board  at  the  camp.  The  board  was  worth  $4.00 
per  week.  His  wages  had  been  paid  him  uniformly 
bv  the  firm  of  Rogers  &  Brown. 
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^  *  On  the  night  of  April  4,  1918,  it  rained  so  that  it 
became  too  wet  to  work.  The  next  morning  Horace 
went  to  Bloomington  to  register  for  military  service, 
and  Mr.  Brown  went  with  him.  They  arrived  at 
Bloomington  about  eleven  o^clock  a.  hl  At  noon 
Horace  went  to  his  own  home  for  dinner.  After  he 
had  registered,  he  and  Brown  bid  on  a  road  contract 
which  the  county  commissioners  were  letting  on  that 
day.  The  bids  were  opened  at  2  p.  m.  and  their  bid 
was  rejected.  About  4  p.  m.  he  showed  Brown  his 
registration  c^rd  and  said  jokingly  that  he  would  not 
need  that  road  contract,  for  he  would  have  to  go  to 
war.  Then  Brown  and  Horace  went  to  a  garage.  At 
the  garage  Horace  said  to  Brown :  *I  will  go  and  take 
the  men  out  there.  How  long  will  you  be  gone?' 
Brown  answered:  *  Not  very  Ibng.'  Horace  replied: 
*Well,  if  I  am  not  back  when  you  get  back,  you  wait 
here  and  I  will  meet  you  and  we  will  go  back  to  the 
work  at  Harrodsburg. '  Then  Horace  took  his  father 's 
car  and  started  to  the  camp  at  Dolan,  to  take  the  men 
out  there.  Brown  waited  for  him  until  supper  time. 
Then,  supposing  that  Horace  had  gone  to  his  own 
home  to  get  supper,  as  he  sometimes  did.  Brown 
stepped  into  a  picture  show.  Soon  after  entering  the 
picture  shown,  Brown  was  informed  of  the  accident. 

*'Two  other  workmen  went  from  the  Dolan  camp 
to  Bloomington  that  morning  to  register  for  military 
service.  One  of  them,  Andy  Walke,  worked  on  the 
Dolan  job  part  of  the  time,  and  part  of  the  time  on 
the  Harrodsburg  job.  At  this  particular  time  he  was 
up  north  of  town  on  the  Dolan  job.  In  addition  to  his 
work  on  the  road  he  was  also  stable  boss  at  the  Dolan 
camp.  It  was  his  duty  to  see  that  all  the  horses  there 
had  proper  care.    John  S.  Rogers  was  in  Blooming- 
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ton  that  mornings  but  left  at  10 :10  a.  m.  for  Osgood. 
Before  departing  he  left  instructions  for  his  son 
Horace  to  take  his  Ford  roadster  and  convey  the  two 
workmen  from  Bloomington  to  the  Dolan  camp.  He 
was  anxious  about  the  matter  and  wanted  to  be  sure 
that  Walke  would  be  at  the  camp  that  evening  to  care 
for  the  horses.  In  obedience  to  this  order,  Horace 
took  the  two  men  to  the  Dolan  camp,  intending  to 
return  to  Bloomington  and  from  there  to  go  to  the 
Harrodsburg  camp.  On  his  way  back,  the  road  being 
wet  and  slippery,  the  machine  skidded  and  turned 
over,  resulting  in  his  death.  The  firm  of  Rogers  & 
Brown  carried  insurance  for  the  benefit  of  their  em- 
ployes in  accordance  with  the  Workmen  *s  Compensa- 
tion Act/' 

From  the  facts  as  above  stated  there  is  but  one 

legitimate  conclusion  to  be  drawn,  viz.,  that  the  death 

of  Horace  Rogers  arose  out  of  his  emplo3rment 

1.  with  the  firm  of  Rogers  and  Brown:  It  will  be 
observed  that  for  a  considerable  time  he  had 
been  employed  by  the  firm  of  Rogers  and  Brown,  and 
that  his  wages  had  been  paid  uniformly  by  the  firm 
of  Rogers  and  Brown.  When  the  nature  of  the  work 
which  he  had  been  doing  from  day  to  day  for  that  firm 
is  taken  into  consideration,  the  presumption  naturally 
arises  that,  while  conveying  the  workmen  to  the  camp 
and  returning  therefrom,  in  obedience  to  the  order 
given  by  a  member  of  that  firm,  he  was  performing 
a  service  which  pertained  to  the  firm's  business.  Each 
member  of  the  firm  stated  repeatedly  in  his  testimony 
that  Horace  Rogers  was  in  the  employment  of  the 
firm  at  the  time  of  his  death.  As  between  the  firm 
and  the  dependents  of  the  deceased  we  perceive  no 
reason  why  an  agreement  for  compensation  should 
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not  have  been  made  in  accordance  with  ^57  of  the 
Workmen's  Compensation  Act.  Acts  1915  p.  392, 
^8020o2  Burns'  Supp.  1918. 

But  Horace  Rogers  was  a  son  of  John  S.  Sogers, 
and  a  strong  friendship  existed  between  Horace  pnd 
Luther  Brown.  Apparently  these  circumstances  gen- 
erated a  suspicion  of  collusion  as  against  the  insur- 
ance carrier.  The  insurance  carrier  was  made  a  de- 
fendant in  the  proceeding  before  the  Industrial 
Board,  and  is  named  as  an  appellee  in  this  court. 
From  all  the  circumstances  of  the  case,  we  must  as- 
sume that  the  attorneys  appearing  of  record  for  the 
appellees  really  represent  only  the  insurance  carrier. 
Accordingly  the  hearing  was  devoted  to  the  single 
purpose  of  testing  the  truthfulness  of  the  admissions 
made  by  the  members  of  the  firm.  The  hearing  was 
continued  for  the  express  purpose  of  procuring  evi- 
dence  which  would  definitely  settle  the  question 
whether  the  deceased  was  an  employe  of  the  firm  or  an 
employe  of  John  S.  Rogers  at  the  time  the  fatal  acci- 
dent occurred.  After  two  months  the  hearing  was 
resumed,  but  the  evidence  then  presented  was  not  of 
a  character  to  furnish  much  additional  light  on  that 
question. 

In  addition  to  the  facts  above  stated,  the  evidence 
discloses  without  conflict  that  John  S.  Rogers  had 
an  arrangement  with  his  partner  whereby  he  received 
pay  for  the  use  of  the  teams  owned  by  him  when  used 
in  the  partnership  business.  His  compensation  for 
his  teams  was  computed  by  the  hour  for  the  time  they 
actually  worked  for  the  firm.  He  paid  from  his  indi- 
vidual funds  for  the  feed  consumed  by  all  the  hordes 
at  the  Dolan  camp,  and  also  paid  from  his  individual 
funds  various  other  items  of  expenses  occasioned  by 
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the  work  there.  Brown  managed  the  business  at  the 
Harrodsbnrg  camp  on  the  same  plan.  From  time  to 
time  the  two  partners  would  **get  together'^  and 
adjust  their  accounts.  By  these  periodical  adjust- 
ments each  partner  would  **get  back*'  his  individual 
money  so  expended. 

The  evidence  is  confusing  and  uncertain  as  to  how 
Mr.  Walke  was  paid  in  the  'first  instance.  John  S. 
Eogers  paid  him,  but  whether  he  paid  him  from  his 
individual  funds  or  by  the  firm's  checks  is  not  clear. 
The  evidence  as  to  the  ownership  of  the  teams  at  the 
Dolan  camp  is  also  conflicting;  and  whether  all  of 
them  belonged  to  Eogers,  or  part  of  them  to  Rogers 
and  part  to  the  firm,  is  not  clear. 

The  method  of  conducting  the  firm's  business 
evoked  a  series  of  questions.  In  whose  employment 
was  Mr.  Walke?  If  John  S.  Rogers  paid  Mr.  Walke 
from  his  individual  fund,  would  not  that  fact  make 
Mr.  Walke  the  employe  of  John  S.  Rogers  as  an  indi- 
vidual! If  Mr.  Walke  was  the  employe  of  John  S. 
Rogers  as  an  individual,  does  it  not  follow  logically 
that  Horace  Rogers  was  in  the  employment  of  John 
S.  Rogers  when  taking  an  employe  of  John  S.  Rogers 
to  the  partnership  camp  on  the  Dolan  road  and  while 
returning  therefrom! 

It  is  unnecessary  to  determine  whether  Mr.  Walke 

was  an  employe  of  the  firm  or  an  employe  of  John  S. 

Rogers.    If  Mr.  Walke  were  asking  compensa- 

2.  tion  for  an  alleged  injury  arising  out  of  his 
employment  with  the  firm  of  Rogers  and 
Brown,  and  if  his  right  to  compensation  was  being 
contested  on  the  ground  that  he  was  not  an  employe 
of  the  firm,  then  his  status  as  an  employe  necessarily 
would  have  to  be  determined ;  but  in  the  case  at  bar, 
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it  is  wholly  irrelevant.  When  a  member  of  the  firm 
directed  Horace  Rogers  to  take  Mr.  Walke  to  the 
Dolan  camp,  it  was  his  duty  to  obey.  There  was  no 
obligation  resting  on  him  to  inquire  whether  the  per- 
formance of  that  duty  would  inure  to  the  benefit  of 
the  firm.  That  question  was  no  concern  of  his.  It 
would  be  an  unjust  and  unreasonable  rule  that  would 
have  required  him  to  decide  that  question  at  his  peril. 
The  presumption  is  that  the  master  knows  his  own 
business ;  and  it  is  the  exclusive  province  of  the  mas- 
ter to  determine  questions  of  that  character  for  him- 
self. 

It  is  the  duty  of  an  employe  to  yield  obedience  to 
all  reasonable  orders  and  instructions  of  his  em- 
ployer. This  rule  is  fundamental.  Disobedi- 
3-5.  encCy  as  a  general  rule,  justifies  a  rescission 
of  the  contract  of  service  and  the  peremptory 
dismissal  of  the  employe.  18  E.  C.  L.  520.  As  be- 
tween Horace  Rogers  and  the  firm,  it  is  immaterial 
whether  Mr.  Walke  was  an  employe  of  Rogers  and 
Brown,  or  of  John  S.  Rogers,  or  whether  he  was  any- 
body's employe.  The  direction  given  to  Horace  to 
convey  the  workman  to  the  Dolan  camp  was  reason- 
able ;  it  called  for  a  service  .of  the  kind  he  was  accus« 
tomed  to  render  for  the  firm ;  and  it  was  his  plain  duty 
to  perform  it.  As  between  him  and  the  firm,  the  latter 
cannot  be  heard  to  say  that  the  performance  of  that 
duty  was  for  the  private  benefit  of  an  individual  mem- 
ber thereof. 

The   relation  of  employer  and  employe  is  con- 
tractual.   Like  every  other  contractual  relation,  it  is 
the  product  of  a  meeting  of  the  minds.    West- 
6.     em  Union  Tel.  Co.  v.  Northcutt  (1909) ,  158  Ala. 
539,  48  South.  553, 135  Am,  St.  38;  18  R.  C.  L. 
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490.    To  create  the  relation  of  employer  and 

7.  employe  there  must  be  an  express  contract,  or 
such  acts  as  will  show  unequivocally  that  the 
parties  recognize  one  another  as  master  and 

8.  servant.  18  B.  C.  L.  493.  It  is  essential  to  the 
existence  of  every  contract  of  employment  that 

•it  be  definite  and  certain  as  to  parties.  Parsons  v. 
Trask  (1856),  7  Gray  (Mass.)  473,  66  Am.  Dec.  502. 
By  virtue  of  §4  of  the  Workmen's  Compensation  Act, 
supra,  the  obligation  of  the  employer  to  pay,  and  the 
right  of  the  employe  to  receive,  compensation  in  ac- 
cordance mth  the  provisions  of  said  act  becomes  a 
part  of  every  contract  of  service  between  every  em- 
ployer and  employe  covered  by  said  act,  supra.  Carl 
Hagenbeck,  etc.,  Shows  Co.  v.  Leppert  (1917),  66  Ind. 
App.  261,  117  N.  E.  531.  To  the  employe  this  right 
to  compensation  is  a  precious  element  of  the  contract. 
One  of  the  considerations,  and  an  important  one, 
which  he  gives  for  that  right,  is  the  relinquishment 
by  himself  and  his  dependents  of  all  other  rights  and 
remedies  at  common  law  or  otherwise  for  his  injury 
or  death  arising  out  of  the  employment.  §6  W.  C.  A., 
supra.  A  contract  of  this  character  will  not  be  lightly 
overturned. 

The  relation  of  employer  and  employe,  having  been 
created  by  the  voluntary  act  of  the  parties,  usually 
must  be  terminated  by  the  parties.  It  may  be  termi- 
nated, of  course,  by  the  death,  illness,  or  insanity  of 
either  party,  by  the  expiration  of  the  term  fixed  in 
the  contract,  or  by  mutual  consent.  The  employer 
may  dismiss  his  employe  at  any  time  for  cause,  or 
arbitrarily  and  without  cause.  The  employe  may  quit 
the  service  of  his  employer  at  any  time  for  cause,  or 
arbitrarily  and  without  cause.    Of  course,  in  some 
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instances  there  may  be  liability  for  damages  result- 
ing from  breach  of  contract ;  but  that  feature  is  not 
here  involved. 

In  the  case  at  bar  there  is  nothing  in  the  evidence 

tending  to  indicate  an  intention  on  the  part  of  any 

person  concerned  to  terminate  the  relation  of 

9.  employer  and  employe  which  had  long  existed 
between  Horace  Rogers  and  the  firm  of  Rogers 

and  Brown,  or  to  indicate  a  mutual  understanding 
that  the  particular  service  rendered  by  him  should  be 
regarded  as  outside  the  regular  employment.  There- 
fore, we  must  and  do  hold  that  from  the  time  he 
started  the  automobile  on  the  trip  to  the  Dolan  camp 
to  the  time  of  his  death  he  was  in  the  regular  and 
usual  employment  of  the  firm  of  Rogers  and  Brown. 

Horace  Rogers  was  not  a  member  of  his  father's 

family.   He  had  been  long  emancipated  and  was  living 

with  his  wife  and  children.    No  presumption 

10.  arises  out  of  the  mere  relation  of  father  and 
son  which  can  have  any  influence  on  the  case 

at  bar.  There  is  no  evidence  to  show  that  the  rela- 
tion of  father  and  son  has  any  bearing  whatever  on 
the  controversy. 

The  action  of  the  Industrial  Board  is  reversed,  and 
said  board  is  directed  to  make  an  award  of  compen- 
sation. 

Batman,  P.  J.,  did  not  participate. 


MAY  TERM,  1919.  671 


Price  V.  Mitchell—TO  Ind.  App.  671. 


Price  v.  Mitchell. 

[No.  0,926.    FUed  June  25,  1919.] 

1.  Appeal. — Record. — Admissions  of  Counsel. — ^Admissions  or  state- 
'  inents  of  counsel  as  to  matters  which  do  not  otherwise  appear  in 

the  record  will  not  be  considered  by  the  court  on  appeal,    p.  672. 

2.  Evidence. — Documents. — Denial  of  Execution. — Statute. — In  an 
action  for  possession  of  real  est^ite  and  to  recover  damages  for  its 
detention,  where  defendant  relied  upon  a  written  instrument  pur- 
porting to  give  him  the  right  of  occupancy  free  of  rent,  but  no 
pleading  was  founded  on  such  instrument,  |370  Bums  1914,  (364 
R.  S.  1881,  providing  that  when  a  pleading  is  founded  on  a  written 
instrument,  such  instrument  may  be  read  in  evidence  without 
proving  its  execution,  does  not  apply,    p.  673. 

From  Hamilton  Circuit  Court;  Ernest  E.  Cloe, 
Judge. 

Action  by  Mary  B.  Mitchell  against  Albert  W. 
Price.  From  a  judgment  for  plaintiff,  the  defendant 
appeals.    Affirmed. 

William  P.  Henderson  and  William  E.  Henderson, 
for  appellant. 
Denny  S  Miller  and  Shirts  S  Fertig,  for  appellee. 

Nichols,  P.  J. — ^This  was  an  action  commenced  in 
the  Marion  Superior  Court,  and  on  change  of  venue 
tried  in  the  Hamilton  Circuit  Court,  for  the  posses- 
sion of,  and  damages  for  the  detention  of,  certain 
real  estate  described  in  the  complaint,  and  located  in 
Marion  county,  Indiana.  The  appellant  filed  an 
answer  in  general  denial  to  the  complaint,  and  the 
cause,  being  at  issue,  was  submitted  to  the  court  for 
trial.  There  was  a  finding  for  the  appellee,  and  that 
she  was  entitled  to  the  immediate  possession  of  the 
real  estate  described  in  the  complaint,  and  damages 
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for  the  detention  thereof  in  the  sum  of  $264.  After 
a  motion  for  a  new  trial,  which  was  overruled,  appel- 
lant prosecutes  this  appeal. 

The  only  error  relied  upon  for  reversal  is  the  action 

of  the  court  in  overruling  appellant's  motion  for  a 

new  trial.    The  errors  there  assigned  can  only 

1.  be  presented  to  this  court  by  a  bill,  or  bills,  of 
exceptions.  The  only  reference  to  such  an  in- 
stioiment  is  found  in  the  following  language,  taken 
from  appellant 's  brief :  *  *  Subsequent  to  the  filing  of 
said  bond,  appellant  failed  to  file  his  transcript  and 
bill  of  exceptions  within  sixty  days  after  giving  said 
bond.''  While  the  appellant  makes  some  statements 
of  what  purports  to  be  evidence,  there  is  no  proper 
showing  of  any  kind  whatever  that  there  was  any 
evidence  in  the  cause.  Without  the  evidence  and 
proceedings  at  the  trial  the  case  must  be  affirmed. 
Notwithstanding  this  condition  of  the  record  on  ap- 
peal, appellee's  attorneys,  four  in  number,  with  an 
appearance  of  magnanimity  that  is  beyond  our  com- 
prehension, plainly  inform  the  court  that  "the  evi- 
dence is  in  the  record,"  and  then  proceed  to  supple- 
ment the  purported  evidence  contained  in  appellant's 
brief  with  additional  statements  thereof.  It  is  a  gen- 
•eral  rule  of  law  that  admissions  or  statements  of  coun- 
sel, as  to  matters  which  do  not  otherwise  appear  in 
the  record  will  not  be  considered  by  the  Appellate 
Court.  4  C.  J.  557..  Without  considering  the  appli- 
cability of  the  principle  to  the  case  at  bar,  we  have 
examined  the  purported  evidence  as  presented  by 
counsel,  both  for  appellant  and  appellee,  and  conclude 
that  it  is  sufficient  to  sustain  the  finding  of  the  court. 
The  deciding  question  involved  is  as  to  the  right  of 
appellant  to  occupy  the  premises  involved,  and  free 
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of  rent,  which  he  undertook  to  establish  by  the  fol- 
lowing instrument : 

^*  Exhibit  No.  3. 

*  *  I  agree  with  Mattie  Price  if  she  and  her  hus- 
band will  build  two  rooms  for  me  so  I  will  be  to 
myself,  when  the  two  rooms  are  completed  they 
can  have  the  front  part  of  the  house  without  rent 
as  long  as  I  live  if  they  will  help  me  to  build  two 
rooms  I  will  put  in  one  hundred  forty  dollars 
and  Mattie  Price  and  her  husband  to  furnish  the 
balance  of  the  money. 
**  Witness  Mary  B.  Mitchell 

Mattie  Price 
A.  W.Price 
Lucy  Porter 
Wm.  Cook.^' 

Tlie  appellee  strenuously  insists  that  she  did  not 

sign  this  instrument,  and  that  it  is  a  forgery,  and  so 

testified,  as  she  had  a  right  to  do.    No  plead- 

2.  ing  was  founded  upon  it,  and  therefore  §370 
Bums  1914,  §364  R.  S.  1881,  does  not  apply. 
It  does  not  appear  by  the  record  that  such  instru- 
ment was  ever  introduced  in  evidence.  The  trial 
court  may  have  refused  to  consider  it  upon  either  of 
these  grounds,  and  this  court  would  not  be  justified 
in  disturbing  such  trial  court's  conclusion.  The  find- 
ing of  the  court  is  sustained  by  suflScient  evidence. 
There  are  no  reasons  discussed  as  to  why  the  decision 
of  the  court  is  contrary  to  law,  nor  is  the  question  of 
excessive  damages  presented. 

The  judgment  is  affirmed. 

VOL.  70—48 
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Home  Bbewing  Company  v.  City  of  Indianapolis. 

[No.  9,957.    Filed  June  25,  1919.] 

1.  Appeal. — ReiHew, — Ruling  on  MotUm  far  Judgment  on  Interrog- 
atories.— Scope  of  Review. — ^In  determining  whether  the  trial 
court  erred  in  overruling  motion  for  judgment  on  Interrogatories, 
the  court  on  appeal  will  consider  only  the  complaint,  the  general 
verdict,  and  the  interrogatories,  together  with  the  answers  thereto, 
p.  679. 

2.  Appeal. — Revieto, — Verdfict. — Answers  to  Interrogatories. — Pre- 
sumptions.— In  reviewing  the  trial  court's  ruling  on  a  motion  for 
Judgment  on  the  interrogatories,  all  reasonable  presumptions 
should  be  indulged  in  favor  of  the  general  verdict  over  the 
answers  to  interrogatories,    p.  679. 

3.  Municipal  Corporations. — Defective  Sidetoalks. — Damages  for 
Personal  Injuries. — Recovery  Over  hy  City. — ^Where  a  sidewalk  is 
rendered  unsafe  by  the  wrongful  act  or  negligence  of  a  third  party, 
and  the  city  is  compelled  to  respond  in  damages  for  injuries  re- 
sulting from  the  defective  condition,  it  has  a  right  of  action 
against  the  party  responsible  for  the  condition  of  the  sidewalk 
for  the  amount  it  has  been  compelled  to  pay.    p.  680. 

4.  Municipal  Corporations. — Defective  Sidewalks. — Personal  In- 
juries.— Indemnity. — Adjudication  as  Against  City. — Conclusive- 
ness as  Agaitist  Indemnitor. — Estoppel. — ^Where  a  dty,  primarily 
liable  to  a  pedestrian  for  injuries  due  to  a  defective  sidewalk,  no- 
tifies the  person  responsible  for  the  defect  of  the  action  against  it, 
such  person  will  be  bound  by  the  Judgment  rendered  against  the 
city,  but  will  not  be  estopped  from  showing  that  he  was  under 
no  obligation  to  keep  the  street  in  safe  condition  and  that  the 
accident  did  not  occur  through  his  fault    p.  680. 

5.  Municipal  Corporations. — Defective  Sidewalk. — Personal  In- 
juries.— Indemnity. — Wrongful  Use  of  Sidewalk. — Liability. — 
Where  a  saloonkeeper  rolled  beer  kegs  over  a  sidewalk  to  an  ele- 
vator therein  for  a  period  of  several  years,  and,  as  a  result  of 
the  wear  incident  to  such  practice  and  the  use  of  the  walk  by  the 
general  public,  a  depression  was  caused  which  resulted  in  injury 
to  a  pedestrian  for  which  the  city  was  compelled  to  respond  in 
damages,  the  use  of  the  sidewalk  by  the  saloonkeeper  was  not 
wrongful  so  as  to  render  him  liable  to  the  city.    p.  680. 

6.  Municipal  Corporations. — Streets  and  Sidewalks. — Duty  to  Re- 
pair.— Personal  Injuries. — Liability. — The  duty  of  repairing 
streets  and  sidewalks  is  upon  the  city,  and  abutting  property  own* 
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ers  and  persons  using  the  street  in  a  legitimate  way  are  not  liable 
to  a  person  injured  by  reason  of  defects  resulting  from  the  use  of 
the  street,  unless  such  use  is  wrongful  and  unlawful,    p.  681. 

From  Shelby  Circuit  Court ;  Alonzo  Blair ,  Judge. 

Action  by  the  City  of  Indianapolis  against  the 
Home  Brewing  Company.  From  a  judgment  for 
plaintifFy  the  defendant  appeals.    Reversed. 

J.  W.  Fester,  Harvey  J.  Elam,  Howard  S.  Young 
and  Meiks  d  Hack,  for  appellant. 

William  A.  Pickens,  Walter  Myers,  Russel  J.  Ryan, 
Edward  W.  Hohlt,  Adams  <&  Jones,  and  Paul  G. 
Davis,  for  appellee. 

N10HOLS9  P.  J. — This  was  an  action  by  the  appellee 
city  of  Indianapolis  against  the  appellant  Home 
Brewing  Company  commenced  in  the  Marion  Circuit 
Court,  and  finally  tried  on  change  of  venue  in  the 
Shelby  Circuit  Court.  It  was  to  recover  $2,000,  with 
interest  and  costs,  which  the  city  of  Indianapolis  had 
paid  upon  a  judgment  for  that  amount  which  one  Mat- 
tie  Crawford  had  obtained  against  the  city  as  dam- 
ages for  injuries  received  when  she  stepped  into  a 
depression  in  the  sidewalk  in  front  of  lands  in  Indian- 
apolis owned  by  the  appellant. 

The  complaint  is  in  substance  as  follows:  The 
appellant  was  a  corporation  engaged  in  the  manufac- 
ture and  sale  of  various  kinds  of  beer,  and  as  a  part 
of  its  operations  owned  land  in  the  city  of  Indianapo- 
lis, described  as  39  South  Delaware  street,  which  it 
occupied  with  a  salooli.  On  September  5, 1913,  Mat- 
tie  Crawford  was  injured  by  means  of  a  defect  in 
the  sidewalk  immediately  in  front  of  said  lands  by 
stepping  into  such  defective  place,  which  was  about 
two  feet  long,  a  foot  and  a  half  wide,  and  two  or  three 
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inches  deep,  and  was  located  about  three  inches  west 
of  an  offset  in  the  sidewalk,  and  an  opening  in  the 
surface  thereof,  which  was  for  an  elevator  running 
from  the  surface  of  the  sidewalk  to  the  basement  of 
such  premises,  which  was  used,  owned  and  controlled 
by  the  appellant  for  the  purpose  of  conveying  kegs  of 
beer  delivered  by  the  appellant  in  front  of  the  build- 
ing on  said  lands,  such  beer  being  transferred  from 
delivery  wagons  by  a  chute,  and  carried  of  its  own 
motion  to  the  edge  of  the  raised  place  in  the  side- 
walk, and  from  there  placed  on  such  elevator;  and 
all  kegs  of  beer  taken  from  the  premises  were  raised 
from  the  basement  to  the  sidewalk  at  this  point  and 
taken  away  by  the  appellant.  Said  defective  place 
was  about  seven  feet  northwest  of  the  entrance  to  the 
saloon.  By  reason  of  the  use  which  appellant  made 
of  the  sidewalk  said  hole  was  caused  to  exist,  with 
full  knowledge  of  the  appellant  at  all  times  of  its 
existence,  and  appellant  allowed  the  same  to  remain 
open  and  dangerous  to  persons  using  the  sidewalk 
for  ordinary  travel  without  attempting  to  warn  them 
of  the  dangerous  condition,  and  appellant  continued 
on  and  prior  to  said  date  to  use  such  sidewalk  in  fhe 
manner  aforesaid.  Mattie  Crawford  was  walking 
along  such  sidewalk,  and  stepped  into  such  hole  or 
defect,  and  was  seriously  injured.  She  gave  notice 
to  the  appellee  of  her  intention  to  hold  the  city  re- 
sponsible for  damages  for  such  injuries,  and  on  De- 
cember 19, 1913,  filed  her  suit  against  the  appellee  in 
the  Marion  Circuit  Court,  which  cause  was  assigned 
to  the  Marion  Superior  Court,  room  1,  and  there  set 
/  for  trial,  notice  of  which  was  given  to  the  appellant 
by  the  appellee  to  appear  and  defend  such  action, 
which  appellant  refused  and  neglected  to  do.    Appel- 
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lee  defended  such  action^  and  on  January  14,  1915, 
said  Mattie  Crawford  recovered  judgment  against 
the  appellee,  by  reason  of  the  negligence  of  the  appel- 
lant aforesaid,  in  the  sum  of  $2,000,  which  appellee 
was  compelled  to  pay,  and  did  pay  on  April  23, 1915, 
together  with  six  per  cent,  interest  and  costs,  all  of 
which  was  without  the  fault  or  negligence  of  the  ap- 
pellee. There  was  a  demand  for  judgment  in  the 
instant  case  for  the  amount  which  appellee  was  com- 
pelled to  pay  as  aforesaid. 

The  cause  was  first  submitted  to  a  jury  for  trial, 
which  disagreed  and  was  discharged,  and  thereafter 
on  change  of  venue  the  cause  was  sent  to  the  Shelby 
Circuit  Court,  where  there  was  a  trial  by  jury,  which 
returned  a  verdict  in  favor  of  the  appellee  and  against 
the  appellant  for  $2,245.23.  The  jury  also  answered 
interrogatories  submitted  to  it,  which,  in  narrative 
form,  found  the  following  facts : 

On  September  5, 1913,  there  was  a  hole  in  the  east 
sidewalk  of  South  Delaware  street  in  the  city  of 
Indianapolis,  Indiana,  in  front  of  the  premises 
known  as  39  South  Delaware  street,  which  was  two 
feet  long,  one  foot  and  a  half  wide,  and  three  inches 
deep  at  its  deepest  point,  which  was  in  the  middle. 
It  sloped  up  from  the  deepest  point  to  the  edge.  This 
hole  started  to  wear  in  the  sidewalk  about  four  years 
before  September  5, 1913^,  and  gradually  grew  larger 
from  wear  until  said  date.  It  was  about  six  inches 
west  of  an  elevator  used  for  lowering  beer  and  other 
articles  to  the  basement  of  said  premises.  The  level  of 
the  elevator  when  raised  was  about  six  inches  above  the 
sidewalk  level.  The  premises  were  occupied  by  Chris- 
tian Eeis,  and  had  been  so  occupied  by  him  for  eight 
years  prior  thereto,  for  saloon  purposes.    Said  Beis 
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bought  his  beer  of  the  appellant,  who  delivered  the 
same  in  kegs  by  wagon,  and  unloaded  it  for  said  Eeis 
at  the  Delaware  street  curb.  In  unloading  the  kegs 
they  were  unloaded  from  the  wagon  to  a  mat  or 
cushion  on  the  sidewalk  near  the  curb,  and  then 
rolled  six  or  eight  feet  across  the  sidewalk  to  the 
elevator  opening,  and  then  raised  and  placed  on  the 
elevator.  The  empty  beer  kegs  were  raised  from  the 
basement  on  the  elevator,  and  were  then  lowered  from 
the  elevator  to  the  sidewalk,  and  rolled  across  the 
sidewalk  and  lifted  into  the  appellant's  wagon.  The 
deliveries  of  beer  made  by  appellant  were  not  by 
means  of  a  slide  or  chute  from  the  delivery  wagon 
to  a  point  in  front  of  the  sidewalk  to  the  elevator 
where  the  hole  was.  Soft  soap  in  barrels,  pickles  in 
barrels,  sourkraut  in  barrels,  whisky  in  barrels,  bot- 
tled wines  and  liquors,  and  ice  in  100  and  200-pound 
pieces  were  delivered  to  said  Eeis  at  the  Delaware 
street  curb  and  lowered  to  the  sidewalk,  rolled  across 
the  same  and  placed  on  the  elevator.  None  of  these 
deliveries  were  made  by  the  appellant.  The  effect  of 
all  these  deliveries,  removals  and  uses  was  to  gradu- 
ally wear  the  hole  complained  of  in  the  sidewalk  in 
front  of  the  elevator.  The  point  where  the  hole  com- 
plained of  was  located  is  in  the  business  portion  of 
the  city  of  Indianapolis,  where  a  large  number  of 
people  were  walking  every  day  on  and  over  said  side- 
walk on  said  east  side  of  Delaware  street. 

In  loading  and  unloading  said  elevator  it  was  neces- 
sary to  use  the  sidewalk  of  said  Delaware  street  at  the 
spot  where  the  hole  complained  of  was  worn.  The 
appellee  was  sued  February  14,  1914,  having  been 
notified  of  the  accident  in  November,  1913.  The  ap- 
pellee undertook  to  defend  such  suit,  first  notifying 
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the  appellant  that  it  expected  the  appellant  to  pay 
any  judgment  that  might  be  rendered  against  it.  This 
notice  was  when  the  appellant  participated  in  the 
preparation  for  the  trial.  The  trial  began  January 
8,  1915,  and  said  Mattie  Crawford  was  injured  Sep- 
tember 5, 1913.  It  was  provided  in  the  lease  that  the 
tenant  was  to  make  the  repairs,  such  repairs  being 
on  the  building  only.  When  the  hole  first  appeared 
it  was  very  amall  and  gradually  wore  bigger  as  the 
sidewalk  was  used.  The  kegs  of  beer  delivered  by 
appellant  were  so  delivered  in  the  regular  course  of 
business,  and  the  hole  in  question  was  about  six  feet 
from  the  curb. 

The  appellant  filed  its  motion  for  judgment  in  its 
favor  on  the  interrogatories  and  answers  thereto,  not- 
withstanding the  general  verdict,  and  thereafter 
within  thirty  days  filed  its  motion  for  a  new  trial.  The 
court  overruled  appellant's  motion  for  judgment  on 
answers  to  interrogatories,  and  also  overruled  its 
motion  for  a  new  trial,  and  thereupon  entered  judg- 
ment in  favor  of  the  appellee,  and  appellant  now 
prosecutes  this  appeal  from  said  judgment. 

In  determining  whether  the  trial  court  erred  in 

overruling  appellant's  motion  for  judgment  in  favor 

of  appellant  on  the  interrogatories  and  answers 

1-2.  thereto,  this  court  considers  only  the  complaint, 
the  general  verdict  and  the  interrogatories, 
together  with  the  answers  thereto.  All  reasonable 
I3resumptions  should  be  indulged  in  favor  of  the  gen- 
eral verdict,  and  nothing  will  be  presumed  in  favor 
of  the  answers  to  interrogatories. 

If  a  city  sidewalk  is  rendered  unsafe  by  the  wrong- 
ful act  or  negligence  of  a  third  party,  and  the  city,  by 
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reason  of  its  primary  liability,  is  compelled  to 

3.  respond  in  damages  for  injuries  caused  by  such 
unsafe  condition,  it  has  a  right  of  action  over 
against  the  party  so  rendering  the  sidewalk 

4.  unsafe  for  the  amount  which  it  has  been  com- 
pelled to  pay,  and  if  the  party  so  causing  the 

unsafe  condition  is  properly  notified  of  such  action 
against  the  city,  the  injuring  party  will  be  bound  by 
the  judgment  against  the  city  {City  of  Anderson  v. 
Fleming  [1903],  160  Ind.  597,  602,  67  N.  E.  443,  66 
L.  R.  A.  119 ;  City  of  Bloomington  v.  Chicago,  etc.,  R. 
Co.  [1913],  52  Ind.  App.  510,  98  N.  E.  188;  Town  of 
CentervUle  v.  Woods  [1877],  57  Ind.  192),  but,  in 
order  that  the  city  may  recover,  it  must  appear  that 
the  unsafe  condition  of  the  sidewalk  has  been  brought 
about  by  the  wrongful  a^ct  or  omission  of  such  alleged 
injuring  party  {Town  of  CentervUle  v.  Woods,  supra) y 
and  such  alleged  injuring  party  will  not  be  estopped 
from  showing  that  he  was  under  no  obligation  to 
keep  the  street  in  a  safe  condition,  and  that  it  was 
not  through  his  fault  that  the  accident  occurred. 
Catterlin  v.  City  of  Frankfort  (1881),  79  Ind. 

5.  547,  41  Am.  Rep.  627.  There  is  no  charge  in 
the  complaint  in  this  action  that  the  appellant 

had  made  any  wrongful  use  of  the  sidewalk.  It  was 
engaged  in  a  business  that  at  the  time  was  lawful,  and 
it  had  a  right  under  the  law  to  deliver  to  its  cus- 
tomers its  merchandise  over  and  upon  the  sidewalks 
of  the  city.  There  is  no  violent  or  improper  act 
charged  in  the  complaint  as  to  its  method  of  delivery, 
unless  it  may  be  said  that  the  charge  of  transferring 
its  kegs  of  beer  from  its  delivery  wagon  to  chutes,  and 
then  allowing  it  to  reach  the  sidewalk  by  its  own 
motion,  was  an  improper  and  violent  use  of  its  privi- 
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lege,  and  this  method  of  delivery  is  denied  by  the 
jury^s  answers  to  interrogatories.  The  use  of  the 
sidewalk  for  the  purpose  of  delivering  its  merchan- 
dise was  in  common  with  a  similar  use  of  the  side- 
walk made  by  a  number  of  other  persons.  The  defect 
in  the  sidewalk  was  not  a  result  of  any  affirmative 
wrongful  act  on  the  part  of  the  appellant,  but  was  the 
result  of  the  continuous  use  thereof  for  four  years 
or  more  by  this  appellant  and  others,  including  the 
general  public  walking  over  such  sidewalk,  which  con- 
tinuous use  for  four  years  resulted  in  the  defect  com- 
plained of.  All  of  these  us^s  made  of  the  sidewalk 
were  proper  and  legitimate,  and  such  uses  produced 
the  gradual  wear  which  resulted  in  the  defect  com- 
plained of. 

The  duty  of  repairing  streets  and  sidewalks  is  upon 

the  city,  and  not  upon  the  abutting  property  owners, 

or  upon  the  persons  using  such  streets  or  side- 

6.  walks  in  a  legitimate  way,  and  such  abutting 
property  owners  and  such  persons  so  using  the 
street  are  not  liable  to  a  person  injured  by  reason  of 
the  defect  produced  by  such  uses,  unless  such  uses 
were  wrongful  and  unlawful.  City  of  Elkhart  v.  Wick- 
vnre  (1882),  87  Ind.  77 ;  Town  of  Centerville  v.  Woods, 
supra;  City  of  Bloomington  v.  Chicago,  etc.,  R.  Co., 

supra. 

It  appears  by  the  answers  to  interrogatories  that 
the  appellant  had  not  made  an  improper  or  wrongful 
use  of  the  sidewalk,  and,  it  not  being  appellant's  duty 
to  repair  the  same,  appellant's  motion  for  judgment 
in  its  favor  upon  the  answers  to  interrogatories 
should  have  been  sustained. 

The  judgment  is  reversed,  with  instructions  to  the 
trial  court  to  sustain  appellant's  motion  for  judg- 
ment on  the  answers  to  interrogatories. 
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SuPKEHE  Lodge  Knights  of  Pythias  v.  Guess. 

[No.9,7ia   FOed  March  14, 1919.   Rebearing  denied  June  26»  1919.] 

INSUBAJTGB. — Life  In8uranc€, — Insurer's  Refusal  to  Accept  Premium. 
— What  Constitutes, — Necessity  of  Tender. — ^Where  the  holder  of 
a  fraternal  benefit  certificate  of  life  insurance  elected  to  accept  a 
certain  option  to  pay  $6.50  i>er  month  in  cash  and  have  the  bal- 
ance of  the  monthly  assessment  of  $11.30  charged  against  his  in- 
surance, a  notice  received  the  month  following  such  election  from 
the  secretary  of  his  local  lodge  which  stated,  'Tou  will  please  and 
send  remittance  on  this  policy  at  once  so  I  can  send  it  in,  $11.30 
Eleven  Dollars  and  Thirty  Cents,"  did  not  constitute  a  refusal  on 
the  part  of  insurer  to  accept  anything  less  than  the  full  amount 
of  $11.30  in  cash,  so  as  to  make  it  unnecessary  for  insured  to 
tender  the  $0.50  required  under  his  option. 

From  Vanderburg  Circuit  Court;  Duncan  C. 
Givens,  Judge. 

Action  by  Chloe  A.  Guess  against  the  Supreme 
Lodge  Knights  of  Pythias.  From  a  judgment  for 
plaintiff,  the  defendant  appeals.    Reversed. 

James  P.  Goodrich,  Ward  H.  Watson,  James  E. 
Watson,  Sol  H.  Esarey,  Robert  J.  Tracewell  and  Rob- 
ert N.  Tracewell,  for  appellant. 

George  K.  Denton,  for  appellee. 

Remy,  J. — This  action,  instituted  by  appellee,  is 
based  on  a  fraternal  benefit  certificate  of  life  insur- 
ance issued  by  appellant  to  William  M.  Guess,  hus- 
band of  appellee.  The  Only  issues  properly  presented 
by  this  appeal  arise  out  of  the  action  of  the  circuit 
court  in  overruling  appellant 's  motion  for  a  new  trial. 
That  motion  contains  numerous  specifications,  but, 
in  our  view  of  the  case,  it  is  necessary  to  consider 
only  those  which  relate  to  the  refusal  of  appellant's 
tendered  instructions  Nos.  5  and  7. 
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It  appears  from  the  evidence  that  for  many  years 
prior  to  1911  William  Guess  was  a  member  of  appel- 
lant society,  and  held  a  benefit  certificate  in  its  insur- 
ance department.  In  August,  1910,  pursuant  to  an 
amendment  of  its  by-laws,  regularly  enacted,  appel- 
lant rerated  its  members,  and  issued  to  said  Guess, 
among  others,  a  new  benefit  certificate.  This  certifi- 
cate, which  was  accepted  by  Guess,  called  for  a 
monthly  assessment  of  $11.30  to  be  paid  by  him  for 
the  maintenance  of  his  insurance  after  December, 
1910;  but  it  was  further  provided  in  appellant's 
amended  by-laws  that  the  member  might,  at  his  elec- 
tion, avail  himself  of  a  certain  option,  known  as 
option  H,  under  which  he  would  be  permitted  to  pay, 
on  account  of  said  monthly  assessment,  the  sum  of 
$6.50  in  cash,  and  to  have  the  balance  charged  against 
his  insurance.  On  December  22,  1910,  Guess  elected 
to  accept  the  provision  of  option  H,  and  so  notified 
appellant;  but  during  the  succeeding  month  he  re- 
ceived a  notice  from  the  secretary  of  appellant 's  local 
lodge  or  section  of  which  he  was  a  member,  which 
notice,  omitting  address  and  signature,  was  as  fol- 
lows: 

**You  will  please  and  send  remittance  on  this 
policy  at  once  so  I  can  send  it  in,  $11.30  Eleven 
Dollars  an^  Thirty  cents.  Please  attend  to  this 
at  once.    Wishing  you  best  of  health.'* 

Guess  did  not  pay,  or  offer  to  pay,  the  assessment 
or  any  part  thereof  for  the  month  of  January,  1911, 
or  for  any  succeeding  month,  and  appellant  there- 
after treated  the  insurance  as  lapsed.  Guess  died  on 
December  13, 1914,  and  in  prosecuting  this  action  on 
the  benefit  certificate  appellee  attempts  to  justify  the 
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failure  to  pay  assessments  subsequently  to  December, 
1910,  on  the  ground  that  the  notice  above  set  out  con- 
stituted a  refusal  on  the  part  of  appellant  to  accept 
anything  less  than  the  full  amount  of  $11.30  in  cash, 
and  made  it  unnecessary  for  Guess  to  tender  a  less 
amount.  The  rule  relied  on  would  have  been  appli- 
cable in  case  of  an  actual  refusal  on  the  part  of  appel- 
lant {Wagner  v.  Supreme  Lodge,  etc.  [1917],  64  Ind. 
App.  510, 116  N.  E.  91,  96),  but  the  notice  which  was 
sent  to  Guess  is  not  susceptible  of  that  construction. 
It  was  simply  a  notice  and  request  for  payment  of  an 
amount  alleged  to  be  due.  It  did  not,  in  itself,  oper- 
ate as  a  refusal  to  accept  less  than  the  amount  therein 
set  forth.  Appellant's  tendered  instructions  Nos.  5 
and  7  construed  the  notice  as  not  constituting  a  re- 
fusal to  accept  the  proper  amount,  if  the  same  had 
been  tendered ;  and,  not  having  been  covered  by  other 
instructions  given,  the  refusal  of  the  court  so  to  in- 
struct the  jury  was  reversible  error. 

Judgment  reversed,  with  instructions  to  sustain 
appellant  *s  motion  for  a  new  trial. 


Western  Life  Indemnity  Company  v.  Couch. 

[No.  0,739.    Filed  AprU  18, 1919.    Rehearing  denied  June  25,  1919.] 

1.  Appeal. — Record, — Rules  of  Court. — Suhstantial  Compliance. — 
Where  there  has  been  a  substantial  compliance  with  the  rules  of 
court  requiring  appellant  to  have  the  record  paged  and  indexed 
and  to  have  marginal  notes  made,  the  appeal  will  not  be  dismissed 
for  failure  to  comply  with  the  rules,    p.  696. 

2.  Insubange. — Life  Insurance. — Action  on  Policy. — Question  of 
Law. — Construction  of  Policy. — In  an  action  against  a  reinsuring 
company  on  a  life  policy  issued  by  it,  where  both  the  original 
policy  and  the  ones  sued  on  and  the  reinsurance  contract  are  set 
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out  in  the  pleadings,  it  is  a  question  of  law  whether  the  incon- 
testable clause  in  the  original  policy  became  a  part  of  the  policy 
issued  by  defendant,    p.  097. 

3.  IivsusANCE. — Life  Insurance. — Cimstruction  of  Policy,— Reinsur- 
ance,— ^Where  a  reinsurance  contract  gave  the  policy-holders  the 
option  of  paying  the  reinsurance  company  the  same  premiums,  and 
receiving  insurance  in  such  amount  as  the  premiums  would  pur- 
chase according  to  an  annexed  table  of  rates,  or  of  making  appli- 
cation,  and  by  furnishing  satisfactory  evidence  of  insurability,  'te- 
ceive  a  new  policy  upon  surrendering  the  old  one  for  cancellation, 
an  incontestability  clause  contained  in  the  old  policy  did  not  be- 
come a  part  of  a  new  policy  issued  to  one  choosing  the  second  al- 
ternative, in  the  absence  of  any  provision  to  that  effect,    p.  097. 

4.  IiTSUBANCE. — Life  Insurance. — Action  on  Policy, — Reply, — Suf- 
ficiency,— In  an  action  on  a  life  policy,  where  the  insurer  answered 
that  insured  had  falsely  warranted  that  he  was  in  good  health  and 
had  never  previously  been  refused  insurance,  and  that,  if  it  had 
known  that  insured  w^as  afflicted  with  a  certain  disease,  which  he 
fraudulently  concealed,  the  policy  would  not  have  been  issued,  a 
reply  alleging  knowledge  by  the  insurer  that  insured  had  previ- 
ously applied  for  insurance,  but  not  knowledge  of  the  refusal  of 
insurance,  or  of  his  disease,  was  insufficient  as  against  demurrer, 
p.  098. 

5.  INSUBANCE. — Life  Insurance, — Forfeiture  of  Policy, — Tender  of 
Premiums, — Reasonable  Time, — ^Where  insured  died  on  April  30, 
and  on  August  10  following  insured  learned  of  breach  of  war- 
ranty, when  it  notified  the  beneficiary  of  its  intention  to  rescind, 
and  mailed  her  a  check  for  premiums  paid,  which  she  returned 
without  objection  to  the  form  of  the  tender,  and,  suit  having  been 
filed  August  19,  insurer  on  November  30  offered  to  pay  the  bene- 
ficiary in  legal  tender  the  amount  of  premiums  paid,  together  with 
interest  thereon  and  accrued  court  costs,  the  latter  tender  was 
made  within  a  reasonable  time.    p.  700. 

6.  Insukance. — Life  Insurance. — Forfeiture  of  Policy. — Return  of 
Premiums, — Reinsurance, — Where  a  life  insurance  company  be- 
came insolvent  and  one  holding  a  policy  therein  exercised  his  op- 
tion under  a  contract  of  reinsurance  of  surrendering  his  old  pol- 
icy, taking  out  a  new  one  in  the  purchasing  company,  the  latter 
company,  in  forfeiting  the  policy  for  a^  breach  of  warranty,  was 
only  required  to  repay  the  premiums  paid  to  it.    p.  700. 

7.  Insubance. — lAfe  Insurance, — Forfeiture  of  Policy, — Breach  of 
Warranty, — Medical  Examination, — False  Answers, — ^Where  an 
application  for  a  new  policy  in  a  reinsuring  company  referred  to 
a  medical  examination  for  the  original  insurance  and  warranted 
the  statements  in  it  to  be  true,  thereby  making  them  a  part  of  the 
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new  policy,  the  reinsurer  would  forfeit  such  policy  for  a  breach 
of  warranty  based  upon  false  statements  in  the  medical  exam- 
ination, although  it  was  not  made  part  of  the  original  policy,  and 
was  not  in  itself  a  warranty,    p.  701. 

8.  IiTSUBANGE. — Life  Insuraticc, — Forfeiture  of  Policy. — Misrepre- 
sentation,— Health  of  Insured. — Refusal  of  Insurance. — ^A  false 
answer  by  an  applicant  for  insurance  that  he  had  never  been  re- 
jected by,  or  refused  insurance  in,  any  other  company,  in  the  ab- 
^sence  of  waiver  or  estoppel,  renders  the  policy  voidable  at  the 
election  of  the  insurer,  even  though  the  statement  is  treated  as 
a  representation  and  not  as  a  warranty,    p.  703. 

0.  Insusance. — Application. — Construction. — Intention  of  Parties. 
— Warranties. — Answers  to  questions  In  an  application  for  insur- 
ance will  not  be  construed  as  warranties  unless  they  are  clearly 
shown  by  the  form  of  the  contract  to  have  been  so  intended  by 
the  parties,  but  where  it  appears  that  they  so  intended  they  must 
be  literally  true  or  the  insurance  is  voidable,    p.  706. 

10.  Appeal. — Presenting  Questions  for  Review. — Instructions. — 
Brief. — Records, — Duty  of  Appellee. — ^When  an  applicant  desires 
to  challenge  the  correctness  of  any  instructions  given,  he  must  see 
that  all  of  the  instructions  given  are  in  the  record,  but  it  Is  only 
necessary  that  he  set  out  in  his  bridf  those  that  he  claims  are 
erroneous,  and  if  there  are  other  instructions  given  or  tendered  by 
appellant  which  overcome  the  alleged  error,  it  is  the  duty  of  the 
appellee  to  call  the  court's  attention  to  such  instructions  and  to  set 
them  out  in  his  brief,    p.  706. 

11.  Appeal. — Presenting  Questions  for  Review. — Refusal  of  In- 
structions.— Failure  to  Identify. — Record. — ^Where  appellant  con- 
tends that  it  tendered  instructions  numbered  from  1  to  19,  and 
that  the  court  erred  in  refusing  to  give  certain  of  them,  but  the 
record  discloses  that  the  bill  of  exceptions  shows  that  appellant 
tendered  instructions  numbered  1  to  20,  and  does  not  show  those 
given  and  refused,  no  question  is  presented  on  appeal,    p.  707. 

12.  Insurance. — Life  Insurance. — Forfeiture  of  Policy. — Estoppel. 
— Where  an  insurer,  after  receiving  information  from  an  investi- 
gating bureau  that  insured  had  made  false  warranty  as  to  the  con- 
dition of  his  health,  wrote  a  letter  to  the  beneficiary  containing  no 
intimation  of  an  intention  to  rescind,  and  requesting  further  proof, 
which  she  obtained  at  some  expense,  the  insurer  was  not  estopped 
from  relying  on  the  breach  of  warranty  to  forfeit  the  policy, 
where  the  beneficiary  knew  of  the  investigation  being  made  by  the 
Insurer  and  that  the  policy  would  probably  be  contested,    p.  710. 

13.  Insurance. — Forfeiture  of  Policy. — Estoppel  by  Conduct. — ^An 
insurance  company  is  estopped  to  declare  a  forfeiture  of  an  insur- 
ance contract,  if  with  full  knowledge  of  the  facts,  it  states  to  the 
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beneficiary  or  causes  him  reasonably  to  believe  that  it  does  not  in- 
tend to  stand  upon  the  right  of  forfeiture,  and  by  such  representa- 
tions causes  the  beneficiary  to  do  any  act  entailing  expense  and 
trouble  upon  the  belief  that  the  company  has  waived  such  right 
p.  711,  * 
14.  Insubancb. — Life  Insurance. — False  Warranties. — Forfeiture 
of  Policy. — ^Where  insured,  in  his  application  for  insurance,  war- 
ranted that  he  had  never  been  refused  insurance,  the  falsity  of 
that  warranty  was  sufficient  to  avoid  the  policy,    p.  711. 

From  Grant  Circuit  Court ;  H.  J.  PauluSy  Judge. 

Action  by  Ida  M.  Couch  against  the  Western  Life 
Indemnity  Company.  From  a  judgment  for  plaintiff, 
the  defendant  appeals.    Reversed. 

T.  J.  Graydon,  Condo  d  Browne  and  Blacklidge, 
Wolf  £  Barnes,  for  appellant. 

Charles  S  Gemmill,  Blaine  H.  Ball  and  Arthur  H. 
Jones,  for  appellee. 

McMahan,  J. — This  is  an  action  to  recover  on  a  . 
life  insurance  policy  issued  by  the  appellant  on  the 
life  of  Orlando  H.  Couch. 

The  first  paragraph  of  the  complaint  alleged  that 
on  October  1, 1913,  the  appellant  issued  to  Orlando  H. 
Couch  its  policy  of  insurance  for  $5,000,  payable  at 
death ;  that  said  Orlando  H.  Couch  complied  with  all 
the  requirements  of  the  policy,  and  afterwards  died ; 
and  that  the  appellee  made  all  necessary  proofs  of 
death,  but  that  appellant  refused  to  pay  the  policy, 
and  demanding  judgment. 

The  second  paragraph  of  the  complaint  alleged  that 
on  September  28,  1911,  the  Monarch  Life  Indenmity 
Company  of  Evansville,  Indiana,  issued  and  delivered 
to  Orlando  H.  Couch  and  the  appellee  a  joint  policy  of 
insurance  in  the  amount  of  $5,000,  payable  to  the 
survivor  on  death  of  either  of  said  parties;  that  a 
receiver  was  thereafter  appointed  for  the  Monarch 
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company,  who  sold  the  business  of  said  company  to 
the  appellant,  and  that  a-  written  contract  of  the  sale 
was  entered  into  between  the  receiver  and  the  appel- 
lant, which,  among  other  things,  provided'  that  the 
holders  of  policies  in  the  Monarch  company  were 
given  the  right  to  continue  the  payment  of  the  annual 
premiums  which  they  had  formerly  paid  to  the  Mon- 
arch company  and  receive  from  appellant  such  an 
amount  of  insurance  as  such  premiums  would  pay 
for,  under  a  rate  set  out  in  said  contract;  that  said 
contract  also  provided  that  holders  of  policies  like 
that  issued  to  appellee  and  Orlando  H.  Couch  should, 
by  making  written  application  therefor  within  one 
year  from  the  date  of  said  contract,  receive,  free  of 
expense  from  appellant,  a  choice  of  three  designated 
policies,  provided  that  on  said  new  policy  the  mem- 
ber should  pay  the  premium  rate  of  said  Western 
company  applicable  to  the  member's  age  at  the  time 
of  acceptance  by  the  Monarch  company ;  that  on  Sep- 
tember 29,  1913,  Orlando  H.  Couch  and  appellee,  in 
accordance  with  said  contract,  made  application  to 
appellant  for  a  new  policy  of  insurance  in  the  sum 
of  $5,000,  and  that  the  appellant  company  issued  to 
them  a  ** cooperative  dual  life  policy"  payable  to  the 
survivor  of  them;  that  Orlando  H.  Couch  died  April 
30,  1914;  that  the  appellant  failed  to  pay  the  policy, 
and  demanding  judgment. 

The  appellant  filed  an  amended  answer  admitting 
all  the  material  allegations  of  the  complaint,  and  as- 
sumed the  burden  of  proving  a  defense. 

The  answer  set  out  the  reinsurance  contract  men- 
tioned in  the  complaint,  and,  after  setting  out  the  pro- 
visions thereof  as  alleged  in  the  second  paragraph  of 
complaint,  alleged  that  when  the  policy-holders  in 
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the  Monarch  company  made  application  for  insurance 
they  were  required  to  furnish  satisfactory  evidence  of 
insurability  at  the  time  of  making  such  application; 
that  appellant  company  in  said  contract  reserved  the 
same  rights  of  defense  against  any  liability  as  could 
have  been  exercised  by  the  Monarch  company  in  the 
absence  of  said  agreement. 

It  was  also  alleged  that,  after  the  execution  of  said 
reinsurance  contract,  Orlando  H.  Couch  and  appellee 
did  not  elect  to  carry  their  joint  life  policy,  for  the 
reason  that  the  premiums  theretofore  paid  by  them 
would  only  pay  for  an  insurance  of  $2,000.99;  that 
they  elected  to  apply  to  appellant  for  the  cooperative 
dual  life  policy  upon  their  lives  for  $5,000;  and  that 
they  made  application  for  such  new  insurance  on 
forms  prescribed  by  appellant,  a  copy  of  which  appli- 
cation is  set  out ;  that  with  their  said  application  said 
parties  furnished  and  delivered  to  appellant  certain 
written  statements,  which  were  intended  by  the  par- 
ties as  satisfactory  evidence  of  the  insurability  of  said 
parties  at  the  time  of  making  such  application,  said 
written  statement  of  Orlando  H.  Couch  being  also  set 
out  in  full;  that  the  policy  of  insurance  sued  upon 
was  issued  by  appellant  by  reason  of  the  foregoing 
facts,  and  not  otherwise,  and  that  the  insurance  policy 
theretofore  held  by  said  parties  in  the  Monarch  com- 
pany was  surrendered  and  canceled ;  that  said  policy 
of  insurance  so  issued  by  appellant  company  was  is- 
sued in  consideration  of  and  in  full  reliance  upon  cer- 
tain statements  and  warranties  contained  in  the  said 
application  made  and  signed  by  said  Orlando  H. 
Couch,  September  29,  1913,  and  delivered  by  him  to 
appellant  prior  to  the  execution  by  it  of  the  policy 
sued  upon;  that  as  a  part  of  said  application  Orlando 
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H.  Couch  delivered  therein  a  ** health  certificate/' 
which  was  signed  by  him  and  which  was  as  follows : 

"1  hereby  apply  to  the  Western  Life  Indemnity 
Company  for  a  dual  life  policy  of  $5,000  on  my 
life,  in  substitution  for  policy  No.  804  now  held 
by  me,  which  latter  policy  shall  be  void  upon 
acceptance  of  this  application  by  said  company. 
•  *  *  And  as  a  basis  of  and  consideration  for 
said  new  policy,  I  hereby  submit  and  warrant  that 
I  am  now  in  sound  health,  that  there  is  no  cause 
in  connection  with  my  physical  condition  that 
would  be  a  bar  to  my  securing  life  insurance  or 
in  any  way  shorten  my  life ;  that  I  am  not  afflicted 
with  any  physical  or  mental  defect  or  infirmity, 
that  I  have  never  suffered  from  •  •  •  dis- 
eases of  the  liver  or  kidneys. '  * 

It  is  then  alleged  that  the  statements  in  said  health 
certificate  were  false  and  untrue,  in  that  the  said 
Orlando  H.  Couch  was  not  in  sound  health  September 
29,  1913,  and  at  the  time  the  policy  sued  upon  was 
issued ;  that  at  said  time  his  health  and  physical,  con- 
dition were  such  that  they  would  be  a  bar  to  his 
securing  life  insurance,  and  were  such  as  to  shorten 
his  life;  that  he  was  at  said  time  afflicted  with  a 
physical  defect  or  infirmity,  was  suffering  from  a  dis- 
ease of  the  liver  and  kidneys,  and  other  named  dis- 
eases, which  continued  to  exist  and  afterwards  caused 
his  death ;  that  on  several  occasions  prior  to  Septem- 
ber 29,  1913,  and  also  prior  to  September  21,  1911, 
said  Orlando  H.  Couch  had  had  physical  examinations 
made  by  reputable  physicians,  in  which  examinations 
his  urine  was  tested,  and  it  was  discovered  that  there 
was  present  in  the  urine  albumen ;  that  said  condition 
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of  the  urine  indicated  the  existence,  or  the  approach, 
of  the  diseased  condition  of  said  Orlando  H.  Couch 
hereinbefore  described;  that  Orlando  H.  Couch  was 
informed  of  the  existence  of  said  condition,  and,  for 
the  purpose  of  obtaining  the  insurance  policy  sued 
upon,  fraudulently  concealed  said  information  from 
appellant,  although  he  knew  at  the  time  that  appel- 
lant would  not  issue  said  policy  of  insurance  or  as- 
sume said  insurance  risk  if  it  knew  of  the  existence 
of  said  condition,  and  that  he  also  fraudulently  con- 
cealed said  information  from  the  Monarch  company 
for  the  same  purpose,  knowing  that,  if  it  possessed 
said  knowledge  and  information,  it  would  not  issue  its 
policy  of  insurance ;  that  all  of  said  conditions  existed 
prior  to  September  21,  1911,  and  Orlando  H.  Couch, 
for  the  purpose  of  obtaining  the  insurance  at  the  time 
of  making  his  application  to  said  Monarch  company, 
fraudulently  concealed  said  information  from  said 
Monarch  company,  and  never  thereafter  disclosed 
such  facts  to  either  the  Monarch  company  or  to  the 
appellant  company;  that  Orlando  H,  Couch,  on  Sep- 
tember 21,  1911,  and  on  September  29,  1913,  knew 
that  said  conditions  existed. 

It  is  then  alleged  that  the  application  made  to  the 
appellant  company  for  the  policy  sued  upon  contained 
the  following  provisions : 

**I  hereby  make  the  following  warranties; 
*  *  *  inasmuch  as  the  policy  hereby  applied 
for  in  the  Western  Life  Indemnity  Company  is 
issued  in  consideration  of  my  present  member- 
ship in,  or  contract  with,  the  Monarch  Life  In- 
demnity Company,  and  as  such  latter  membership 
or  policy  is  based  upon  my  application  therefor 
to  said  Monarch  Life  Indemnity  Company,  I  here- 
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by  expressly  warrant  to  said  Western  Life  In- 
demnity Company  that  my  said  application  to 
said  Monarch  Life  Indemnity  Company  and  the 
statements  and  warranties  contained  in  said  ap- 
plication, together  with  all  agreements,  medical 
examinations,  revival  applications  and  health  cer- 
tificates made  by  me  to  said  Monarch  Life  Indem- 
nity Company  for  the  issuance,  revival  of  or  con- 
tinuance in  force  of  my  said  membership  or  pol- 
icy therein,  are  and  were  true  when  made,  and, 
if  the  same,  or  any  part  thereof,  was  untrue  when 
made,  then,  and  in  that  case,  the  policy  hereby 
applied  for  in  said  Western  Life  Indemnity  Com- 
pany shall  be  void  and  of  no  effect. '  * 

It  is  also  alleged  that:  When  Orlando  H.  Couch 
made  application  to  the  Monarch  Life  Company  for 
said  insurance  policy,  he  made  a  statement  in  writing 
dated  September  21,  1911,  to  his  medical  examiner, 
which  became  and  was  a  part  of  his  application  to 
said  Monarch  Company  for  said  policy  of  insurance, 
which  medical  statement  and  application  contained 
the  following  question  and  answer:  *'Have  you  ever 
been  refused  insurance  in  any  company  or  order! 
A.  No ; ' '  that  said  statement  and  warranty  was  false 
in  that  the  said  Couch  had  theretofore  made  applica- 
tion for  insurance  upon  his  life  with  the  Hartford 
Life  Insurance  Company,  which  application  for  in- 
surance  was  refused  and  rejected  by  said  Hartford 
Life  Insurance  Company  prior  to  September  21, 1911 ; 
that  said  statement  and  warranty  was  false  when 
made,  in  that,  prior  to  making  said  application,  he 
had  applied  for  life  insurance  in  the  Mutual  Life  In- 
surance Company  of  New  York,  which  application 
was  also  rejected  and  refused  prior  to  September  21, 
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1911;  that  each  of  the  foregoing  statements  of  Or- 
lando H.  Couch  were  warranties  and  were  material  to 
the  risk  incurred  by  appellant,  and  that  appellant,  at 
the  time  of  issuing  the  policy  sued  upon,  had  no 
knowledge  of  the  falsity  of  such  .representations  or 
warranties,  but  relied  upon  said  statements  and  war- 
ranties, and  would  not  have  issued  said  policy  sued 
upon  if  it  had  known  that  any  part  of  said  represen- 
tations and  warranties  were  false;  that  it  did  not 
learn  of  the  untruthfulness  of  said  statements  until 
August  10,  1914,  on  whi«h  day  appellant  notified  the 
appellee  that  the  appellant  had  canceled  and  re- 
rescinded  the  policy  sued  upon  by  reason  of  the  mis- 
representations and  breaches  of  warranty  on  the  part 
of  Orlando  H.  Couch,  and  that  appellant  held  itself 
accountable  for  the  amount  of  premiums  which  had 
been  paid  on  such  policy,  and  on  said  day  mailed  a 
check  to  appellee  for  $188.35,  drawn  upon,  accepted 
by,  and  certified  to,  by  the  Central  Trust  Company  of 
Illinois,  the  above  sum  being  the  full  amount  of  the 
premiums  which  had  been  paid  on  the  poUcy  sued 
upon;  that  all  the  transactions  between  the  parties 
theretofore  had  been  by  checks  on  banks ;  that  appel- 
lee knew  that  said  check  was  valid ;  that  she  was  un- 
willing to  receive  and  accept  the  amount  of  the  pre- 
mium paid  by  Orlando  H.  Couch  on  said  policy,  and 
would  not  have  accepted  the  same  had  tender  been 
made  in  legal  tender ;  that  she  returned  said  check  to 
appellant  without  making  objection  to  the  form  of  the 
tender ;  that  appellant,  knowing  the  appellee  was  un- 
willing to  receive  the  return  of  said  premium,  made 
no  further  offer  to  repay  said  money  except  as  here- 
inafter stated;  that  the  appellee  refused  to  join  in 
the  cancellation  of  said  policy  of  insurance,  and  filed 
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her  complaint  herein  August  19,  1914,  for  the  full 
amount  of  the  policy  and  interest;  that  a  summons 
was  issued  for  appellant  returnable  October  1,  1914 ; 
that  appellant  was  required  to  answer  November  10, 
1914,  at  which  time  appellant  filed  its  first  answer 
herein,  and  paid  to  the  clerk  of  the  court  the  full 
amount  of  the  premiums  paid  upon  said  policy,  to  wit, 
$188.35,  and  in  said  answer  declared  said  policy  of 
insurance  rescinded  and  canceled;  that  thereafter, 
on  November  30, 1914,  appellant  tendered  and  oflfered 
to  pay  appellee  in  legal  tender  coin  of  the  United 
States  the  sum  of  $201.62,  being  the  principal  and 
interest  on  said  premiums,  and  that  it  also  paid  into 
the  clerk's  oflSce  the  additional  sum  of  $21.72,  cover- 
ing all  the  accrued  court  costs ;  that  appellee  refused 
to  accept  the  return  of  said  premium ;  that  all  of  said 
money  was  on  said  day  paid  into  court,  and  is  now 
in  the  hands  of  the  clerk  for  appellee's  benefit  and 
use,  by  reason  of  which  facts  it  is  alleged  that  the 
policy  of  insurance  sued  upon  is  null  and  void,  and 
was  not  in  force  at  the  time  of  Orlando  H.  Couch's 
death. 

The  appellee  filed  a  reply  in  five  paragraphs,  the 
first  of  which  was  a  general  denial.  A  demurrer  was 
sustained  to  the  second  and  third  paragraphs.  The 
fourth  paragraph  alleged  the  issuing  of  the  policy  by 
the  Monarch  company  in  September,  1911 ;  the  execu- 
•  tion  of  the  reinsurance  contract  between  the  receiver 
of  the  Monarch  company  and  the  appellant  company ; 
the  application  of  Orlando  H.  Couch  to  the  appellant 
for  the  policy  sued  upon ;  that  the  policy  sued  upon 
was  issued  in  the  place  of , and  as  a  continuance  of, 
the  policy  issued  by  the  Monarch  company,  in  which 
it  was  agreed  that  said  policy  of  insurance  and  appli- 
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cation  therefor  was  the  entire  contract  between  the 
parties,  said  policy  and  application  therefor  being 
set  out  and  made  a  part  of  the  reply ;  that  no  med- 
ical examination  was  attached  to  or  made  a  part  of 
said  policy;  that  by  the  express  provision  of  said 
policy  the  medical  examination  referred  to  in  appel- 
lant's  answer  was  excluded  therefrom;  that,  accord- 
ing to  the  terms  of  the  Monarch  life  policy,  it  was 
incontestable  after  one  year  from  its  date,  except  for 
nonpayment  of  premiums;  that  more  than  one  year 
had  elapsed  after  it  was  issued  before  the  death  of 
Orlando  H.  Couch ;  that  the  Monarch  company,  at  the 
time  of  issuing  the  policy,  had  full  knowledge  and 
information  of  the  fact  that  Orlando  H,  Couch  had 
formerly  made  **  applications '  *  for  insurance  upon 
which  policies  had  not  been  issued,  and  that  the  Mon- 
arch company  issued  the  policy  to  Orlando  H.  Couch 
with  the  information  and  knowledge  of  the  facts  and 
circumstances  connected  therewith;  and  that,  at  the 
time  when  the  appellant  company  issued  the  policy 
sued  upon,  it  had  knowledge  and  information  of  such 
former  **  application '*  for  insurance  by  Orlando  H. 
Couch. 

The  fifth  paragraph  of  reply  alleged  that,  within  a 
few  days  after  the  death  of  Orlando  H.  Couch,  appel- 
lee prepared  all  the  proofs  of  death  as  she  believed 
to  be  necessary  under  the  terms  of  the  policy  sued 
upon  and  forwarded  same  to  appellant;  that  appel-t 
lant,  after  the  receipt  of  said  proofs  of  loss  and  with 
full  knowledge  of  all  the  facts  set  out  in  its  second 
answer,  requested  and  required  appellee  to  make  ad- 
ditional affidavits  and  proofs  of  death,  which  she  did 
at  great  expense  and  trouble,  and  that,  although  ap- 
pellant was  fully  advised  and  knew  all  the  matters  set 
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up  in  its  answer,  it  did  not  notify  appellee  until  long 
after  the  receipt  by  it  of  said  additional  proofs  that 
any  objection  would  be  made  by  it  to  the  payment  of 
said  policy  of  insurance  sued  on  herein,  and  did  not 
until  long  after  said  time  inform  her  of  its  refusal 
to  pay  any  sum  due  thereon  by  reason  of  the  matters 
set  forth  in  its  answer.  Wherefore  she  says  that 
appellant  has  waived  its  defense  in  this  action,  and 
ought  to  be  estopped  to  defend  on  account  of  the  mat- 
ter set  forth  in  the  answer. 

The  appellant  filed  a  demurrer  for  want  of  facts  to 
the  fourth  paragraph  of  reply,  which  was  overruled 
and  exception  saved.  There  was  a  trial  by  jury,  which 
resulted  in  a  verdict  in  favor  of  appellee  for  $5,773.24. 
Appellee  filed  a  remittitur  for  $369.24,  and  judgment 
was  rendered  for  $5,414. 

Appellant  filed  a  motion  for  a  new  trial  for  the  rea- 
sons that  the  verdict  is  not  sustained  by  sufficient 
evidence,  is  contrary  to  law,  and  also  because  of 
alleged  errors  in  the  giving  of  certain  instructions 
tendered  by  appellee,  and  in  refusing  to  give  certain 
instructions  tendered  by  the  appellant. 

Appellee  contends  that  the  appellant  has  failed  to 

have  the  record  paged  and  indexed,  and  to  have  the 

marginal  notes  made  as  required  by  the  rules 

T.     of  this  court,  and  that  the  appeal  should  be  dis- 
missed.   There  has  been  a  substantial  compli- 
ance with  the  rules  in  relation  to  the  preparation  of 
the  record,  and  when  that  is  done  the  cause  will  not 
be  dismissed. 

The  first  error  assigned  is  that  the  court  erred  ir 
overruling  the  demurrer  to  the  fourth  paragraph  of 
appellee's  reply.  This  paragraph  of  reply  contains 
two  purported  avoidances  of  the  answer:     (1)  That 
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the  policy  issued  by  the  Monarch  company  contained 
a  provision  that  after  one  year  it  should  be  incontest- 
able, and  that  more  than  one  year  had  passed  after  it 
was  issued  and  before  the  death  of  the  insured;  and 
(2)  that  when  the  Monarch  company  issued  its  policy 
to  Orlando  H.  Couch  it  knew  that  he  had  formerly 
made  ** applications^*  for  insurance  upon  which  poli- 
cies had  not  been  issued,  and  that  appellant  at  the 
time  it  issued  the  policy  sued  upon  had  knowledge  and 
information  of  such  former  "application**  for  insur- 
ance. 

The  insurance  policies  issued  by  the  Monarch  Com- 
pany and  the  one  sued  upon,  together  with  the  appli- 
cations for  insurance,  the  medical  examina- 

2.  tions,  health  certificate  and  the  reinsurance 
contract  are  all  set  out  in  the  pleadings,  so 
that  it  is  a  question  of  law  whether  the  incon- 

3.  testable  clause  in  the  Monarch  policy  became  a 
part  of  the  policy  issued  by  the  appellant. 

Under  the  terms  of  the  reinsurance  contract,  Orlando 
H.  Couch,  as  a  member  of  the  Monarch  company,  was 
given  a  choice  of  two  options :  ( 1 )  To  continue  pay- 
ing to  the  appellant  the  same  premium  for  the  same 
period  as  was  theretofore  to  be  paid  by  him  to  the 
Monarch  company,  and  be  thereafter  insured  against 
death  in  the  appellant  company  for  such  an  amount 
of  insurance  as  the  premiums  paid  by  him  to  the 
appellant  would  purchase  according  to  the  table  of 
rates  set  out  in  the  reinsurance  contract;  (2)  within 
one  year  to  make  a  written  application  on  the  form 
prescribed  by  the  appellant  and  by  furnishing  satis- 
factory evidence  of  insurability  at  the  time  of  mak- 
ing such  application  to  receive  from  appellant,  free 
of  expense,  a  choice  of  three  policies  for  any  desired 
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amount  within  the  limits  fixed  by  the  by-laws  of  the 
appellant,  and  for  such  new  policy  paying  the  rates 
applicable  to  his  age  at  the  time  of  becoming  a  mem- 
ber of  the  Monarch  company.  He  chose  the  second 
option,  entered  into  a  new  contract  with  the  appellant, 
received  a  new  policy  insuring  him  against  death,  and 
no  other  contingency,  and  surrendered  for  cancella- 
tion his  policy  which  had  been  issued  by  the  Monarch 
company.  The  reinsurance  contract  expressly  elimi- 
nated and  excluded  from  the  new  policy  *  *  all  benefits, 
privileges  or  conditions  contained  in  the  policy  is- 
sued by  the  Monarch  Life  Indemnity  Company  other 
than  the  amount  payable  at  death,  ^^  which  death  bene- 
fit was  made  subject  to  the  conditions  expressed  in 
the  policy  issued  by  the  appellant. 

The  rights  of  the  insured  and  the  appellant  were 
fixed  by  the  terms  of  the  policy  issued  by  the  appel- 
lant. The  incontestability  clause  in  the  policy  issued 
by  the  Monarch  company  had  no  bearing  upon  the 
policy  sued  upon ;  it  was  not  made  a  part  thereof,  and 
did  not  bind  appellant. 

We  next  pass  to  that  part  of  the  reply  relative  to 
the  former  applications  of  Orlando  H.  Couch  for  in- 
surance.   According  to  the  terms  of  the  rein- 

4.  surance  contract  appellee's  decedent  was  not 
required  to  undergo  a  medical  examination  in 
order  to  secure  the  policy  in  suit,  but  he  was  required 
to  furnish  ** satisfactory  evidence  of  insurability,''  at 
the  time  of  making  his  application,  and  this  he  under- 
took to  do  by  signing  the  statement  hereinbefore  set 
out,  in  which  he  ** expressly  warranted"  that  his  ap- 
plication and  the  statements  and  medical  examination 
made  by  him  to  the  Monarch  company  for  insurance 
are,  and  were  when  made,  true,  and  if  the  same,  or  any 
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part  of  the  same,  were  untrue,  the  policy  applied  for 
in  the  appellant  company  should  be  void. 

When  the  insured  made  his  application  for  mem- 
bership in  the  Monarch  company,  he  submitted  there- 
with, and  as  a  part  thereof,  a  medical  examination, 
wherein  he  was  asked  if  he  had  ever  been  refused 
insurance  in  any  company  or  order,  to  which  he 
answeired  **No."  Appellant's  answer  alleged  that 
prior  to  said  time  he  had  made  application  for  and 
had  been  refused  insurance  in  two  different  com- 
panics,  which  facts  were  unknown  to  appellant  when 
it  issued  the  policy  in  suit. 

It  will  be  observed  that  the  reply  does  not  meet  all 
the  allegations  of  the  answer.  The  language  of  the 
reply  is  that  the  defendant  had  knowledge  and  infor- 
mation of  such  former  ** application*'  for  insurance 
made  by  Orlando  H.  Couch.  If  we  should  hold  that 
it  was  the  intention  of  the  pleader  to  allege  knowledge 
of  both  applications  mentioned  in  the  answer,  the 
reply  would  still  be  subject  to  demurrer  on  account 
of  the  failure  to  allege  that  appellant  had  knowledge 
that  insurance  had  been  refused.  Supreme  Tribe;  etc. 
V.  Lennert  (1912),  178  Ind.  122,  98  N.  E.  115.  There 
are  other  allegations  in  the  answer  to  the  effect  that 
the  insured  was  afflicted  with  certain  diseases,  includ- 
ing kidney  diseases,  at  the  time  he  made  application 
for  the  policy  in  suit,  and  that  he  knew  of  his  dis- 
eased condition,  and  that  appellant,  if  it  were  pos- 
sessed of  such  information,  would  not  have  issued 
the  policy  in  question ;  that  he  fraudulently  concealed 
such  facts  from  appellant;  that  such  diseases  con- 
tinued and  caused  his  death.  The  reply  also  fails  to 
respond  to  this  part  of  the  answer,  and  is  subject  to 
demurrer  for  that  reason.     The  appellee  makes  no 
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attempt  to  upheld  the  reply,  except  on  the  theory  that 
**a  bad  reply  is  good  enough  for  a  bad  answer/* 

The  appellee,  in  support  of  this  theory,  insists  that 
the  answer  is  not  sufficient,  because  it  does  not  allege 
that  all  the  premiums  received  by  the  Monarch  com- 
pany had  been  tendered  to  appellee,  and  that  the 
appellant  did  not  give  notice  of  its  intention  to  re- 
scind the  contract,  or  make  tender  of  the  premiums 
within  a  reasonable  time.  The  insured  died  April  30, 
1914.  Appellant,  in  its  answer,  alleges  that  it  did  not 
learn  of  the  untruthfulness  of  the  statements  made  by 
insured  until  August  10, 1914,  when  it  notified  appel- 
lee of  its  intention  to  rescind,  and  mailed  her  a  check 
for  the  amount  of  the  premiums  paid;  that  appellee 
returned  said  check,  without  objection  to  the  form 
of  the  tender,  and  filed  her  complaint  in  this  action 
August  19,  1914;  that,  on  November  30,  1914,  appel- 
lant tendered  to  appellee  $201.62,  that  being  an 
amount  sufficient  to  cover  the  premiums  paid  to  ap- 
pellant, together  with  all  interest  thereon,  and  that 
the  further  sum  of  $21.72,  an  amount  sufficient  to 
cover  and  pay  all  the  costs  of  this  action,  was  ten- 
dered to  appellee ;  that  appellee  refused  to  accept  said 
tender,  and  that  thereupon  said  money  was  paid  into 
court  for  the  use  of  appellee. 

The  tender  of  the  $201.62,  plus  $21.72  costs,  made 
November  30,  was,  under  the  circumstances,  made 

within  a  reasonable  time,  and  was  sufficient  in 
5-6.   amount.    This  being  true,  it  is  not  necessary 

for  us  to  determine  whether  the  mailing  of  the 
check  was  a  sufficient  tender.  The  appellant  was  not 
required  to  return  any  of  the  premiums  paid  to  the 
Monarch  company,  but  was  required  to  return  only 
the  premiums  which  it  had  received  from  the  in- 
sured, amounting  to  $188.35. 
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The  appellee  next  contends  that  the  medical  exami- 
nation referred  to  in  the  answer  contains  no  specifica- 
tion or  stipulation  of  warranty,  and  is  not 

7.     shown  to  have  been  made  a  part  of  the  policy 
issued  by  the  Monarch  company,  and  that  a 
breach  of  warranty  cannot  be  based  upon  it. 

It  is  not  necessary  that  the  medical  examination 
should  contain  any  stipulations  of  warranties,  or  that 
it  should  have  been  made  a  part  of  the  policy  issued 
by  the  Monarch  company.  It  was  made  by  the  in- 
sured to  the  Monarch  company,  and  in  his  application 
to  the  appellant  he  referred  to  this  medical  examina- 
tion and  warranted  the  statements  in  it  to  be  true, 
thus  making  the  said  statement  a  part  of  his  appli- 
cation for  the  policy  sued  upon.  Under  the  condi- 
tions of  the  policy  issued  by  appellant,  a  breach  of 
warranty  could  be  founded  upon  false  statements 
made  by  the  insured  in  his  application  to  the  Monarch 
company. 

The  answer  alleged  that  at  the  time  the  insured 
made  his  application  to  the  appellant  for  insurance 
he  was  not  in  sound  health ;  that  he  was  afflicted  with 
certain  diseases,  which  continued  to  exist  and  after- 
wards caused  his  death ;  that  he  had  been  examined 
by  physicians,  and  was  informed  of  his  condition; 
that,  for  the  purpose  of  obtaining  the  issuance  of  the 
policy  sued  upon,  he  fraudulently  concealed  said  in- 
formation, although  he  knew  appellant  would  not 
issue  the  policy  if  it  knew  of  his  condition,  and  that 
appellant  had  no  knowledge  of  his  condition. 

The  health  certificate,  which  was  a  part  of  his  appli- 
cation presented  to  the  appellants,  contained  the  fol- 
lowing statement : 
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**As  a  basis  of  and  consideration  for  said  new 
policy,  I  hereby  submit  and  warrant  that  I  am 
now  in  sound  health,  that  there  is  no  cause  in 
connection  with  my  physical  condition  that  would 
be  a  bar  to  my  securing  life  insurance  or  in  any 
way  shorten  my  life ;  that  I  have  never  suffered 
from''  certain  diseases,  naming  them. 

■m 

Stipulations  and  conditions  like  these  in  an  appli- 
cation are  regarded  in  the  nature  of  conditions  prece- 
dent  to  the  policy  becoming  effectual.  The  answer 
does  not  disclose  the  existence  of  a  temporary  ailment 
or  indisposition  not  related  to  the  permanent  health 
of  the  insured,  but  rather  to  a  serious  and  incurable 
condition  of  such  a  nature  as  to  shorten  his  life,  and 
antedating  the  application,  and  continuing  without 
interruption  thereafter  until  it  terminated  in  his 
death. 

The  facts  alleged  show  the  existence  of  such  a  con- 
dition and  such  a  breach  thereof  as  rendered  the 
policy  void  at  the  election  of  the  insurer.  Ebner, 
Admr.,  v.  Ohio,  etc.,  Ins.  Co.  (1918),  69  Ind.  App.  32, 
121  N.  E.  315;  Metropolitan  Life  Ins.  Co.  v.  Solomito 
(1916),  184  Ind.  722, 112  N.  E.  521. 

The  answer  set  out  in  full  the  express  warranty  of 
the  insured  that  the  statements  and  warranties  con- 
tained in  his  application  and  medical  examination  to 
the  Monarch  company  for  insurance  were  true  when 
made,  and  alleged  that  in  said  medical  statement  he 
falsely  stated  that  he  had  never  been  refused  insur- 
ance in  any  company  or  order;  that  he  had  prior 
thereto  made  application  for  insurance  upon  his  life 
with  the  Hartford  Life  Insurance  Company,. and  also 
with  the  Mutual  Life  Insurance  Company  of  New 
York;  that  both  of  said  applications  had  been  re- 
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jected  and  refused  prior  to  the  time  when  he  so 
answered  said  question;  that  said  statements  were 
warranties  and  material  to  the  risk  incurred  by  appel- 
lant in  the  policy  sued  upon;  that  appellant  had  no 
knowledge  of  the  falsity  of  said  answer,  and  would 
not  have  issued  the  poUcy  if  it  had  known  that  said 
answer  was  false. 

Under  the  application  and  policy  of  insurance  in- 
volved in  this  case,  the  insured  warranted  the  truth- 
fulness of  his  statement  that  he  had' never  been 

8.     refused  insurance.   But,  if  this  were  treated  as 

a  representation,  it  would  make  no  difference 

in  our  holding,  for  the  answer  alleges  that  his  answer 

to  said  question  was  material  to  the  risk,  that  it  was 

false,  and  that  its  falsity  was  unknown  to  appellant. 

A  false  answer  by  an  applicant  for  insurance  that 
he  had  never  been  rejected  by,  or  refused  insurance 
in,  any  other  company,  in  the  absence  of  waiver  or 
estoppel,  renders  the  policy  voidable  at  the  election 
of  the  insurer.  Supreme  Lodge,  etc.  v.  Miller  (1915), 
60  Ind.  App.  269,  110  N.  E.  556;  Kelly  v.  Life  Ins. 
Clearing  Co.  (1896),  113  Ala.  453,  21  South.  361; 
March  v.  Metropolitan  Life  Ins.  Co.  (1898),  186  Pa. 
629,  40  Atl.  1100,  65  Am.  St.  887 ;  Finch  v.  Modern 
Woodman,  etc.  (1897),  113  Mich.  646,  71  N.  W.  1104; 
Finn  v.  Metropolitan  Life  Ins.  Co.  (1903),  70  N.  J. 
Law  255,  57  Atl.  438 ;  American  Life  Ins.  Co.  v.  Judge 
(1899),  191  Pa.  484,  43  Atl.  374;  Security,  etc.,  Ins. 
Co.  V.  Webb  (1901),  106  Fed.  808,  45  C.  C.  A.  648, 
55  L.  B.  A.  122;  Webb  v.  Security,  etc.,  Ins.  Co. 
(1903),  126  Fed.  635,  61  C.  C.  A.  383;  Home  Life  Ins. 
Co.  V.  Myers  (1901),  112  Fed.  .846,  50  C.  C.  A.  544; 
Nat.  Life  Assn.  v.  Hopkins  (1899),  97  Va.  167, 33  S.  E. 
539;  Moore  v.  Mutual,  etc..  Life  Assn.  (1903),  133 
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Mich.  526,  95  N.  W.  573 ;  Langdeau  v.  John  Hancock, 
etc.,  Ins.  Co.  (1907),  194  Mass.  56,  80  N.  E.  452,  18 
L.  R.  A.  (N.  S.)  1190;  Clemans  v.  Supreme  Assembly, 
etc.  (1892),  131  N.  Y.  485, 30  N.  E.  496, 16  L.  R.  A.  33 ; 
Aetna  Life  Ins.  Co.  v.  Moore  (1913),  231  U.  S.  543,  ^ 

34  Sup.  Ct.  186,  58  L.  Ed.  356 ;  Prudential  Ins.  Co.  v. 
Moore  (1913),  231  U.  S.  560, 34  Sup.  Ct.  191, 58  L.  Ed. 
367. 

This  is  the  rule  even  though  the  policy  by  its  terms 
provides  that  such  a  statement  shall  be  treated  as  a 
representation  and  not  as  a  warranty.  See  Ebner, 
Admr.  v.  Ohio,  etc.,  Ins.  Co.,  supra,  where  this  court 
had  before  it  a  policy  which  expressly  made  all  state- 
ments in  the  application  representations  and  not  war. 
ranties.  The  court,  speaking  through  Caldwell,  J., 
said:  ** Knowing  that  he  had  made  the  application, 
he  was  bound  to  know  that  it  had  either  been  rejected 
or  that  it  was  pending,  and,  if  pending,  his  answer 
was  likewise  false.  *  *  *  His  answer  .that  no 
physician  had  within  the  last  ten  years  expressed  an 
unfavorable  opinion  concerning  his  health  was  un- 
true, and  likewise  his  answer  that  he  did  not  have 
at  the  time  of  the  application,  and  that  he  never  had 
had,  any  disease  of  the  heart.  Under  a  provision 
embodied  in  the  incontestability  clause  as  above  set 
out,  the  statements  now  under  consideration  should  be 
dealt  with  as  representations  rather  than  warranties. 
Their  nature  is  such  that  they  should  be  regarded  as 
material  to  the  risk.  *  *  *  We  then  have  a  case 
of  representations,  false  in  fact  and  material  to  the 
risk.  A  material  false  representation  is  a  ground  for 
the  avoidance  of  an  insurance  policy  the  same  as  any 
other  contract.  14  R.  C.  L.  1021.  Such  a  representa- 
tion may  be  designated  as  a  misrepresentation.  A 
misrepresentation,  as  that  term  is  used  in  its  rela- 
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tion  to  insurance  policies,  is  the  statement  of  some- 
thing as  a  fact  which  is  untrue  in  fact,  and  which  the 
assured  states,  knowing  it  to  be  untrue,  with  an  intent 
to  deceive  the  underwriter,  or  which  he  states  posi- 
tively as  true,  without  knowing  it  to  be  true,  and 
which  has  a  tendency  to  mislead,  such  fact  in  either 
case  being  material  to  the  risk.  Daniels  v.  Hudson 
River  Fire  Ins.  Co.  (1853),  66  Mass.  (12  Gush.)  416; 
(59  Am.  Dec.  192) ;  Clark  v.  Union,  etc.,  Ins.  Co. 
(1860),  40  N.  H.  333, 77  Am.  Dec.  721 ;  14  E.  C.  L.  1021. 
Such  a  misrepresentation  has  the  force  and  effect  of 
a  positive  fraud.  ^ ' 

If  this  be  true  in  cases  where  the  statements  are  to 
be  treated  as  representations,  there  is  certainly  more 
reason  for  so  holding  in  a  case  like  the  present  where 
the  contract  makes  them  warranties. 

Answers  to  questions  propounded  by  an  insurance 

company  in  an  application  for  insurance  will  not  be 

construed  as  warranties,  unless  they  are  clearly 

9.  shown  by  the  form  of  the  contract  to  have  been 
so  intended  by  the  parties.  But  the  parties 
have  a  right  to  make  them  warranties  if  they  so  desire, 
and  when  the  contract  so  provides  they  must  be  lit- 
erally true,  or  the  insurance  is  voidable.  A  reading 
of  the  policy  now  under  consideration  and  the  appli- 
cation which  is  made  a  part  of  the  policy  leaves  no 
doubt  as  to  the  intention  of  the  parties.  The  state- 
ment, *'I  hereby  expressly  warrant  *  *  *  that 
my  application  to  said  Monarch  Life  Indemnity  Com- 
pany and  the  statements  and  warranties  contained  in 
said  application  *  *  *  medical  examination  and 
health  certificate  made  by  me  to  said  Monarch  Life 
Indemnity  Company  are  and  were  true  when  made,^' 

VOL.  70—46 
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is  as  explicit  as  any  language  can  make  it,  and  makes 
it  clear  that  a  warranty  was  intended. 

The  appellant's  answer  was  sufficient,  and  it  was 
therefore  error  to  overrule  the  demurrer  to  the 
fourth  paragraph  of  reply. 

The  next  iassignment  of  error  relates  to  the  over- 
ruling of  the  motion  for  a  new  trial.  It  is  claimed 
that  the  court  erred  in  giving  instructions  Nos. 

10.  8  and  18,  given  at  the  request  of  the  appellee, 
and  No.  3,  given  by  the  court  on  its  own  motion. 
The  appellee  calls  our  attention  to  the  fact  that  the 
appellant  has  not  set  out  all  the  instructions  given 
and  insists  that  it  is  the  duty  of  the  court  to  refuse  to 
consider  any  question  as  to  whether  or  not  there  is 
error  in  giving  or  refusing  said  instructions,  and 
cites  Chicago,  etc.  R.  Co.  v.  Williams  (1907),  168  Ind. 
276,  79  N.  E.  442,  and  Ellison  v.  Ryan  (1909),  43  Ind. 
App.  610,  87  N.  E.  244,  in  support  of  that  contention. 
The  rule  was  formerly  as  stated  by  appellee,  but  since 
the  decision  in  the  case  of  Simplex,  etc.,  Appliance  Co. 
V.  Western,  etc..  Belting  Co.  (1909),  173  Ind.  1,  88 
N.  E.  682,  the  rule  has  been  otherwise.  The  rule  now 
is  that  when  an  appellant  desires  to  challenge  the  cor- 
rectness ^of  any  of  the  instructions  given,  he  must  see 
that  all  of  the  instructions  given  are  in  the  record,  but 
it  is  only  necessary  that  he  set  out  in  his  brief  those 
that  he  claims  are  erroneous.  If  there  are  other  in- 
structions given  or  tendered  by  appellant,  which  over- 
come the  alleged  error,  it  is  the  duty  and  privilege  of 
the  appellee  to  call  our  attention  to  thjem  and  to  set 
them  out  in  his  brief. 

We  have  examined  the  instructions  about  which 
complaint  is  made.  There  was  no  error  in  the  giving 
of  any  of  them. 
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The  appellant  contends  that  it  tendered  instructions 

numbered  from  1  to  19,  and  that  the  court  erred  in 

refusing  to  give  certain  of  them.    The  appellee 

11.  calls  our  attention  to  the  fact  that  the  record 
discloses  that  the  bill  of  exceptions  shows  that 
appellant  tendered  instructions  numbered  1  to  20,  and 
that  the  record  fails  to  show  which  were  given  and 
which  refused.  We  have  examined  the  bill  of  excep- 
tions, and  are  of  the  opinion  that  appellee's  point  is 
well  taken,  and  that  no  question  is  properly  presented 
on  the  refusal  of  the  court  to  give  the  instructions 
tendered. 

The  appellant  also  contends  that  the  verdict  of  the 
jury  is  not  sustained  by  sufficient  evidence,  and  is  con- 
trary  to  law. 

The  undisputed  evidence  shows  that  in  1911,  and 
prior  to  the  time  when  the  insured  applied  to  the 
Monarch  company  for  insurance,  he  had  applied  to 
the  Hartford  Life  Insurance  Company  and  also  to 
the  New  York  Mutual  Life  Insurance  Company,  and 
that  both  of  said  companies  had  refused  him  insur- 
ance because  of  the  condition  of  his  health;  that  on 
September  21,  1911,  he  applied  to  the  Monarch  com- 
pany for  insurance  and  submitted  to  a  medical  exami- 
nation, in  which  he  stated  that  he  had  iiever  been 
refused  insurance  by  any  company;  that  his  said 
statement  was  false ;  that  he  knew  it  was  false ;  that 
he  signed  and  presented  his  application  to  the  appel- 
lant company  as  alleged  in  the  answer,  wherein  he 
warranted  that  all  the  statements  made  by  him  in 
his  application  and  medical  examination  to  the  Mon- 
arch company  were  true ;  that  the  appellant,  when  it 
issued  the  policy  sued  upon,  did  not  know  that  he  bad 
been  refused  insurance ;  that  it  relied  on  the  truthful- 
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ness  of  his  statements,  and  did  not  learn  of  the  un- 
truthfulness of  his  statement  until  August  10,  1914, 
when  it  elected  to  rescind  the  insurance  contract,  and, 
as  we  have  heretofore  stated,  mailed  a  check  to  ap- 
pellee for  the  amount  of  premiums  paid  to  appellant, 
and  afterwards  tendered  her  a  sufficient  amount  of 
money  to  pay  such  premiums,  interest  and  costs,  and 
afterwards  paid  the  same  into  court  for  the  use  of 
appellee;  that  the  insured  died  April  30,  1914;  that 
proof  of  death  was  received  by  appellant  May  8, 1914 ; 
that  this  proof  of  death  consisted  of  an  affidavit  made 
by  appellee  in  which  she  gave  the  cause  of  death  as 
*' chronic  nephritis ''  (which  is  a  disease  of  the  kid- 
neys) ;  that  she  did  not  know  how  long  the  insured 
had  had  this  disease,  and  that  Charles  N.  Browtl  had 
been  tlie  attending  physician  of  the  deceased  for  the 
last  five  years.  The  affidavit  of  Dr.  Brown  as  the 
attending  physician  was  also  made  a  part  of  the  proof 
of  death.  His  affidavit,  dated  May  5, 1914,  stated  that 
he  had  attended  the  deceased  during  his  last  sickness, 
arid  that  the  health  of  the  deceased  began  to  be  af- 
fected about  a  year  before.  (The  policy  in  question 
was  issued  October  1,  1913.)  Dr.  Brown  also  stated 
in  his  affidavit  that  he  was  first  consulted  by  the  in- 
sured concerning  the  disease  which  caused  his  death 
in  September  or  October,  1913,  and  that,  in  his  opin- 
ion, the  deceased  had  been  afflicted  with  such  disease 
one  year,  and  that  the  final  illness  was  not  compli- 
cated with  or  preceded  by  any  other  disease.  On 
June  26,  1914,  appellant  wrote  a  letter  to  appellee 
calling  her  attention  to  the  fact  that  her  affidavit 
stated  the  cause  of  death  to  be  "chronic  nephritis, *' 
and  that  the  insured's  health  first  began  to  be  affected 
about  seven  or  eight  months  prior  to  his  death,  and 
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asking  her  to  strengthen  her  memory  to  the  utmost 
to  indicate  more  exactly,  if  possible,  when  it  became 
known  to  her  or  to  the  insured  that  he  was  af9icted 
with  nephritis,  and  also  calling  her  attention  to  the 
statements  in  the  affidavit  of  Dr.  Brown,  and  also 
asking  her  to  favor  appellant  with  her  knowledge  as 
to  the  condition  of  Mr.  Couch 's  health  for  the  last  two 
or  three  years,  and  that  she  supply  appellant  with 
what  informtaion  she  had  concerning  applications 
which  he  had  made  for  insurance  in  recent  years. 
This  letter  ended  by  telling  her  that,  when  appellant 
received  her  reply,  it  would  act  promptly  in  disposing 
of  her  claim. 

On  July  8, 1914,  appellant  again  wrote  to  appellee, 
saying  that  no  reply  had  been  received  to  the  letter 
of  June  26,  requesting  further  information,  and  insist- 
ing that  appellee  give  the  information  requested  be- 
fore appellant  would  make  any  definite  disposition 
of  the  death  claim,  notwithstanding  the  threats  made 
by  her  attorney  to  bring  suit  in  case  the  claim  was 
not  paid  before  July  15.  On  July  16,  appellant  wrote 
a  letter  to  J.  L.  Grouse,  attorney  for  the  appellee, 
acknowledging  the  receipt  of  his  letter  of  the  11th 
instant,  inclosing  proofs  of  loss,  and  stating  that 
additional  affidavits  which  it  deemed  necessary  were 
that  day  being  mailed  to  appellee;  that  if,  after  a 
thorough  review  of  all  the  available  proofs,  the  ap- 
pellant felt  compelled  to  deny  payment  of  the  claim, 
it  would  frankly  give  him  the  reasons  for  so  doing, 
and  that  if,  on  the  other  hand,  it  found  that  the  proofs 
supported  the  claim,  no  time  would  be  lost  in  making 
payment.  The  appellant  had  employed  the  Hooper 
Holmes  Bureau  to  investigate  the  facts,  and  on  July 
14,  received  a  letter  to  the  effect  that  the  bureau  had 
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information  to  the  effect  that  the  insured  was  in  bad 
health  when  he  applied  for  the  insurance,  and  that 
he  had  been  rejected  by  two  different  companies.  On 
July  16,  appellant  wrote  to  appellee  to  the  effect  that 
it  had  learned  that  her  husband  had  been  treated  by 
Drs.  Davis,  HoUiday  and  Greenleaf  during  the  past 
three  years,  and  inclosing  blank  affidavits  with  a  re- 
quest that  she  secure  an  affidavit  from  each  of  these 
physicians,  and  promising  to  make  prompt  disposi- 
tion of  the  claim  upon  receipt  of  these  affidavits.  The 
appellee  secured  these  three  affidavits  and  mailed 
them  to  appellant  some  time  in  July.  Appellant  con- 
tinued its  investigations  through  the  Hooper  Holmes 
Bureau  until  August  10, 1914,  when  it  wrote  to  appel- 
lee, giving  her  a  full  report  of  the  facts  disclosed  by 
the  investigation,  informing  her  that  it  elected  to 
rescind  and  cancel  the  policy,  and  inclosing  her  a 
check  for  the  premiums  paid  to  appellant.  It  also 
appears  from  the  undisputed  evidence  that,  after  ap- 
pellee received  the  letter  of  July  16,  she  secured  the 
three  affidavits  called  for ;  that  her  expenses  in  secur- 
ing them  were  $25,  not  including  her  personal  ex- 
penses. 

The  claim  of  appellee  that  the  appellant  ought  to  be 

estopped  is  based  upon  the  fact  that,  after  it  received 

the  letter  from  the  investigating  bureau  on 

12.  July  14,  it  called  upon  appellee  for  the  affi- 
davits of  the  three  physicians,  which  she  se- 
cured, and  which  cost  her  twenty-five  dollars.  The 
claim  of  appellee  that  appellant  should  be  estopped 
cannot  be  upheld.  When  appellant  requested  that  ap- 
pellee secure  these  affidavits  it  informed  her  and  her 
attorney  that  if,  upon  full  investigation,  her  claim  was 
found  to  be  valid,  it  would  be  paid  without  delay,  but 
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if  it  was  determined  otherwise,  she  would  be  frankly- 
informed  of  the  facts  and  the  reasons  why  it  would 
not  be  paid.  Appellee  and  her  attorney  both  knew 
that  appellant  was  investigating  the  facts  connected 
with  the  application  for  insurance,  and  that  the  valid- 
ity of  the  policy  would  probably  be  contested.  Appel- 
lee is  therefore  in  no  position  to  claim  that  she  was 
misled  by  appellant. 

An  insurance  company  is  estopped  to  declare  a  for- 
feiture of  an  insurance  contract,  if,  with  full  knowl- 
edge of  the  facts,  it  states  to  the  beneficiary,  or 

13.  causes  the  beneficiary  reasonably  to  believe 
that  the  insurance  company  does  not  intend  to 

stand  upon  the  right  of  forfeiture,  and  with  such  rep- 
resentations and  actions  causes  the  beneficiary  to  do 
any  act  entailing  expense  and  trouble,  upon  the  belief 
that  the  company  has  waived  the  right  of  forfeiture. 
No  such  state  of  facts  is  shown  to  exist  in  this  case. 
There  is  no  evidence  that  appellee  was  misled  by  any- 
thing that  appellant  did,  or  that  appellant  did  any- 
thing which  can  be  construed  as  a  waiver  or  estoppel. 
The  statement  of  the  insured  that  he  had  never 
been  refused,  insurance  was  a  warranty,  and,  as  such, 
must  be  absolutely  and  literally  true.    Such  a 

14.  statement  cannot  be  deviated  from  in  the  small- 
est particular.    Its  falsity  is  sufficient  to  void 

the  policy.  Catholic  Order,  etc.  v.  Collins  (1912),  51 
Ind.  App.  285,  99  N.  E.  745. 

Our  conclusion  is  that  the  verdict  is  not  supported 
by  the  evidence,  and  is  contrary  to  law.  The  court 
therefore  erred  in  overruling  the  motion  for  a  new 
trial. 

Judgment  reversed,  with  instructions  to  sustain 
the  motion  for  a  new  trial,  to  sustain  the  demurrer  to 
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the  fourth  paragraph  of  reply,  and  for  further  pro- 
ceedings not  inconsistent  with  this  opinion. 


City  of  Tbrbe  Haute  v.  Bubns. 

[No.  9,279.     Rehearing  denied  October  25,  1917.     Transfer  denied 

December  17,  1918.] 

From  Clay  Circtdt  Court ;  John  M.  Rawley,  Judge. 

Action  by  Robert  M.  Burns  against  the  city  of  Terre  Taute.  lYoin 
a  Judgment  for  plaintiff,  the  defendant  appeals.    Reversed. 

For  former  opinion,  see  69  Ind.  App.  7. 

Fklt,  J. — ^Appellee  insists  that  a  rehearing  should  be  granted  and 
that  the  judgment  should  be  affirmed  for  several  alleged  reasons, 
the  principal  ones  being  as  follows:  (1)  That  this  court  erred  in 
holding  that  Don  M.  Roberts  was  the  de. facto  city  civil  engineer 
nud  (2)  in  holding  that  a  de  jure  officer  cannot  recover  the  salary 
attached  to  the  office  from  the  municipality  under  which  he  holds 
such  office,  for  a  period  of  time  during  which  the  office  was  held  by 
a  de  facto  officer  who  discharged  the  duties  of  the  office  and  received 
the  salary  for  the  period  in  controversy. 

The  original  opinion  clearly  states  that  there  is  a  conflict  of 
authority  on  the  latter  proposition  and  cites  authorities  supporting 
both  views.  We  have  reviewed  many  of  the  decisions  and  are  con- 
tent with  the  conclusion  reached  and  announced  in  the  original 
opinion. 

However,  appellee  now  contends  that  such  conclusion  is  in  con- 
flict with  the  decision  of  the  Supreme  Court  in  the  case  of  State^ 
ex  rel,  v.  Carr  (1891),  129  Ind.  44,  28  N.  E.  88,  28  Am.  St  163. 
163. 

This  case  received  careful  consideration  when  the  opinion  was 
written  and  we  have  again  examined  it  to  determine  whether  we 
were  right  in  the  conclusion  then  reached  that  the  facts  of  that  case 
on  which  the  opinion  is  based  are  so  radically  different  from  those 
of  the  case  at  bar  that  it  is  not  a  precedent  we  should  follow  in 
this  case.  As  to  the  questions  actually  decided  there  Is  no  necessary 
conflict  in  the  two  decisions.  Opinions  are  to  be  read  and  tonsid- 
ered  in  the  light  of  the  facts  on  which  they  are  based  and  the  ques- 
tions actually  presented  to  and  decided  by  the  court.    What  is  said 
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beyond  that  is  mere  obiter  dicta,  is  not  an  essential  part  of  the 

opinion,  does  not  amount  to  a  decision  of  the  question  discussed, 

and  is  binding  on  no  one. 

In  the  case  at  bar  appellee  did  not  have  possession  of  the  office 
or  discharge  the  duties  thereof.  In  the  Worrell-Carr  case,  supra, 
Worrell  was  not  only  the  de  jure  officer  but  he  was  in  actual  pos- 
session of  the  office  provided  by  the  proper  authorilfies  and  dis- 
charged duties  pertaining  thereto  during  the  period  for  which  he 
claimed  the  right  to  receive  the  emoluments  of  the  office,  which 
facts  clearly  appear  from  the  opinion.  State,  ex  rel.  v.  Oarr,  supra, 
45,  49. 

That  a  decision  may  work  a  hardship  on  some  individual  is  al- 
ways to  be  regretted,  but  it  affords  no  excuse  for  refusing  to  follow 
sound  legal  principles  in  rendering  a  decision.  This  proposition  has 
peculiar  force  when  applied  to  a  case  like  the  one  at  bar  for  the 
reason  that  it  affects  the  general  public  and  may  indirectly  interfere 
with  the  prompt  and  efficient  discharge  of  the  duties  of  public 
officials. 

We  find  no  reason  for  departing  from  the  conclusions  announced 
in  the  original  opinion.  The  petition  for  a  rehearing  is  therefore 
overruled. 


ChILDS  ET  AL.  V.  GOETCHBUS,  Trustee,  ET  AL. 

[No.  9,747.    Filed  April  25,  1919.] 

From  Delaware  Superior  Court ;  Harry  H.  Orr,  Special  Judge. 

Action  between  James  Roy  Goetcheus,  trustee,  and  others,  and 
Laura  B.  Childs  and  another.  BYom  the  judgment  rendered,  the 
latter  appeal.    Affirmed, 

Timothy  8.  Owen,  for  appellants. 
McClellan,  Hensel  d  Quthrie,  for  appellees. 

Per  Curiam. — Judgment  affirmed. 


Board  of  Commissionebs  of  the  County  of  Madison 

V.  Boland,  Administrator. 

[No.  9,908.    Piled  June  5,  1919.1 
From  Delaware  Superior  Court;  Robert  W,  Van  Attn,  Judge. 
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Action  between  tlie  Board  of  CommisHloners  of  tbe  County  of 
Madison  and  Daniel  L.  Boland,  executor  of  the  estate  of  William 
Boland,  deceased.  From  the  Judgment  rendered,  the  former  appeals. 
Appeal  dismi88€d, 

Walter  Vermillion,  for  appellant. 

Lcfflcr,  Ball  <£  Needham  and  Bagot  &  Free,  for  appellee. 

Pee  Curiam. — Appellant^s  brief  in  this  case  is  in  substantially  the 
same  condition  as  was  the  brief  in  the  cause  of  Palmer  v.  Beall 
(1915),  60  Ind.  App.  208,  110  N.  E.  218,  and  the  brief  in  the  cause  of 
Curry  v.  City  of  Evamville  (1914),  56  Ind.  App.  143,  104  N.  E.  978. 
On  authority  of  tiiose  cases,  this  api)eul  Ls  dismissed. 


Hammebton  et  al.  V.  J.  R.  Watkins  Medical  Company 

ET  AL. 
[No.  9,894.    Filed  June  19,  1919.] 
From  Jasper  Circuit  Court ;  William  H.  Parkinson,  Special  Judge. 

Action  between  the  J.  R.  Watkins  Medical  Company  and  others 
and  George  H.  Hammerton  and  others.  From  the  Judgment  ren- 
dered, the  latter  appeal.    Affirmed. 

John  A.  Dunlap,  for  appellants. 

James  H,  Chapman  and  Tourney,  Smith  d  Toivncy,  for  appellees. 

Remy,  J. — The  questions  presented  by  the  record  herein  are  sub- 
stantially the  same  as  those  involved  in  the  case  of  Hammerton  v. 
J.  R.  Watkins  Medical  Co.  (1918),  68  Ind.  App.  51.5.  120  N.  E.  710, 
and  upon  authority  of  that  case  the  Judgment  is  aflirmed. 
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[NoTB. — ^The  citation  Neher  v.  Kerr,  863,  366  (1)  indicates  that  the 
opinion  begins  on  page  363,  that  the  point  cited  is  on  page  365,  and  that 
the  point  is  nnmbered  1  in  the  margin. — Rbpobter.] 

ABANDONM^T— 

Of  children,  forced,  applicability  of  statute,  see  Infants  4. 

Of  school  buildings,  right  of  grantors  under  conditional  grant,  see 
Schools  and  School  Districts. 

ABATEMENT— 

See  NuisANCK. 

ACCIDENT  INSURANCE— 

See  INSXTBANCE  3-5. 

ACCOMMODATION  PAPER— 

See  Bills  and  Notes  1,  2 ;  EsroFFStJ 

ACCORD  AND  SATISFACTION— 

1.  Compromise  and  Settlement. — UnUquidated  Claims.'^Tender  of 
Check  in  Full  P<iyment, — Acceptance. — ^Where  there  is  a  bona  fide 
dispute  between  two  parties  as  to  the  amount  due  and  owing 
from  one  to  the  other  on  an  unliquidated  claim  and  the  debtor 
tenders  a  negotiable  bank  check  in  full  payment  and  settlement  of 
the  amount  which  he  claims  is  due,  and  the  creditor  accepts  and 
cashes  It  without  objection,  there  Is  payment  and  discharge  of 
the  account  in  full.  Neher  v.  Kerr,  363,  365  (1). 

2.  Compromise  and  Settlement. — Unliquidated  Claims. — Tender  of 
Check  in  Full  Payment. — Acceptance. — ^Where,  on  the  arrival  of  a 
quantity  of  logs,  the  buyer  called  the  seller  on  the  telephone  and 
informed  him  that  he  would  not  receive  the  logs  because  they 
were  under  size  and- defective,  and  the  seller  ordered  the  buyer  to 
unload  the  logs,  stating  that  he  would  make  it  all  right  with  the 
buyer,  there  was  an  unliquidated  claim,  and,  there  being  a  good- 
faith  dispute  concerning  the  amount  due  thereon,  the  accepting 
and  cashing  by  the  seller  of  a  check  sent  by  the  buyer  in  fpU 
payment  of  the  claim  operated  as  an  accord  and  satisfaction. 

Neher  v.  Kerr,  363,  366  (2). 

ACKNOWLEDGMENT— 

SuflUHency. — A  certificate  of  acknowledgment  of  a  chattel  mortgage 
is  not  sufficient  to  justify  the  record  of  the  Instrument,  where,  in 
addition  to  its  bad  form  and  failure  to  state  the  names  of  the 
parties  acknowledging,  and  whether  they  acknowledged  before 
the  officer,  it  fails  to  give  the  state  and  county  In  which  it  was 
acknowledged  or  in  which  the  notary  had  his  appointment 

WarteU  v.  Peters  Hotel  Co.,  444,  450  (2). 

ACQUIESCENCE— 

Doctrine,  applicability  to  nuisance,  see  NmsANCE. 
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ACTION— 

Ex  Contractu, — Ex  Delicto. — In  a  suit  for  damages  for  t&e  breach 
of  a  contract,  the  action  arises  out  of  the  agreement  of  the  parties, 
and  is  generally  denominated  an  action  ex  contractu,  but  the 
right  of  action  for  a  tort  arises  out  of  a  breach  of  duty  fixed  by 
law,  independent  of  the  will  or  agreement  of  the  parties,  and  is 
usually  denominated  an  action  ex  delicto. 

Federal  Life  Ins.  Co.  v.  Maxam,  266,  287  (10). 

ACT  OP  GOD— 

Injury  involving,  intervention  of  human  agency,  effect,  see  Negli- 
OENCB  7;  Waters  and  Wate&coubses  6.  * 

ADMISSIONS— 

See  Evidence. 

Of  counsel,  effect,  see  Appeal  18. 

ADOPTION— 

Adopted  ChiWs  Riffht  of  Inheritafwe. — An  adopted  child  has  the 
right  to  inherit  from  the  adopting  parent  any  estate  of  which  the 
latter  dies  the  owner.    Nickeraon  v.  Hoover,  Adtnr,,  343,  356  (11). 

AGENTS-* 

See  Principal  and  Agent. 

AMENDMENT— 

Of  briefs,  cure  of  defect,  see  Appeal  45. 

Of  pleading,  to  show  intention  of  parties,  see  Sales  1. 

ANSWER^ 

See  PuiADmo. 
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APPEAL. 


vin. 


in. 

IV. 
V. 


IX. 


Rbvibw 

(a)  SrOPB  AND  BXTBNT,  63- 
73. 

(b)  Parties    Entitled   to 
Allbqb  BaaoB,  74.  75. 

(c)  PRBsuMPriONs^  76-78. 

<d)    QUBSTIONB       OF       PACT 

Vbrdicts     and     Find- 
ings, 7D-95. 

(e)  Harmlbss    Brbob,   96- 

106. 

(f )  Waivbr  or  Brrob,  107- 
11«3. 

DBTBRM  I  NATION   AND  DISPOSI- 
TION OF  Caubb. 


Dbcisions  Revibwable,  1,  2. 

Pebsbntation  and  Reserva- 
tion IN  Trial  Court  of 
Grounds  of  Rbvibw>  S-15. 

Pabties,  16. 

Perfection  of  Apfeal>  17. 

Rbcord  —  Preparation  and 
Contents,  18-41. 

VL    Assiqnmbnts  or  Bbbob^  42-44. 

VII.    Briefs,  45-62. 

See  also  Courts  ;  New  Tbiai*. 

Appeal  from  Industrial  Board,  see  al»o  Master  and  Sebvant  28-50. 

I.    Decisions  Reviewable. 

1.  Dismissal  of  Cause. — ^An  order  of  court  dismissing  a  cause  Is  a 
final  judgment  from  which  an  appeal  may  be  taken. 

Indiana  Travelers,^  etc.,  Assn.  v.  Doherty,  214,  216  (1). 

2.  Dismissal  of  Application  to  Set  Aside  Default  Judgment. — An 
order  that  an  application  and  motion  filed  under  $405  Bums  1914. 
§306  R.  S.  1881,  "be,  and  the  same  is  now  and  hereby  dismissed." 
put  an  end  to  the  controversy  between  the  parties  as  far  as  could 
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be  done  by  the  trial  court,  and  was  a  final  Judgment  from  which 
an  appeal  lies. 

Indiana  Travelers*,  etc^  Assn^  v.  Doherty,  214,  217  (2). 

II.    Pbeskntation  aivd  Resebvation  uv  Trial  CJoubt  or  Gbounds  of 

Review. 

3.  Evidence, — Motion  to  Strike  Out. — NecesHty  of  Ohjections.-r' 
Where  a  witness  was  permitted  to  testify  without  objection,  the 
overruling  of  a  motion  to  strike  out  the  testimony  presents  no 
question  for  review  on  appeaL 

Scottish,  etc.,  Ins.  Co.  v.  B.  E.  Linkehhelt  d  Co.,  324,  330  (8). 

4.  Judgment — Exceptions. — Necessity. — ^Where  the  Judgment  is 
proper  in  form  and  in  substance  as  measured  by  the  verdict  or 
finding,  the  question  of  its  correctness,  as  measured  by  the  cause 
and  procedure,  is  tested  by  exceptions  reserved  to  rulings  preced- 
ing the  rendering  of  Judgment,  and  properly  presented. 

Zollman  v.  Baltimore,  etc.,  R.  Co.,  3d6,  3d9  (2). 

5.  Judgment. — Exceptions. — Necessity. — ^Where  the  verdict  was  in 
general  terms  in  favor  of  defendant.  Judgment  that  plaintiff  take 
nothing,  and  that  defendant  recover  costs,  would  follow  as  a 
matter  of  course,  and  no  exception  to  the  Judgment  was  required 
in  order  that  plaintiff  be  protected  in  his  rights. 

Zollman  v.  Baltimore,  etc.,  R.  Co.,  305,  309  (1). 

6.  New  Trial. — Necessity  of  Objections. — Instructions. — Objections 
to  the  giving  of  instructions  :^11  not  be  considered  on  appeal 
where  the  appellant  failed  to  assign  error  thereon  as  a  ground 
for'  new  trial.  Irvine  v.  Baxter  Stove  Co.,  105,  108  (2). 

7.  Ruling  on  Motion  to  Modify  Judgment. — Findings. — Failure  to 
Challenge. — In  an  action  to  quiet  title,  defendant's  motion  to  mod- 
ify the  Judgment  by  decreeing  it  entitled  to  an  improvement  lien 
on  the  land  in  controversy  was  properly  overruled,  where  there 
was  no  motion  for  a  new  trial,  so  that  the  findings  of  the  trial 
court  must  be  taken  as  full,  true  and  complete,  and  no  finding 
was  made  which  would  have  warranted  the  court  In  rendering 
the  decree  sought  by  defendant 

Sheehan  Construction  Co.  v.  Kuhn,  459,  402  (3). 

8.  Ruling  on  Motion  for  New  Trial. — Specifications. — Sufficiency. — 
A  specification  in  a  motion  for  new  trial  that  ''the  verdict  of  the 
Jury  is  contrary  to  law  and  the  evidence,"  is  not  a  ground  for  new 
trial  under  the  statute  and  presents  no  question  for  review. 

Cathcart  v.  Brewer,  Qdn.,  304,  306  (2). 

9.  Ruling  on  Motion  for  New  Trial. — Specifications. — Instructions. 
— Exception  in  Cross. — Availability. — ^Where  defendant  specified, 
as  a  ground  for  new  trial,  that  the  court  erred  In  giving  instruc- 
tions Nos.  1  to  25,  and  In  giving  each  of  such  InstmctidnK,  an 
exception  that  ''to  the  giving  of  said  instructions  the  defendant 
excepts,**  was  in  gross  and  not  available,  in  the  absence  of  any 
claim  that  all  of  the  instructions  were  bad. 

Cathcart  v.  Brewer,  Odn.,  304,  306  (3). 

10.  Presenting  for  Review. — Objections  to  Evidence. — Briefs. — To 
present  for  review  the  rulings  of  the  court  in  admitting  certain 
evidence,  the  appellant's  brief  must  disclose  the  specific  objec- 
tions made  to  such  evidence  at  the  time  of  the  ruling ;  objections 
thereto  in  the  motion  for  new  trial,  without  a  showing  that  the 
same  were  presented  at  the  time  of  the  ruling,  present  no  question. 

Irvine  v.  Baxter  Stove  Co.,  105,  110  (5). 
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11.  Preaentinff'  Questions  for  Review, — Conclusions  of  Law. — Neces- 
sity of  Exceptions. — ^It  waa  not  error  for  the  trial  court  to  over- 
rule a  motion  to  modify  the  conclusions  of  law,  since  there  is  no 
rule  of  practice  authorizing  such  a  motion,  the  appropriate  rem- 
edy being  by  exceptions  to  the  conclusions. 

Sheehan  Construction  Co.  v.  Kuhn,  459,  461  (2). 

12.  Presenting  Questions. — Refusal  of  Court  to  Require  Witness  to 
Testify. — The  court  on  appeal  cannot  determine  whether  the  trial 
court's  refusal  to  require  a  witness  to  answer  questions  pro- 
pounded CO  him  was  harmful,  even  if  erroneous,  where  the  com- 
{^l8inii:g  party  failed  to  make  any  statement  of  what  he  exjiected 
to  jrnve  by  such  witness.  CaldweU  v.  Alley,  313,  323  (6). 

13.  Questions  Presented. — Correctness  of  Instructions. — ^Where  the 
exception  taken  to  the  instructions  was  Joint,  and  it  is  admitted 
on  appeal  that  some  of  those  given  were  correct,  no  question  is 
presented  for  review  as  to  the  instructions. 

IndianapoUs,  etc..  Traction  Co.  v.  Hardwick,  Adma.,  192, 199  (7). 

14.  Questions  Reviewable. — Ruling  on  Demurrer, — Failure  to  Take 
Exception. — ^The  overruling  of  a  demurrer  cannot  be  reviewed  on 
appeal,  where  no  exception  to  the  ruling  was  taken. 

W.  T.  Rawleigh  Co.  v.  Hughes,  127,  129  (2). 

15.  Questions  Reviewable. — Failure  to  Take  Exception. — ^The  ac- 
tion of  the  trial  court  overruling  a  motion  to  strike  out  the  name 
of  a  party  defendant,  and  in  denying  a  motion  to  strike  out 
imragraphs  of  answer,  cannot  be  reviewed  on  appeal,  where  no 
exceptions  are  shown  to  have  been  taken  to  such  rulings. 

W.  T.  Rawleigh  Co.  v.  Hughes,  127,  126  (3). 

III.    Pabties. 

16.  Separate  Judgment. — ^Where  the  only  issue  against  one  party 
to  the  trial  was  tendered  by  plaintilT  in  his  complaint  and  there 
was  a  separate  judgment  in  favor  of  such  party  from  which  no 
appeal  was  taken,  and  he  was  not  a  party  to  the  Judgment  ap- 
pealed from,  such  party  would  not  be  affected  by  the  result  of 
the  appeal,  and  is  not  a  necessary  party  thereto. 

Boyd  y.  Greer,  77,  80  (1). 

IV.    pEEFEcnoN  OP  Appeal. 

17.  Term-Time  Appeal. — Bond. — A  term-time  appeal  will  not  be 
dismissed  on  appellee's  motion  on  the  ground  that,  on  the  over- 
ruling of  appellant's  motion  for  new  trial,  no  time  was  fixed  by 
the  trial  court  in  which  to  file  an  appeal  bond,  and  no  surety 
was  named  or  indicated  by  the  court  at  that  time,  where  the 
record  shows  that,  when  the  motion  for  new  trial  was  overruled, 
appellant  reserved  an  exception  and  prayed  an  appeal,  which  was 
granted,  and  that  on  a  later  day  in  the  same  term,  the  court 
approved  and  filed  an  appeal  bond  tendered  by  appellant. 

King  Piano  Co.  v.  Brant,  643,  644  (1). 

V.    Reoobd — ^Preparation  and  CJontentb. 

Beo  also  Exceptions,  Bill  of. 

18.  Admissions  of  Counsel. — Admissions  or  statements  of  counsel 
as  to  matters  which  do  not  otherwise  appear  In  the  record  will 
not  be  considered  by  the  court  on  appeal. 

Price  V.  Mitchell,  671,  672  (1). 
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19.  Bill  of  Exceptions, — Approval  and  Filing. — ^Where  the  bill  of 
exceptions  containing  the  evidence  was  not  filed  during  the  term 
at  which  the  motion  for  a  new  trial  was  oyerruled,  nor  within 
tiie  time  given  beyond  such  term  for  that  purpose,  nor  presented 
to  the  judge  of  the  trial  court  for  his  approval  within  such  time, 
the  bill  is  not  part  of  the  record. 

JT.  W.  JohnS'Manville  Co.  v.  South  Shore  Mfg.  Co.,  484,  487  (4). 

20.  Bill  of  Exceptions. — Conclusiveness. — ^A  vacation  entry  that  the 
bill  of  exceptions  contaii^iiig  the  evidence  was  presented  to  the 
Judge  on  a  certain  day  is  controlled  by  a  recital  in  the  bill  that 
it  was  presented  at  an  earlier  day,  there  having  been  no  steps 
taken  to  correct  the  error,  if  any,  in  the  bill. 

Zollman  v.  Baltimore,  eic^  R.  Co.,  395,  402  (6). 

21.  Bill  of  Exceptions.— Filing. — How  Shown.— Th&  filing  of  a  bill 
of  exceptions  cannot  be  shown  on  appeal  by  the  file  mark  of  the 
clerk  thereon  alone. 

McMillan,  Admr,,  v.  Plymouth,  etc..  Power  Co.,  336,  340  (4). 

22.  Bill  of  Exceptions. — Filing. — ^A  purported  bill  of  exceptions 
embodied  in  the  transcript  cannot  be  considered  a  part  of  the 
record,  unless  it  appears  that  it  was  duly  filed,  which  must  be 
shown  either  by  an  order-book  entry  or  by  the  certificate  of  the 
clerk  of  the  trial  court,  and  that  such  filing  was  made  during  the 
term  at  which  the  motion  for  a  new  trial  was  overruled,  or 
within  a  time  given  beyond  such  term  for  that  purpose. 

McMillan,  Admr.,  v.  Plymouth,  etc..  Power  Co.,  336,  338  (1). 

23.  BiU  of  ExceptiOT^fi.— 'Sufficiency. — Failure  to  Include  All  the 
Evidence. — Scope  of  Review. — ^Where  a  bill  of  exceptions  pur- 
porting to  contain  all  the  evidence  shows  on  its  face  that  a  con- 
tract not  appearing  in  the  bill  was  read  in  evidence,  the  court  on 
appeal  cannot  determine  a  question  requiring  a  consideration  of 
tiie  evidence. 

JJ.  TF.  Johns-ManviUe  Co.  v.  South  Shore  Mfg.  Co.,  484,  488  (5). 

24.  BUI  of  Exceptions. — Sufficiency. — Failure  to  Incorporate  AU 
the  Evidence. — Questions  Reviewable. — ^Where  the  bill  of  excep- 
tions fails  to  disclose  the  contract  out  of  which  it  is  alleged  that 
plaintiff's  claim  arose,  or  any  fact  from  which  the  trial  court 
could  determine  whether  anything  was  due  plaintiff  as  interest, 
the  court  on  appeal  is  unable  to  ascertain  whether  the  contract 
provided  for  interest,  and  cannot  determine  the  contention  that 
the  trial  court  erroneously  failed  to  include  interest  in  the  amount 
of  recovery. 

JT.  W.  JohnS'Manville  Co.  v.  South  Shore  Mfg.  Co.,  484,  489  (7). 

25.  BUI  of  Exceptions. — Time  of  Signing  and  FUing. — Presump- 
tion.— Although  It  is  essential  to  the  validity  of  a  bill  of  excep- 
tions that  it  be  filed  after,  rather  than  before,  it  has  been  signed, 

.  yet  where  it  appears  that  there  was  no  default  respecting  the 
time  of  filing  and  that  the  bill  was  filed  on  the  day  it  was 
signed,  the  latter  act  is  presumed  to  have  preceded  the  former. 

ZoUman  v.  BatUmore,  etc.,  R.  Co.,  395,  403  (7). 

26.  BiU  of  Exceptions. — Time  for  Filing. — Where  a  bill  of  excep- 
tions containing  the  evidence  discloses  that  It  was  presented  to 
the  Judge  within  the  ninety  days  allowed  for  filing,  that  is  suffi- 
cient, although  the  bill  was  not  filed  until  after  the  expiration  of 
the  ninety  days.     Zollman  v.  Baltimore,  etc..  R.  Co.,  a©5,  401  (4). 

27.  Change  of  Venue. — FaUure  to  Authenticate  Paragraphs  of 
Complaint. — Questions    Presented. — ^Where,    upon    a    change    of 
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veuue  being  taken,  the  clerk  of  the  court  in  which  the  acdon 
originated  failed  to  certify  or  authenticate  paragraphs  of  com- 
plaint, they  were  not  in  the  record,  and  assignments  of  error  on 
rulings  on  motions  and  demurrers  addressed  thereto  present  no 
questions  for  review  on  appeal. 

McCllen  v.  8ehker,  436,  436  (1). 

28.  Instructions, — Authentication, — ^Where  instructions  tendered  by 
appellant  are  not  authenticated  in  any  manner  as  required  by 
the  statute,  they  have  no  legitimate  place  in  the  record,  and  are 
not  presented  for  consideration  on  appeal. 

Cathcart  v.  Brewer,  Gdn,,  304,  307  (5). 

29.  Instructions.— Filing.— 'Bill  of  -Ba?ceptton«.— Where  a  bill  of  ex- 
ceptions discloses  that  it  is  proper  in  form  and  substance,  and 
that  it  contains  all  the  instructions  that  were  tendered  and 
refused,  etc.,  and  it  appears  from  an  order-book  entry  that  the  bill 
was  filed  oh  the  day  that  the  trial  closed,  the  filing  of  the  bill 
was  a  sufficient  filing  of  the  instructions  to  make  them  part  of 
the  record.  Zollman  v.  Baltimore,  etc.,  R.  Co.,  395,  402  (6). 

30.  Instructions. — Incorporating  in  Record. — Method. — The  various 
other  statutory  methods  of  making  instructions  a  part  of  the 
record  in  a  civil  action  are  not  esrclusive  of  the  method  by  bill  of 
exceptions.  Zollman  v.  Baltimore,  etc.,  R.  Co.,  395,  403  (8). 

31.  Praecipe. — ^Where  a  written  praecipe  foy  a  transcript  is  filed 
calling  for  less  than  the  entire  record,  only  such  papers  and 
entries  as  are  mentioned  therein  are  properly  a  part  of  the  record 
on  appeal. 

McMillan,  Admr.,  v.  Plymouth,  etc..  Power  Co.,  336,  341  (9). 

32.  Presenting  Questions  for  Review. — Evidence. — ^Where  each  of 
the  questions  presented  for  review  on  appeal  requires  for  its 
determination  a  consideration  of  all  the  evidence,  and  the  bill  of 
exceptions  affirmatively  shows  that  the  evidence  is  not  all  In  the 
record,  the  judgment  of  the  trial  court  is  conclu^ve. 

Kipfer  v.  Poison,  49. 

33.  Presenting  Questions  for  Review. — Instructions. — Brief. — Duty 
of  Appellee. — ^When  an  applicant  desires  to  challenge  the  correct- 
ness of  any  instructions  given,  he  must  see  that  all  of  the  instruc- 
tions given  are  in  the  record,  but  it  is  only  necessary  that  he  set 
out  in  his  brief  those  that  he  claims  are  erroneous,  and  if  there 
are  other  instructions  given  or  tendered  by  appellant  which  over- 
come the  alleged  error,  it  is  the  duty  of  the  appellee  to  call  the 
court's  attention  to  such  instructions  and  to  set  them  out  in  his 
brief.  Western  Indemnity  Go.  v.  Oouch,  684,  706  (10). 

34.  Presenting  Questions  for  Review. — Refusal  of  Instructions. — 
Failure  to  Identify. — ^Where  appellant  contends  that  it  tendered 
Instructions  numbered  from  1  to  19,  and  that  the  court  erred  in 
refusing  to  give  certain  of  them,  but  the  record  discloses  that  the 
bill  of  exceptions  shown  that  appellant  tendered  instructions 
numbered  1  to  20,  and  does  not  show  those  given  and  refused, 
no  question  is  presented  on  appeal. 

Western  Indemnity  Co.  v.  Oouch,  884,  707  (11). 

35.  Questions  Reviewable. — Assignments  of  Error. — Where  the 
only  error  assigned  on  appeal  is  the  action  of  the  court  in  over- 
ruling the  motion  for  a  new  trial,  and  the  only  grounds  therefor 
nlleged  therein  require  a  consideration  of  the  evidence,  which 
Is  not  in  the  record,  no  question  is  presented  for  review. 

McMillan,  Admr.,  v.  Plym4)uth,  etc.,  Power  Co.,  336,  342  (12)*. 
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30.     Que8tiofi8  Hevietoahle. — Evidence, — BiU  of  BxceptUmB, — In  or- 
der to  have  the  evidence  considered  on  appeal,  the  bill  of  excep- 
tions in  the  record  must  show  that  it  contains  all  the  evidence. 
McMiUan,  Admr.,  v.  Plymouth,  etc..  Power  Co.,  366,  342  (11). 

37.  Questions  Reviewable. — Judgment. — Inadequate  Recovery, — 
Failure  to  Incorporate  Evidence. — ^As  the  determination  of  the 
question  whether  interest  should  have  been  included  in  the 
amount  of  recovery  requires  a  consideration  of  the  evidence, 
such  question  cannot  be  determined  in  the  absence  of  the  evi- 
dence from  the  record. 

H.  W.  JohnS'ManvUle  Co.  v.  South  Shore  Mfg.  Co,,  484,  487  (2). 

38.  Questions  Presented^. — Peremptory  Instructions. — Bill  of  Emcep- 
tions. — ^Where  no  exception  was  taken  to  the  giving  of  a  peremp- 
tory instruction,  but  it  appears  from  the  record  that  the  bill  of 
exceptions  containing  the  instruction,  duly  signed  by  the  trial 
Judge,  was  presented  and  filed  within  the  time  given  for  filing 
bUls,  though  not  filed  until  after  the  praecipe,  there  was  a  good- 
faith  effort  to  comply  with  the  rules  of  court,  and  questions 
arising  on  the  instruction  will  be  reviewed  on  appeal. 

Caldwell  v.  Alley,  313,  319  (1). 

39.  Questions  Reviewable. — RuUng  on  Demurrer. — No  question  is 
presented  for  review  as  to  the  ruling  on  the  demurrer  to  a  para- 
graph of  complaint,  where  the  record  contains  only  a  copy  of 
such  paragraph  made  from  the  office  copy  of  counsel  in  the  case, 
and  the  record  does  not  show  that  such  substitution  was  author- 
ized by  the  trial  court  under  the  provisions  of  (388  Burns  1914. 
§379  R.  S.  1881.    Mackey  v.  Lafayette,  etc..  Trust  Co.,  59,  61  (1). 

40.  Rules  of  Court. — Substantial  Compliance. — Where  there  has 
been  a  substantial  compliance  with  the  rules  of  court  requiring 
appellant  to  have  the  record  paged  and  indexed  and  to  have 
marginal  notes  made,  the  appeal  will  not  be  dismissed  for  failure 
to  comply  with  the  rules. 

Western  Life  Indemnity  Co.  v.  Couch^  684,  696  (1). 

41.  Sufficiency. — Bringing  Matters  into  Record. — Affidavit. — ^The 
statement  in  an  affidavit  filed  with  the  motion  for  new  trial  that 
the  court  had  stated  in  the  Jury*s  presence  that  it  would  limit  by 
instruction  the  application  of  certain  evidence,  is  Insufficient  to 
excuse  the  appellant's  failure  to  tender  an  instruction  for  that 
purpose,  since  such  matter  cannot  be  brought  into  the  record  by 
affidavit  Irvine  v.  Baxter  Stove  Co.^  105,  111  (7). 

VI.    Assignments  of  Erbob. 

See  also  35 ;  New  Trial  1. 

42.  Causes  for  New  Trial. — Attempted  assignments  of  error  which, 
if  proper  at  all,  deal  with  matters  that  should  be  assigned  as 
grounds  for  a  new  trial,  present  no  questions  on  appeal. 

Federal  Life  Ins.  Co.  v.  Maxam,  266,  286  (7). 

43.  Matters  Assignable. — Refusal  to 'Direct  Verdict. — Errors  as- 
signed on  the  refusal  of  the  trial  court  to  direct  a  verdict  present 
no  question  for  review  on  appeal. 

Michigan  Central  R.  Go.  v.  KosmMoski,  146,  147  (1). 

44.  Matters  Reviewable. — Assignments  Not  Involved  in  Judgment. 
— Assignments  of  error  not  involved  in  the  judgment  rendered 
cannot  be  considered  on  appeal. 

Central  Bank,  etc.  v.  Martin,  387,  394  (7). 
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45.  Questions  Presented^ — Ruling  on  Demurrer. — Briefs, — ^No  ques- 
tion is  presented  for  review  on  appeal  by  an  assignment  of  error 
in  overruling  a  demurrer,  where  neither  the  demurrer  nor  the 
memorandum  filed  therewith  is  set  out  in  appellant's  brief. 

Baltes  V.  Armour  Leather  Co,,  233,  236  (1). 

VII.    Bbikfs. 

See  also  10, 33, 65, 107, 108. 

45.  Amendment. — Where,  after  the  filing  of  the  appellee's  brief, 
the  appellant  by  leave  of  court  amended  his  brief  by  inserting  a 
copy  of  the  motion  for  new  trial,  the  omission  to  include  the 
motion  or  Its  substance  in  the  original  brief  was  cured. 

Irvine  v.  Baxter  Stove  Co,,  105,  108  (1). 

46.  Presenting  Questions  for  Review. — Failure  to  Show  Filing  of 
Instructions. — ^Where  it  does  not  appear  from  appellant's  brief 
that  the  instructions  were  filed  with  the  clerk,  they  are  not  in 
the  record,  and  the  omission  cannot  be  supplied  in  the  reply  brief. 

Indianapolis,  etc.,  Traction  Co.  v.  Hardwick,  Admx.^  192, 199  (6). 

47.  Presenting  Questions  for  Review. — Competency  of  Witness. — 
Appellant's  contention  that  the  court  erred  in  permitting  a  wit- 
ness to  testify  cannot  be  sustained,  where  appellant's  brief  fails 
to  show  that  any  objection  was  made  to  the  witness  testifying, 
that>  the  court  made  any  ruling  in  relation  thereto,  or  that  any 
exception  was  taken.        Cathcart  v.  Brewer,  Odn.,  304,  307  (4). 

48.  Questions  Presented, — Motion  for  New  Trial. — Questions  raised 
under  the  motion  for  new  trial  will  be  considered  on  appeal, 
although  the  motion  is  not  set  out  in  full  in  appellant's  brief, 
where  the  substance  of  the  grounds  relied  on  is  set  out 

Zollmnn  v.  Baltimore,  etc,  R,  Co.,  395,  403  (10). 

49.  Questions  Reviewable. — ^The  trial  court's  ruling  on  a  motion  to 
strike  out  paragraphs  of  answer  cannot  be  reviewed,  where  the 
motion  is  not  set  out  in  the  brief. 

TT.  T,  Rawleigh  Co,  v.  Hughes,  127,  12»  (4). 

60.  Questions  Reviewable. — Under  Rule  22  of  the  Appellate  Court, 
requiring  that  appellant's  brief  be  so  prepared  that  all  questions 
presented  by  the  assignment  of  erorrs  can  be  determined  by  an 
examination  of  the  brief,  without  resort  to  the  transcript,  the 
court  on  appeal  cannot  review  the  overruling  of  a  demurrer, 
where  it  is  not  stated  or  shown  in  the  brief  that  any  specific  objec- 
tion or  memorandum  was  filed  with  the  demurrer. 

W.  T.  Rawleigh  Co.  v.  Hughes,  127.  129  (1). 

51.  Questions  Reviewable, — ^The  ruling  of  the  trial  court  denying 
a  motion  for  new  trial  cannot  be  reviewed  on  appeal,  where 
appellant,  although  indicating  where  the  motion  can  be  found 
in  the  record,  fails  to  set  it  out  in  its  brief. 

W,  T,  Rawleigh  Co.  v.  Hughes,  127,  130  (5). 

52.  Questions  Reviewable. — ^Where  neither  the  motion  to  make  the 
complaint  more  specific,  the  complaint  itself,  nor  the  demurrer 
to  the  complaint  or  memorandum  required  to  be  filed  therewith 
are  set  out  In  the  appellant's  brief,  error  assigned  on  the  over- 
ruling of  the  motion  and  demurrer  presents  no  question  for 
review  on  appeal.  Krabbe  v.  City  of  Lafayette,  428,  430  (1). 

53.  Questions  Reviewable. — Failure  to  Set  Out  Instructions. — 
Where  none  of  the  Instructions  given  or  refused,  of  which  com- 
plaint Is  made,  are  set  out  In  appellant's  brief,  as  required  by 
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rules  of  the  Appellate  Court,  no  question  is  presented  for  review 
on  appeal  by  error  assigned  on  the  giving  or  refusal  of  such 
instructions.  Krabhe  v.  City  of  Lafayette,  428,  431  (2). 

54.  Questions  Presented, — Any  question  with  reference  to  the  ac- 
tion of  the  trial  court  in  overruling  the  motion  to  modify  the 
Judgment  is  waived  by  appellant's  failure  to  set  out  the  motion 
or  the  substance  thereof,  and  by  failure  to  state  any  specific 
point  thereon,  as  required  by  the  rules  governing  the  preparation 
of  briefs.  Oassidy  v.  Ward,  550,  553  (1). 

65.  Sufficiency. — ^Where  appellant's  briefs,  regardless  of  criticism 
respecting  form  and  substance,  are  sufficient  to  present  a  num- 
ber of  questions  on  the  merits  of  the  case,  such  questions  will 
be  considered.       Zollman  v.  Baltimore,  etc.,  R,  Co.,  395,  404  (11). 

56.  Sufficiency. — Questions  Presented^. — ^Where  the  first  four  prop- 
ositions in  appellant's  brief  under  the  heading  "Points  and 
Authorities"  are  so  worded  and  grouped  that  the  court,  can 
readily  understand  that  they  all  relate  to  the  assignment  of 
errors  relative  to  the  overruling  of  the  motion  for  a  venire  de 
novo,  held  that  such  propositions  are  sufficient  to  ^require  the 
court  on  apiieal  to  pass  upon  that  question. 

Brehm  v.  Heimings,  625,  627  (2). 

57.  Sufficiency. — Failure  to  Include  All  Instructions. — Duty  of 
Appellee. — ^Appellant  is  required  to  set  out  in  his  brief  only  the 
Instructions  with  respect  to  the  giving  or  refusal  of  which  he 
complains,  and  if  the  alleged  errors  therein  are  obviated  by 
other  Instructions  given,  it  is  the  duty  of  appellee  to  bring  that 
fact  to  the  court's  attention. 

Zollman  v.  Baltimore,  etc.,  B.  Co.,  395,  413  (20). 

58.  Waiver  of  Error. — ^Where  appellant  fftiled  to  mention,  under 
the  points  and  authorities  in  its  brief,  any  of  the  instructions 
tendered  by  it  and  refused,  error,  if  any,  in  such  refusal  Is 
waived.  Reserve  Loan  Life  Ins.  Co.  v.  Sumner,  472,  480  (4). 

59.  Waiver  of  Error. — ^Where  defendant,  although  assigning  ex- 
cessive damages  as  a  ground  for  new  trial,  fails  to  state  any 
proposition  or  point  on  that  subject  under  the  points  and  author- 
ities in  its  brief,  the  question  is  waived. 

WashbumrCrosby  Co.  v.  Cook,  463,  470   (9). 

60.  Waiver  of  Error. — Grounds  for  a  new  trial  are  waived  by 
appellant's  failure  to  refer  to  them  in  his  brief  under  his 
statement   of  points   and   authorities. 

Krabbe  v.  City  of  Lafayette,  428,  431   (3). 

61.  Waiver  of  Error. — Questions  presented  in  a  motion  for  new 
trial  are  waived  where  appellant  fails  to  state  in  his  brief  any 
proposition  or  authorities   to   sustain   them. 

Cathcart  v.  Brewer,  Gdn.,  304,  306   (1). 

62.  Waiver  of  Error. — Causes  for  new  trial  to  which  appellant 
fails  to  make  any  specific  reference  in  its  proposition  or  points, 
as  required  by  the  rules  governing  the  preparation  of  briefs, 
are  waived.  Vandalia  R.  Co.  v.  Fry,  85,  93   (10). 

VIII.  Review. 
(A)  Scope  and  Extent. 

See  also  23,  80,  81. 

63.  Instructions. — Consideration  as  a  Whole. — In  order  to  deter- 
mine whether  instructions  are  misleading,  they  must  be  consid- 
ered as  a  whole,  and  not  in  detached  portions. 

Vandalia  R.  Co.  v.  Fry,  85,  89  (5). 
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04.  Issues  Not  Raisedt  bp  Pteodlnpa.— Where,  !n  an  action  to  fore- 
close a  mortgage  on  land,  plaintiff  appellant  did  not  allege 
that  she  had  a  vendor's  lien  on  the  land  involved,  and  cross- 
complainant  did  not  present  any  such  issue  but  alleged  that 
his  mortgage  was  senior  to  that  of  plaintiff,  thereby  raising 
only  the  question  of  the  priority  between  the  two  mortgages, 
appellant's  contention  that  she  had  a  vendor's  lien  was  outside 
the  issues  presented  and  determined  in  the  trial  court  and 
cannot  be  considered  on  appeal.        Cctssidy  v.  Ward,  550,  558  (6). 

65.  Point  not  made  in  OrigifMl  Brief. — ^The  court  on  appeal  should 
not  be  required  to  consider  a  point  not  made  in  appellee's 
original  brief.  Nickerson  v.  Hoover^  Admr.,  343,  362  (13). 

66.  Questions  Not  Necessary  to  Decision. — ^The  instructions  being 
properly  in  the  record,  it  is  not  necessary  for  the  court  on 
appeal  to  determine  whether  they  were  m^de  part  of  the  record 
by  other  methods  attempted,  or  whether  the  statute  was  complied 
with  in  that  respect. 

Zollman  v.  Baltimore,  etc.,  R.  Co.,  395,  403  (9). 

67.  Questions  Not  Necessary  to  Decision. — ^Where  appellant  did 
not  avail  himself  of  extended  time  granted  on  application  under 
§661  Bums  1914,  Acts  1911  p.  193,  for  filing  bill  of  exceptions, 
the  sufficiency  of  the  notice  of  the  hearing  on  the  application 
or  service  thereof  need  not  be  determined  on  appeal. 

Zollman  v.  Baltimore,  etc.,  R.  Co.,  395,  401  (3). 

68.  Ruling  on  Demurrer. — Statute. — Where  the  issue  of  contribu- 
tory negligence  is  not  mentioned  in  memorandum  accompany- 
ing the  demurrer  to  the  complaint.  It  need  not,  under  the 
terms  of  1344  Burns  1914,  Acts  1911  p.  415,  be  considered  in 
passing   upon   the   sufficiency   of  the  pleading. 

Indianapolis,  etc..  Traction  Co.  v.  Helms,  Admw,,  137,  142  (2). 

69.  Ruling  on  Demurrer. — Statute. — ^Under  S344,  cl.  6,  Bums  1914, 
Acts  1911  p.  145,  objections  to  the  sufficiency  of  the  complaint 
presented  in  appellant's  brief,  but  not  specified  in  the  mem- 
orandum filed  with  the  demurrer,  cannot  be  considered  on  appeal. 

Deep  Vein  Coal  Co.  v.  Ward,  Admw.,  161,  164  (1). 

70.  Ruling  an  Motion  for  Judgment  on  Interrogatories. — ^In  deter- 
mining the  correctness  of  the  action  of  the  trial  court  in  over- 
ruling defend anPs  motion  for  judgment  on  the  interrogatories, 
the  court  on  appeal  can  consider  only  the  complaint,  answer, 
general  verdict  and  answers  of  the  jury  to  the  interrogatories. 

Kingan  d  Co.  v.  AlMn,  Admx.,  493,  496  (1). 

71.  Ruling  on  Motion  for  Judgment  on  Interrogatories. — In  deter- 
mining whether  the  trial  court  erred  in  overruling  motion  for 
judgment  on  interrogatories,  the  court  on  appeal  will  consider 
only  the  complaint,  the  general  verdict,  and  the  interrogatories, 
together  with  the  answers  thereto. 

Home  Brewing  Co.  v.  City  of  Indianapolis,  674,  679  (1). 

72.  Sufficiency  of  Evidence. — Presumptions. — Every  reasonable 
presumption,  inference  and  intendment  will  be  indulged  in 
support  of  the  general  verdict,  and  in  determining  whether  the 
evidence  sustains  it  the  court  on  appeal  will  consider  only 
the   evidence  more  favorable   to   appellee. 

Chicago,  etc.,  R.  Co.  v.  Wesolowski,  Admx.,  5,  9  (3). 

73.  Theory  of  Case. — Effect  on  Appeal. — Where  a  complaint  was 
susceptible  of  the  theory  adopted  by  the  trial  court,  such 
theory  will  be  adhered  to  on  appeal,  and,  before  a  judgment 
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may  be  sustained  on  the  complaint,  it  must  appear  that  the 
plaintiff  is  entitled  to  the  relief  granted  on  such  theory,  since 
a  party  may  not  sue  upon  one  theory  and  recover  upon  an- 
other. Rembarger  v.  Loach,  96,  102  (2). 

(B)    Pabties  Entitled  to  Allege  Error. 

74.  Itutrudioru, — Invited  Error. — Error,  if  any,  in  Instructions 
is  not  available  to  appellant,  where  the  erroneous  instructions 
were  invited  by  appellant's  evidence,  together  with  its  request 
for  instructions,  tendered  by  it,  which  pertained  to  the  same 
subject  as  those  complained  of. 

Chicago^  etc,  R.  Co.  v.  Wesolotoski,  Admaf.^  5,  10   (5). 

75.  Instructions. — Invited  Error. — ^Appellant  cannot  complain  that 
instructions  were  erroneous  as  not  being  warranted  by  the  evi- 
dence, where  such  instructions  were  invited  by  others  on  the  same 
subject  tendered  by  appellant 

Michigan  Central  R.  Co.  v.  Kosmowaki^  145,  156  (10) 

(G)    PBESUMPTIOIffS. 

See  also  25,  72,  89. 

76.  Answers  to  Interrogatories. — Oeneral  Verdict. — ^In  passing  on 
a  motion  for  Judgment  on  the  answers  to  interrogatories  all 
presumptions  are  in  favor  of  the  general  verdict,  if  the  plead- 
ings will  admit  evidence  to  overcome  the  answers. 
IndianaT^liSf  etc..  Traction  Co.  v.  Hardtcick,  Admx.,  102,  196  (4). 

77.  Complaint. — Omission  o/  Material  Averments. — ^The  court  on 
appeal  will  assume  that  any  omission  of  a  material  averment 
of  the  complaint  was  cured  by  the  evidence. 

Valdenaire  v.  Henry,  68,  70   (2). 

78.  Ruling  on  Demurrer. — Law  of  Foreign  fif*a*e.— Where  a  seller 
intervened  in  an  insolvent  buyer^s  receivership  proceedings  to 
recover  possession  of  certain  machinery  sold  under  a  condi- 
tional contract  of  sale,  it  will  be  assumed,  in  reviewing  the 
overruling  of  a  demurrer  to  a  paragraph  of  answer  to  inter- 
vener's petition  drawn  on  the  theory  that  the  sale  contracts 
were  governed  by  the  laws  of  Illinois,  that  the  common  law 
as  interpreted  and  applied  in  Indiana,  prevails  in  that  state, 
except  as  otherwise  alleged. 

Chalmers  d  Williams  v.  Surprise,  Rec,  646,  655  (4). 

(D)  QuBBTioNS  OF  Faot,  Vebdictb  and  Findinos. 

See  also  72,  76. 

79.  Evidence. — Rufflciencif. — Where  the  vendor  intervened  in  an 
insolvent  buyer's  receivership  proceedings  to  recover  certain 
machinery  sold  under  a  conditional  sale  contract,  evidence  held 
insufficient  to  sustain  trial  court's  finding  denying  petitioners 
rifsht   of   TX)sses8ion. 

Chalmers  d  WiUiams  v.  Surprise,  Rec.,  646,  658   (6) 

80.  Evidence. — Scope  of  Review. — In  an  action  for  wrongful  death, 
where  plaintilTs  decedent  was  killed  in  a  collision  between 
an  automobile  in  which  he  was  riding  and  defendant's  electric 
interurban  car,  a  substantial  contradiction  in  the  evidence  as 
to  the  speed  at  which  the  car  was  traveling  presented  such 
a  conflict  in  the  evidence  as  to  prevent  the  court  on  appeal 
from  reviewing  it. 

Chicago,  etc.,  R.  Co.  v.  Wesolowski,  Admao.,  5,  8,   (2). 
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81.  Evidence. — Sufficiency. — Bcope  of  Review.— Weighing  Evi- 
dence.— In  determining  whether  findings  are  supported  by  suf- 
ficient evidence,  the  court  on  appeal  need  only  consider  such 
evidence  as  tends  to  support  the  findings,  and  conflicting  oral 
evidence  will  not  be  weighed. 

WelU  Fargo  d  Co.,  v.  Fint  Nat.  Bank,  etc.,  584,  589  (1). 

82.  Findings. — Conclusiveness. — ^A  finding  by  the  trial  court  is 
conclusive  on  appeal  where  there  is  evidence  to  support  it 

Cleveland,  etc.,  R.  Co.  v.  PartUnc,  616,  624   (7). 

83.  iludgment. — Weight  and  Sufficiency  of  Evidence. — ^The  deci- 
sion of  the  trial  court  must  be  sustained,  if  it  is  supported 
in  its  material  aspects  by  any  competent  evidence,  althouigh 
there  may  be  other  evidence  from  which  a  different  conclu- 
sion might  have  been  reached.  Cassidy  v.  Ward,  550,  553  (2). 

84.  Verdict. — Conclusiveness. — ^A  finding  of  the  Jury  based  on 
conflicting  evidence  is  conclusive  on  appeal. 

Delaski   v.   Kovacich,   203,   203    (1). 

86.    Verdict. — Evidence. — Inferences. — In     determining     the     suffi- 
ciency of  the  evidence  on  appeal,  every  inference  reasonably 
deducible  therefrom  will  be  indulged   to  support  the  verdict 
Scottish,  etc.,  Ins.  Co.  v.  B.  E.  Linkenhelt  d  Co.,  324,  327  (3) 

86.  Verdict, — Evidence. — Sufficiency. — ^In  an  action  for  wrongful 
death,  where  the  sufficiency  of  a  paragraph  of  complaint  based 
on  the  last  clear  chance  doctrine  was  not  seriously  challenged, 
and  there  was  evidence  to  sustain  its  allegations,  the  verdict 
for  plaintiff  must  be  upheld  as  against  defendant's  contention 
that  decedent's  injury  was  proximately  caused  by  his  own 
negligence,  there  being  evidence  tending  to  sustain  each  of 
the  other  paragraphs  of  the  complaint. 

Indianapolis,  etc..  Traction  Co.  v.  Helms,  Adma.,  137,  144  (5). 

87.  Verdict. — Evidence. — Sufficiency. — ^A  verdict  is  sustained  by 
sufficient  evidence,  as  against  objection  on  appeal,  where  there 
is  legal  evidence  supporting  every  essential  fkct  necssary  to 
appellee's   right   of   recovery. 

Irvine  v.  Bawter  Stove  Co.,  106,  112  (8). 

88.  Verdict. — Answers  to  Interrogatories. — In  determining  whether 
the  Jury's  answers  to  interrogatories  are  sufficient  to  overthrow 
the  general  verdict,  the  court  on  appeal  must  accept  the  answers 
as  being  true.  Kingan  d  Co.  v.  Alhin,  Admx.,  493,  504  (6). 

80.  Verdict. — Answers  to  Interrogatories. — Presumptions. — The 
general  verdict  necessarily  determines  all  the  material  issues 
in  favor  of  the  successful  party,  and,  unless  the  answers  to 
the  interrogatories  disclose  facts  so  inconsistent  with  the  gen- 
eral verdict  Uiat  they  cannot  be  reconciled  with  it  under  any 
conceivable  state  of  facts  provable  under  the  issues,  it  must 
prevail;  all  presumptions  being  indulged  to  sustain  the  general 
verdict,  but  none  in  favor  of  the  answers  to  the  Interrogatories. 

Kingan  d  Co.  v.  Alhin,  Admm.,  403,  499  (2). 

90.  Verdict. — Answers  to  Interrogatories. — Scope  of  Review. — In 
passing  upon  a  motion  for  Judgment  on  the  Jury's  answers  to 
interrogatories,  notwithstanding  the  general  verdict,  the  court 
on  appeal  can  consider  only  the  general  verdict,  the  answers  to 
the  interrogatories  and  the  issues  presented  by  the  pleadings. 

Washlum-Crosly  Co.  v.  Cook,  463,  467    (3). 

91.  Verdict. — Answers  to  Interrogatories. — Presumptions. — ^In  re- 
viewing the  trial  court's  ruling  on  a  motion  for  Judgment  on 
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the  interrogatories,  all  reasonable  presumptions  should  be  In- 
dulged in  favor  of  the  general  verdict  over  the  answers  to 
interrogatories. 

Home  Brewing  Co,  v.  City  of  Indianapolia,  674,  079  (2). 

02.  Verdict. — Conflicting  Evidence. — ^Where  the  evidence,  although 
sharply  conflicting,  supports  the  Jury's  verdict,  it  will  not  be 
disturbed  on  appeal.  King  Piano  Co.  v.  Brant,  643,  645  (2). 

93.  Verdict: — Interrogatories. — Scope  of  Review. — In  passing  on  a 
motion  for  Judgment  on  the  answers  to  interrogatories,  not- 
withstanding the  general  verdict,  the  court  looks  only  to  the 
general  verdict,  the  issues,  and  the  answers  to  the  interroga- 
tories. 

Indianapolis,  etc..  Traction  Co.  v.  IlarduHck,  Adnw.,  102,  198  (2). 

94.  Weighing  Conflicting  Evidence. — ^Although  the  court  on  appeal 
win  not  weigh  conflicting  evidence,  it  will  not  sustain  a  verdict 
that  is  contrary  to  all  the  evidence  or  to  some  essential  ele- 
ment of  the  case. 

Chicago,  etc.,  R.  Co.  v.  Wesolowaki,  Admx.,  5,  8  (1). 

95.  Weight  of  Evidence. — ^The  court  on  appeal  will  not  weigh  the 
evidence. 

Scottish,  etc.,  Ins.  Co.  v.  B.  E.  Linkenhelt  d  Co.,  324,  327    (2). 

(E)  Harmless  Rrror. 

96.  Ej-clusion  of  Evidence. — In  an  action  on  a  flre  policy,  error, 
if  any,  in  excluding  a  letter,  written  by  insured  in  negotiations 
for  compromise,  containing  an  admission  of  blame,  was  harm- 
less, where  the  insurer's  agent  testifie<l  to  the  same  admission 
made  by  insured  to  him,  and  such  admission  was  not  denied  by 
insured.  Home  Ins.  Co.  v.  Strange,  49,  58   (6). 

97.  Incorrect  Instruction. — In  an  action  for  wrongful  death,  the 
giving  of  an  Instruction  Incorrectly  defining  the  "burden  of 
proof*'  was  not  reversible  error.  In  the  absence  of  any  claim 
that  the  Jury  was  thereby  misled  to  the  disadvantage  of  appel- 
lant. Kingan  d  Co.  v.  Albin,  Admw.,  493,  511  (14). 

98.  Instructions. — The  giving  of  an  Instruction  on  the  measure 
of  damages  which  does  not  limit  the  Jury  to  a  consideration 
of  the  evidence  appllciible  to  the  injuries  sustained  by  plaintiff 
was  harmless,  where  there  was  no  evidence  introduced  which 
could  furnish  an  Incorrect  basis  for  the  assessment  of  damages. 

Union  Traction  Co.  v.  Smith,  40,  48   (9). 

99.  Instructions. — Prejudicial  Error. — In  an  action  against  a  rail- 
road company  fgr  personal  injuries  sustained  by  a  passenger 
in  attempting  to  ooard  a  train,  where  a  controlling  question  in 
the  case  was  whether  defendant  had  exercised  ordinary  care, 
it  was  reversible  error  to  Instruct  that  defendant  owed  plaintiff 
the  highest  degree  of  care. 

Pittsburgh,  etc.,  R.  Co^  v.  Friend,  366,  378   (11). 

100.  Instructions  Favorable  to  Appellant. — Instructions  that  the 
plaintiff  creditor  could  not  recover  from  a  defendant  for  holding 
himself  out  as  a  partner  of  the  debtor  firm  unless  such  plaintiff 
sustained,  or  stands  to  sustain,  financial  loss  by  reason  of  such 
holding  out,  though  erroneous  for  placing  a  greater  burden  on  the 
plaintiff  than  required  by  law,  was  harmless  as  to  such  defen- 
dant. Irvine  v.  Baxter  Stove  Co.,  105,  110   (4). 

101.  Ruling  on  Motion  to  Strike  Out. — ^The  court  on  appeal  will 
sustain  the  ruling  of  the  trial  court  in  refusing  to  strike  out 
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defendant's  so-called  set-off,  if  the  pleading  is  a  proper  one  as 
a  counterclaim,  regardless  of  the  fact  that  the  pleader  termed 
it  a  set-off.  Cleveland,  etc.,  R.  Co,  v.  Partlow,  616,  619  (1). 

102.  Ruling  on  Demurrer, — Sustaining  a  demurrer  to  a  paragraph 
of  answer  was  harmless,  where  proof  of  the  facts  alleged  there- 
in was  admissible  under  the  general  denial,  and  the  record  shows 
that  evidence  iiertinent  to  the  issue  alleged  was  in  fact  admit- 
ted and  that  the  Jury  was  properly  instructed  with  reference 
thereto. 

Scottish^  etc..  Ins.  Co.  v.  B.  E.  Linkenhelt  d  Co,,  324,  326  (1). 

103.  Ruling  on  Demurrer. — Judgment. — In  an  action  to  foreclose 
a  chattel  mortgage  in  which  appellant  was  made  a  party  de- 
fendant to  answer  as'  to  his  interest  in  the  property  involved 
under  a  prior  mortgage,  where  there  was  a  general  finding  for 
plaintiff  and  against  defendant,  and  on  appeal  defendant  did 
not  challenge  the  finding  that  he  had  no  interest  in  the  mortgaged 
chattels,  but  complained  only  of  the  ruling  of  the  trial  court  in 
sustaining  a  demurrer  to  an  answer  alleging  that  plaintiff's 
mortgage  was  void,  the  judgment  must  be  affirmed,  since  appel- 
lant, having  failed  to  show  or  claim  any  interest  in  the  prop- 
erty in  question,  could  not  have  been  harmed  by  the  Judgment 
and  decree,  and  the  court  on  appeal  in  such  a  case  will  not 
determine  the  mere  abstract  question  as  to  the  correctness  of 
the  ruling  on  the  demurrer. 

Beitz  V.   KotTie-WeUa  and  Bauer,   200. 

104.  Ruling  on  Demurrer. — ^Where  a  demurrer  is  sustained  to  one 
paragraph  of  complaint,  and  at  the  time  there  is  another  para- 
graph in  the  record  under  which  the  same  facts  are  provable* 
and  which  is  substantially  upon  the  same  theory,  error  in 
sustaining  the  demurrer  is  harmless,  and  the  subsequent  dis- 
missal of  such  other  imragraph  will  not  render  the  error,  if 
any,  in  the  ruling  on  the  demurrer  available. 

Ferguson,  Admw.,  v.  Cleveland,  etc.,  R,  Co.,  543,  648  (2). 

105.  Sustaining  Demurrer. — In  an  action  to  quiet  title,  error  can- 
not be  predicated  on  the  action  of  the  trial  court  in  sustaining 
a  demurrer  to  a  paragraph  of  answer  where  a  general  denial 
has  been  filed,  since  by  SHOl  Burns  1914,  §1055  R.  S.  1881.  all 
defenses,  legal  or  equitable,  in  actions  to  quiet  title,  may  be 
made  under  the  general  denial,  so  that  the  trial  court's  ruling 
was  harmless.       Sheehan  Construction  Co,  v.  Kuhn,  459,  461  ( 1 ) . 

106.  Striking  Out  Answer. — In  an  employer's  action  on  an  em- 
ployer's liability  iwlicy  for  the  amount  of  a  judgment  recovered 
by  an  Injured  employe,  an  answer  setting  uy^  collusion  between 
the  employer  and  the  injured  employe  and  alleging  that  the 
judgment  against  the  employer  was  obtained  without  trial  and 
without  evidence  being  presented  in  pursuance  of  a  conspiracy, 
was  not  a  counterclaim,  since  it  stated  no  cause  of  action  in 
favor  of  defendant,  and^  being  an  answer,  error,  if  any,  in 
striking  it  out  was  harmless,  where  all  evidence  offered  by 
defendant  under  its  allogntions  was  admitted  over  plaintiff's 
objection,  and  its  alleged  facts  were  traversed  by  special  find- 
ings. Georgia  Casualty  Co.  v.  Schrepferman,  11,  19  (1). 

(F)  Waiveb  of  Error. 

See  also  58-62. 

107.  Briefs. — An  appellant  waives  grounds  for  new  trial  to  which 
no  specific  reference  is  made  in  the  points  and  authorities  of  his 
brief.  Irvine  v.  Bajntf-r  Store  Co..  1W»,  112  (9). 
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108.  Briefs. — Error,  if  any,  in  the  giving  of  an  instruction  on  the 
measure  of  damages  is  waived  by  the  appellant's  failure  to  pre- 
sent the  question  of  excessive  damages  in  its  brief. 

C/nton  TractUm  Co.  v.  Smith,  40,  48  (8). 

109.  Evidence. — ^Whether  evidence  relating  solely  to  the  question 
of  damages  was  erroneously  admitted  will  not  be  considered  on 
appeal,  in  the  absence  of  any  contention  by  appellant  that  the 
amount  of  recovery  is  excessive. 

Scottish,  etc.,  Ins.  Co.  v.  B.  E.  Linkenhelt  d  Co.,  324,  331  (10). 

110.  Instructions. — Error,  if  any,  in  the  giving  of  an  instruction 
relating  to  the  measure  of  damages  is  waived  by  appellant's  fail- 
ure to  assert  on  appeal  that  the  damages  awarded  are  excessive. 

Scottish,  etc.,  Ins.  Co.  v.  B.  E.  Linkenhelt  d  Co.,  324,  330  (7). 

Ill*  Matters  Reviewable. — Ruling  on  Motion  for  New  Trial. — 
Briefs. — Failure  to  Set  Out  Motion. — Error,  if  any,  in  overruling 
the  motion  for  new  trial  is  waived,  where  neither  the  motion  nor 
its  substance  is  set  out  In  appellant's  brief. 

City  of  New  Albany  v.  Kicfer,  289,  293  (3). 

112.  Questions  Presented. — Rulinff  on  Demurrer. — Failure  to  Ex- 
cept.— ^Where  defendant  failed  to  except  to  the  ruling  of  the  trial 
court  in  overruling  its  demurrer  to  the  complaint,  it  waived  the 
question,  and  such  ruling  will  not  be  reviewed  on  appeal. 

Indiathapolis,  etc..  Traction  Co.  v.  Hardtoick,  Admx.,  192,  196  (1). 

113.  Ruling  on  Demurrer. — Failure  to  Specify  Defects. — ^Any  er- 
ror based  on  defects  in  a  complaint  which  are  not  specified  in 
the  memorandum  accompanying  the  demurrer  is  waived. 

Federal  Life  Ins.  Co.  v.  Maxam,  266,  285  (6). 

IX.    Determination  and  Disposition  of  Cause. 

114.  Review. — Merit  Fairly  Tried. — Affirmance. — Where  It  appears 
that  the  case  was  fairly  tried  and  a  correct  result  reached,  and 
that  appellant  was  deprived  of  no  substantial  right,  the  Judg- 
ment will  be  affirmed. 

Federal  Life  Ins.  Co.  v.  Mawam,  266,  288  (12). 

115.  Review. — Intervening  Errors. — Correct  Result. — Affirmance. — 
Statutes. — ^Where  there  is  evidence  to  support  every  material 
averment  of  the  complaint,  and  it  fully  appears  from  the  record 
that  the  cause  was  fairly  tried  and  a  correct  result  reached,  the 
Judgment  will  be  affirmed  under  |§407,  700  Bums  1914,  §§398. 
658  R.  S.  1881.  regardless  of  error,  if  any,  in  the  admission  and 
rejection  of  evidence. 

Deep  Vein  Coal  Co.  v.  Ward,  Admx.,  161,  166  (6). 

ARCHITECTS— 

Acceptance  of  work,  conclusiveness,  see  Contracts  3. 

ARGUMENT— 

Of  counsel,  misconduct,  see  Tbial  2. 

ASSESSMENTS— 

Street  improvements,  failure  to  object,  see  Municipal  Ck)BFOBATiONB 
10. 
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ASSIGNMENT— 

See  MoBTGAOES  1. 

Of  contract,  consideration,  proof,  see  Executors  and  Administba- 

TOBS. 

Of  future  payment  by  contractor,  release  of  surety,  see  Schools 
AND  School  Distbicts. 

Oral,  of  life  policy,  validity,  see  Fbaudulent  Conveyances. 

Of  policy  payable  to  estate,  parol,  see  Inbubance  29. 

ASSIGNMENT  OF  ERRORS— 

See  Appeal  42-i4. 

ATTORNEY'S  FEES— 

Liability,  action  to  revoke  license,  see  Intoxicating  Liquobs  3. 

AUTHENTICATION— 

Record,  see  Appeal  27,  28. 

BANKRUPTCY— 

1.  Claims, — Allowance, — Effect, — The  action  of  a  referee  in  bank- 
ruptcy in  the  allowance  of  a  claim  is  res  ad  judicata  as  to  all  who 
have  been  made  parties  to  the  proceedings  in  the  bankruptcy 
court.  Spencer  Commercial  Club  v.  Bartmess,  294,  302  (1). 

2.  BankrupVs  BBtate,-r-Cu8tody. -Jurisdiction  of  Court, — Determi' 
nation  of  Claims, — Upon  the  filing  of  a  petition  in  bankruptcy  fol- 
lowed by  an  adjudication,  all  property  in  the  possession  of  the 
bankrupt  of  which  he  claims  ownership  passes  at  once  into  the 
custody  of  the  court  of  bankruptcy,  and  becomes  subject  to  its 
Jurisdiction  to  determine  all  adverse  or  conflicting  claims  there- 
to, whether  of  title  or  liens. 

Spencer  Commercial  Club  v.  Bartmess,  294,  302  (2). 

BASTARDS— 

1.  Acknowledgment  by  Parent. — Statute. — Scope  and  Effect. — Sec- 
tion 3000  Burns  1914,  Acts  1901  p.  288,  providing  that  ille^tlmate 
children  may,  under  certain  conditions,  inherit  the  estate  of  their 
fathers,  is  merely  a  statute  of  descent,  and  thereunder  the  legal 
status  of  the  child  is  not  changed  from  illegitimacy  to  legitimacy 
by  the  father's  acknowledgment.        Wilson  v.  Bass,  116,  125  (3). 

.  2.  Inheritance  Through  Father.— Statutes. — Under  §§2990-3000 
Burns  1914,  §§2467,  2468  R.  S.  1881,  Acts  1901  p.  288.  regulating 
descent  in  certain  cases,  an  illegitimate  child  cannot  Inherit  from 
the  mother  of  its  putative  father,  where  the  latter  dies  before 
the  mother.  Wilson  v.  Bass^  116,  126  (4). 

3.  Inheritance. — Statute  Governing. — Construction. — Section  3000 
Bums  1914,  Acts  1901  p.  288,  providing  that  illegitimate  children 
may,  under  certain  conditions,  inherit  the  estate  of  their  fathers, 
is  remediaf,  and  should  be  liberally  construed  within  its  terms 
to  effectuate  the  purpose  of  its  enactment. 

Wilson  v.  Bass,  116,  119  (2). 

BENEFICIARIES— 

Of  life  policy,  power  to  make  oral  assignment,  rights  of  creditors, 
see  f6atjdulknt  Conveyances. 

Of  life  policy,  vested  interest,  see  Insubance  30. 
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BILLS  AND  NOTES— 

See  also  Evidencb  7;  Juby;  Pbincipal  and  Surety;  Tender. 

1.  Accommodation  Paper. — Maker's  Liability, — Where  one  takeb 
accommodation  paper  without  knowledge  of  its  true  character, 
the  acconunodation  party  is  bound  by  his  apparent  standing  on 
the  face  of  the  instrument  and  cannot  claim  the  privilege  of  a 
surety  of  the  real  debtor. 

Earle  v.  Fletcher  American  Nat.  Bank,  559,  567  (3). 

2.  Accommodation  Paper. — Holders  Without  Notice. — One  who  has 
received  accommodation  paper,  even  after  it  has  been  diverted 
from  its  contemplated  purpose,  without  notice  of  the  diversion, 
in  good  faith  and  for  value,  is  entitled  to  recover  thereon. 

Earle  v.  Fletcher  American  Nat,  Bank,  559,  567  (1). 

3.  Bank  Checks. — Notice  to  Indorser. — Sufficiency  of  Evidence. — 
In  an  action  against  an  indorser  of  bank  checks,  evidence  held 
sufficient  to  sustain  the  finding  that  notice  of  the  nonpayment  of 
checks  was  given  the  Indorser  within  the  time  required  by  law. 

Wells  Fargo  d  Co.  v.  First  Nat.  Bank,  etc.,  584,  589  (3). 

4.  Bank  Checks  Payable  in  Foreign  State. — Nonpayment.— rNotice 
to  Indorser. — Law  Governing. — In  an  action  against  the  indorser 
of  bank  checks  payable  in  Illinois,  the  law  of  that  state  governs 
as  to  the  time  within  which  notice  of  nonpayment  must  be  given 
to  an  indorser. 

Wells  Fargo  d  Co.  v.  First  Nat.  Bank,  etc.,  584,  589  (2). 

5.  Defenses. — Action  Not  Prosecuted  by  Real  Party  in  Interest. — 
Pleading. — In  an  action  on  a  note,  the  defense  that  the  suit  is  not 
prosecuted  by  the  real  party  in  interest,  to  be  available,  must  be 
pleaded  and  proved. 

Millett  V.  Aetna  Trusf,  etc.,  Co.,  451,  458  (9).' 

6.  Discharge  of  Surety. — In  order  that  a  surety,  as  such,  may  be 
discharged  by  the  acts  of  the  creditor  or  obligee,  the  latter  must 
have  knowledge  of  the  existence  of  the  relation.' 

Earle  v.  Fletcher  American  Nat.  Bank,  559,  567  (2). 

7.  Extension  of  Time  of  Payment. — Effect  on  Previous  Defenses. — 
Where  the  maker  of  a  promissory  note  agrees  with  the  payee 
that,  if  the  latter  \(dll  extend  the  time  of  payment  for  a  definite 
time,  he  will  pay  at  the  expiration  of  such  period,  and  the  time  Is 
so  extended,  such  promise  constitutes  a  new  contract,  binding  in 
law  and  capable  of  enforcement,  though  the  maker  may  have  had 
a  good  defense  to  the  note  before  the  agreement  to  extend  was 
made.  Millett  v.  Aetna  Trust,  etc.,  Co.,  451,  457  (5). 

8.  Principal  and  Surety. — Notice  of  Relation. — Unindorsed  Non- 
commercial Paper. — The  fact  that  a  note  given  as  collateral  to 
secure  the  payment  of  a  loan  is  noncommercial  paper,  and  is 
unindorsed,  does  not  charge  the  creditor  with  knowledge  that  the 
maker  is  merely  surety. 

Earle  v.  Fletcher  American  Nat.  Bank,  559,  568  (4). 

BONDS^ 

Action  on  trustee's  bond,  complaint,  sufficiency,  see  Towns. 

Perfecting  appeal,  see  Appeal  17. 

Construction  bonds,  recovery  by  materialmen,  see  Highways. 

BREACH— 

Action,  pleading  and  proof,  see  Gonteaots  1. 
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BRIEFS— 

See  Appeal  45-62. 

BROKERS— 

1.  Real  Estate  Brokeri.Smchange  of  Lands. — ComnUssioiM.— Ne- 
cessity of  WHtten  Contract.— Statute.-— Under  §7463  Burns  1914, 
Acts  1913  p.  638,  a  real  estate  broker  cannot  recover  a  commis- 
sion for  his  services  in  bringing  about  an  exchange  of  land 
unless  he  has  a  contract  with  his  employer  in  writing. 

Letois  V.  PopejoPf  590. 

2.  Real  Estate  Brokers. — Exchange  of  Land. — Commissions. — 
Necessity  of  Written  Contract — Statute. — Under  f7463  Burns 
1914,  Acts  1913  p.  638,  providing  that  no  contract  for  the  pay- 
ment of  a  commission  for  the  finding  or  procuring  of  a  purchaser 
for  real  estate  shall  be  valid  unless  the  contract  Is  in  writing,  a 
real  estate  broker  cannot  recover  a  commission  upon  an  oral 
contract  for  bringing  about  an  exchange  of  land,  since  the  term 
"purchaser,"  as  used  in  the  statute,  includes  one  who  acquires 
title  to  lands  in  an  exchange  of  realty 

'  Elmore  v.  Brinneman,  222,  225  (2)* 

BUILDING  CONTRACTS— 

See  CoiTTRACTs  3,  4. 

BURDEN  OF  PROOF— 

See  Evidence. 

CARRIERS— 

.  See  also  Railroads  ;  Stbeet  Railroads. 

1.  Carriage  of  Chads. — Title. — Presumption. — ^In  the  absence  of 
evidence  to  the  contrary,  it  will  be  presumed  that  the  title  to  a 
shipment  of  goods  is  in  the  consignee. 

Cleveland,  etc.,  R.  Co.  v.  Partlotc,  616,  623  (6). 

2.  Carriage  of  goods. — Consignees. — Reconsignment. — Damages  for 
Delay  in  Transporting. — Right  to  Sue. — Statute. — A  consignee  of 
goods  may  reconsign  the  same  in  transit,  and  where  a  carrier 
acceded  to  the  written  request  of  the  original  consignee  to  recon- 
sign and  forward  a  shipment  of  coal  to  another,  the  latter  must 
be  deemed  the  consignee  and  entitled  to  recover  whatever  may 
have  accrued,  while  he  was  the  consignee,  for  the  carrier's  failure 
to  transport  the  coal  at  the  speed  required  by  f  5205  Burns  1914» 
Acts  1907  p.  434. 

Cleveland,  etc.,  R.  Co.  v.  Partlow,  616,  622,  623  (5). 

,1^-  jOarriage  of  Passengers. — Rules  and  Regulations. — Duty  of  Car* 
rier. — ^A  carrier  must  provide  reasonable  means  by  which  pas- 
sengers may  acquaint  themselves  with  its  rules. 

Union  Traction  Co.  v.  Smith,  40,  46  (4). 

4.  Carriage  of  Passengers.— Rules  of  Company.— Right  to  Estalh 
lish. — Duty  of  Passenger. — In  the  absence  of  a  statutory  provision, 
a  carrier  may  make  reasonable  rules  and  regulations  respecting 
the  time,  places  and  circumstances  under  which  certain  trains 
will  stop,  etc.,  and  It  is  the  duty  of  a  person  taking  passage  on 
such  trains  to  Inform  himself  as  to  such  rules  and  regulations, 
and,  if  he  makes  a  mistake  not  Induced  by  the  carrier,  he  has  no 
recourse.  Union  Tractim  Co.  v.  SmitK  40.  46  (3), 

5.  jy(^rriage  of  Passengers.— Change  of  Cars.-^-Defective  Ticket.-^ 
Rights  of  Passenger.— vnieve  a  passenger,  after  purchasing  a 
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through  ticket,  was  required  to  change  cars  at  a  way  station,  and 
was  told  by  the  conductor,  who  had  taken  up  her  ticket,  to  take 
•  passage  on  a  certain  car,  she  was  rightfully  upon  such  car  and 
entitled  to  continue  her  journey,  though  the  conductor  had  given 
her  a  defective  ticket    Union  Traction  Co.  v.  8mith,  40,  44  (2). 

6.  Carriage  of  Passengers. — Ejectment  of  Passenger. — Damages. — 
Mental  Distress, — In  a  passenger's  action  against  an  interurban 
railroad  company  for  threatening  to  eject  her  from  a  car  unless 
she  paid  a  cash  fare,  the  conductor  having  declined  to  accept  a 
defective  ticket,  it  was  proper  to  consider  humiliation  and  mental 
distress  in  determining  the  amount  of  compensatory  damages  to 
which  plaintiff  was  entitled,  regardless  of  physical  injury. 

Union  Traction  Co,  v.  Smith,  40,  47  (6). 

7.  Carriage  of  Passengers, — Ejectment  of  Passenger. — Liability. — 
Where  a  passenger,  after  paying  fare  entitling  him  to  transpor- 
tation, is  required  by  the  carrier  to  change  cars,  and  through 
the  mistake  or  negligence  of  the  carrier's  agent  is  given  a  de- 
fective ticket  as  evidence  of  his  right  to  continue  his  journey  on 
the  car  designated  by  the  carrier,  and  the  conductor,  disregarding 
the  passenger's  explanation,  ejects  him,  the  carrier  Is  liable. 

Union  Traction  Co,  v,  Smith,  40,  44  (1). 

8.  Carriage  of  Passengers, — Threatened  Ejectment  of  Passenger. — 
Action. — Jury  Questions. — Passenger's  Violation  of  Rules. — In  a 
passenger's  action  against  an  Interurban  railroad  company  to 
recover  damages  for  threatened  ejectment  from  a  car,  where 
there  was  evidence  to  show  that  she  was  riding  on  a  through 
ticket  containing  a  condition  ''no  stop-overs  allowed,"  that  at  a 
way  station  she  was  ordered  by  defendant's  conductor  to  change 
cars,  but  was  not  informed  of,  or  directed  to,  a  particular  car  in 
waiting  to  take  passengers  discharged  from  the  car  on  which  she 
had  arrived,  and  that  she  remained  in  the  waiting  room  an  hour 
before  taking  the  next  car  to  her  destination,  the  question 
whether  she  had  voluntarily  and  without  fault  of  the  carrier 
taken  the  later  car,  in  violation  of  the  stop-over  provisions  of 
the  ticket,  was  for  the  jury. 

Union  Traction  Co.  v.  Smith,  40,  46  (5). 

9.  Injuries  to  Passengers. — Proximate  Cause. — Negligence. — Plead*- 
ing. — In  an  action  against  a  railroad  for  personal  injuries  sus- 
tained by  plaintiff  in  attempting  to  board  a  train  while  in  motion, 
averments  in  the  complaint  that  because  of  defendant's  em- 
ployes' negligent  and  careless  movement  of  the  train  In  violation 
of  their  duty  to  hold  it  until  plaintiff  conld  safely  board  the 
same,  the  train  was  jerked  and  pulled  along  faster,  and  that 
plaintiff's  foot  was  caused  to  slip  through  a  broken  part  of  a 
car  step,  alleged  to  have  been  negligently  maintained  in  a  de- 
fective condition,  show  a  causal  connection  between  the  alleged 
negligence  and  plaintiff's  Injury. 

Pittshurgh,  etc.,  R,  Co.  v.  Friend,  306,  374  (6). 

10.  Injuries  to  Passenger.  —  Action.  —  Complaint.  —  Contributory 
Negligence. — ^In  a  passenger's  action  against  a  railroad  company 
for  personal  Injuries,  complaint  held  not  to  show  contributory 
negligence,  although  plaintiff's  injuries  were  sustained  in  attempt- 
ing to  board  a  train  while  it  was  in  motion. 

Pittsburgh,  etc.,  R.  Co.  v.  Friend,  366,  374  (4). 

11.  Injuries  to  Prospective  Passenger. — Contributory  Negligence. — 
Municipal  Ordinance. — Assuming  Compliance. — One  waiting  at  a 
street  intersection  to  board  defendant's  interurban  car  as  a  pna- 
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senger  had  the  right  to  assume  that  such  car  would  obey  a  munici- 
pal ordinance  requiring  it  to  stop  in  response  to  the  customary 
signals,  and  his  further  conduct  in  attempting  to  cross  the  track 
ahead  of  the  approaching  car  must  be  considered  in  the  light  of 
fiuch  assumption. 

Indianapolis,  etc..  Traction  Co.  v.  Eehns,  Admw.,  137, 143  (4). 

]2»  Jniuriea  to  ^Prospective  Passenger. — Doctrine  of  Assumed  Risk. 
'^ApplicaMUtp. — Contributory  Negligence. — In  an  action  against 
a  carrier  for  the  death  of  a  prospective  passenger,  who  was 
struck  at  a  street  crossing  by  one  of  defendant's  interurban 
cars,  the  doctrine  of  assumed  risk  has  no  bearing,  although  the 
facts  which  might  lead  to  its  invocation  in  an  action  between 
master  and  servant  may  affect  the  issue  of  contributory  negli- 
gence. 
Indianapolis,  etc..  Traction  Co.  v.  Helms^  Admw.,  137,  142  (1). 

18.  Injuries  to  Prospective  Passenger. — Action. — Questions  for 
Jury.— Contributory  Negligence. — In  an  action  against  an  inter- 
urban railway  for  the  death  of  a  prospective  passenger  waiting 
to  board  a  car  at  a  signal  stop,  where  the  complaint  allege  that 
it  was  the  custom,  acquiesced  in  and  acknowledged  by  defendant, 
for  persons  intending  to  board  a  car  after  dark  to  enter  upon  the 
track  and  swing  a  light  as  a  signal  for  the  car  to  stop,  and  that 
decedent,  believing  an  approaching  car  was  a  regular  passenger 
car  which  would  stop  on  signal,  went  upon  the  track  to  give  the 
customary  signal,  and  was  run  down  and  killed  by  cinder  trucks 
attached  to  the  front  end  of  such  car  and  upon  which  trucks 
defendant  had  carelessly  and  negligently  failed  to  place  any 
lights,  so  that  on  account  of  the  darkness  they  could  not  be  seen 
by  decedent,  it  was  for  the  jury  to  determine  whether  decedent 
was  guilty  of  contributory  negligence. 
Indianapolis,  etc..  Traction  Co.  v.  HarduHck,  AdmsD.,  192,  IdS  (5). 

14.  Passenger  Boarding  Trains, — Carrier's  Breach  of  Duty. — Com- 
plaint.— Sufficiency. — In  a  passenger's  action  against  a  railroad 
company  for  injuries  sustained  in  attempting  to  board  a  train, 
allegations  in  the  complaint  that  persons  standing  near  called 
to  the  trainmen  to  wait  until  they  should  all  get  on,  but  that 
defendant's  employes,  in  violation  of  their  duty  to  plaintiff  to 
hold  the  train  until  plaintiff  could  safely  board  it,  negligently 
and  carelessly  caused  the  same  to  pull  up,  officially  showed  a 
failure  on  the  part  of  the  defendant  to  use  ordinary  care  to  pro- 
tect plaintiff.  Pittsburgh,  etc.,  R.  Co.  v.  Friend,  306,  373  (3). 

15.  Passenger  Boafding  Train, — Duty  of  Carrier. — Complaint. — 
In  a  passenger's  action  against  a  railroad  for  injuries  sustained 
in  attempting  to  board  a  train,  allegations  in  the  complaint  that 
plaintiff  purchased  a  ticket  entitling  him  to  take  passage  on  a 
certain  train,  and  that  he  went  on  the  station  platform  to  await 
its  arrival  with  intent  to  become  a  passenger,  show  at  least  a 
qualified  relation  of.  passenger  and  carrier,  which  imposed  on 
defendant  the  duty  of  using  ordinary  care  to  protect  plaintiff^ 
while  trying  to  get  aboard. 

Pittsburgh,  etc.,  R.  Co.  v.  Friend,  366,  373  (2). 

16.  Passenger  Boarding  Moving  Train. — Defective  Step. — Contrib- 
utory Negligence. — Proximate  Cause. — Questions  of  Fact. — ^In  a 
passenger's  action  against  a  railroad  for  personal  injuries,  held 
that  the  court  on  appeal  could  not  say  as  a  matter  of  law,  under 
the  evidence,  that  plaintiff,  who  was  injured  when  his  foot  slipped 
through  a  defective  car  step  while  attempting  to  board  a  moving 
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train  with  a  child  in  his  arms,  was  guilty  of  contributory  negli- 
gence, or  that  the  carrier  was  not  guilty  of  negligence  proxi- 
mately causing  the  injury. 

Pittsburgh,  etc,  R.  Co,  v.  Friend,  366,  877  (9). 

17.  Passengers  Boarding  Train. — Duty  of  Carrier. — Where  a  fam- 
ily bought  their  tickets  and  went  on  the  station  platform  to 
await  the  arrival  of  the  train,  those  in  charge  of  the  movement 
of  the  train  were  chargeable  with  knowledge  of  such  facts,  and 
owed  such  passengers  the  duty  of  stopping  a  reasonable  length 
of  time  for  them  to  get  on. 

Pittsburgh,  etc.,  R.  Co.  v.  Friend,  366,  375  (8). 

18.  Passengers  Boarding  Train. — Duty  of  Oarrier.-rAlthough  the 
stopping  of  a  passenger  train  at  a  station  is  an  invitation  .to 
passengers  to  get  on,  which  ceases  when  tlie  train  starts,  it  must 
be  stopped  a  reasonable  length  of  time,  and  any  one  attempting 
to  get  on  after  it  begins  to  move  does  so  at  his  own  risk,  unless 
those  in  charge  of  the  movement  of  the  train  have  knowledge 
of  the  intent  or  attempt  of  such  party  to  board  it. 

Pittsburgh,  etc.,  R.  Co.  v.  Friend,  366,  375  (7). 

19.  Passengers. — Injuries  on  Station  Grounds, — Care  Required  ot 
Railroad. — A  carrier  owes  a  passenger  who  is  on  the  depot  plat- 
form waiting  to  take  passage  on  a  train  only  ordinary  care  not  to 
injure  him.  Pittsburgh,  etc.,  R.  Co.  v.  Friend,  366,  377  (10). 

CASES— 

Cited,  see  p.  vii. 
Reported,  see  p.  Hi. 

CHATTEL  MORTGAGES— 

1.  Foreclosure. — Conversion  by  Mortgagee. — ^Where,  on  foreclosure 
of  a  chattel  mortgage,  the  mortgagee  obtained  a  Judgment  award- 
ing him  possession  of  the  property,  and  sold  the  same  after  giv- 
ing the  mortgagors  ten  days*  notice  as  provided  in  the  mortgage, 
the  mortgagors,  having  no  title  to  the  property  involved,  nor  the 
right  to  the  possession  of  the  same,  cannot  maintain  an  action  for 
its  conversion  against  the  mortgagee,  in  the  absence  of  proof  by 
the  mortgagors  showing  payment  or  other  extinguishment  of  the 
mortgage,  or  anything  more  than  the  mere  right  to  redeem. 

Sapirie  v.  Collins,  529,  536  (3). 

2.  Nature. — Title  and  Possession. — A  chattel  mortgage  is  at  law  a 
conditional  sale  which  vests  the  legal  title,  and,  prima  fade^  the 
right  of  possession  to  the  thing  mortgaged,  in  the  mortgagee. 

Sapirie  v.  Collins,  529,  532  (2). 

3.  Recording. — Computation  of  Time. — Statute. — While  §1350  Bums 
1914,  S1280  R.  S.  1881,  providing  that  the  time  in  which  an  act 
is  to  be  done  as  provided  in  the  Code  shall  be  computed  by 
excluding  the  first  day  and  including  the  last,  which  bhall  be 
excluded  if  It  falls  on  Sunday,  applies  only  to  procedlngs  in  civil 
cases,  yet  the  method  of  computation  of  time  therein  stated  has 
been  established  by  previous  decisions  of  the  appellate  courts  in 
this  state,  and  such  method  is  applicable  in  computing  the  time 
in  which  a  chattel  mortgage  must  be  recorded. 

Wartell  v.  Peters  Hotel  Co.,  444,  447  (1). 

CHATTELS— 

Included  with  land  in  gross  exchange,  effect  fh  fixing  value  of 
vendor's  lien,  see  Vendor  and  Pubghaseb. 
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CHECKS— 

See  Bills  and  Notes  3,  4. 

Acceptance,  payment,  see  Accord  and  Satisfaction. 

CHILD— 

See  Adoption  ;  Descent  and  Distribution  ;  Infants  ;  Parent  and 
Child  ;  Wills  d-11. 

Means  of  support,  right  to  damages  for  wrongful  death  of  mother, 
see  Intoxicating  Liquors  2. 

CITIES— 

See  MuNiciFAXi  Corporations. 

CLAIMS— 

Enforcement,  pleading  and  proof,  see  Executors  and  Administra- 
tors 2  . 

COLLATERAL  SECURITY— 

Unindorsed  noncommercial  paper,  notice  to  creditor  of  surety(>hip, 
see  Bills  and  Notes. 

Accommodation    paper,   innocent   holder,    right   to    recovery,    see 
Estoppel  1. 

COMMISSION— 

Sale  of  realty,  contract,  see  Brokers. 

COMMON  LAW— 

Meaning  of  words,  construction  of  statutes,  see  Statutes. 

COMPENSATION— 

Workmen's,  see  Master  and  Servant. 

COMPLAINT— 

See  Pleading. 

COMPROMISE  AND  SETTLEMENT— 

See  Accord  and  Satisfaction. 

CONCLUSIONS  OF  LAW— 

Allegations,  see  Pleading  5. 

Presenting  questions,  exceptions,  necessity,  see  Appeal  11. 

Pleading,  effect,  construction  of  statute,  see  Pleading  7,  8. 

CONDITIONS— 

See  Wills. 

CONDITIONAL  SALES— 

See  Sales. 

Evidence,  sufficiency,  see  Appeal  79. 

Law  of  foreign  state,  presumption,  see  Appeal  78. 

Title  of  receiver,  bona  fide  purchaser,  see  Receivers. 

CONDUCT— 

See  Estoppel  2. 
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CONSIDERATION— 

Want  of,  proof,  parol  testimony,  see  Evidence  7. 

CONSIGNMENT— 

Of  goods,  delay,  action,  statute,  see  Carriers  2. 

CONSTRUCTION— 

See  Contracts  2;  Insurance  14,  23;  Judgment  4;  Master  and 
Servant  3C;  PiiADiNo  3;  Statutes;  Wills. 

CONTRACTORS— 

Public,  rights  under  statute  protecting  laborers  and  materialmen, 
see  Towns. 

CONTRACTS— 

See  also  Action  ;  Deeds  ;  Frauds,  Statttte  of  ;  Insurance  ;  Master 
and  Servant;  Principal  and  Surety;  Sales. 

1.  Breach. — Action. — Pleadinff  and  Proof. — In  an  action  for  an 
alleged  breach  of  a  contract  to  pay  the  purchase  price  of  an 
automobile  in  living  and  tuition  in  defendant's  school,  a  money 
demand  was  not  authorized  in  the  absence  of  pleading  and  proof 
of  a  breach  of  contract  by  defendant. 

Indianapolis  Conservatory  of  Music  v.  McConnell,  597,  603  (2). 

2.  Construction. — Laio  Controlling. — Intent  of  Parties. — ^A  con- 
tract is  governed  by  the  law  with  a  view  to  which  it  is  made, 
and  when  the  intention  of  the  parties  in  that  regard  is  made  to 
appear  it  will  be  given  effect,  except  where  they  are  actuated  by 
fraud.  Chalmers  d  Williams  v.  Surprise,  Rcc,  646,  654  (2). 

;».  Construction^  Contracts. — Acceptance  of  Work  hy  Architect. — 
Conclusiveness. — ^Where  a  contract  provides  that  work  shall  be 
done  to  the  satisfaction,  approval,  or  acceptance  of  an  architect 
or  engineer,  such  architect  or  engineer  is  thereby  constituted  sole 
arbitrator,  and  the  parties  are  bound  by  his  decisions  In  the 
absence  of  fraud  or  such  gross  mistakes  as  to  imply  bad  faith 
or  a  failure  to  exercise  an  honest  Judgment 

Lake  Mich.  Water  Co.  v.  V.  8.  Fidelity,  etc.,  Co.,  637,  541  (2). 

4.  Construction  Contracts. — Decision  of  Arbitrator. — Conclusive- 
ness.— ^A  provision  in  a  building  contract  by  which  an  architect 
or  engineer  becomes  the  arbitrator  is  more  binding  than  an  ordi- 
nary submission  to  arbitration,  since  it  becomes  a  part  of  the 
consideration  of  the  contract. 

Lake  Mich.  Water  Co.  v.  U.  8.  Fidelity,  etc.,  Co.,  537,  542  (3). 

5.  Executory. — Breach. — Remedies. — ^Wliere  one  party  to  an  execu- 
tory contract  repudiates  it  and  refuses  longer  to  be  bound,  the 
injured  party  has  the  right  to  elect  either  to  treat  the  contract 
as  rescinded  and  recover  upon  the  quantum  meruit  as  far  as  he 
has  performed,  where  the  contract  is  of  such  a  nature  that  there 
may  be  a  recovery  for  part  performance,  or  to  keep  the  contract 
alive  for  the  benefit  of  both  parties,  keeping  himself  at  all  times 
ready,  willing  and  able  to  perform,  and,  at  the  time  fixed  by  the 
contract  for  performance,  sue  and  recover  according  to  the  terms 
of  the  contract  on  the  theory  that  he  has  fully  performed  and 
discharged  all  the  duties  and  obligations  imposed  upon  him,  ex- 
cept as  prevented  by  the  other  party,  or  to  treat  the  breach  or 
repudiation  as  putting  an  end  to  the  contract  for  all  purposes  of 
performance,  and  to  sue  at  once  to  recover  the  damages  occa- 
sioned by  such  repudiation,  in  which  case  the  injured  par^  is 
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not  bound  to  give  further  notice  to  the  defaulting  party  of  his 
election  before  bringing  suit,  nor  to  show,  as  a  condition  prece- 
dent to  recovery,  that  he  has  been  at  all  times  ready,  willing  and 
able  to  perform  after  the  time  when  the  other  party  repudiated 
the  contract  Federal  Life  Ins.  Co.  v.  Maxam,  266,  278  (4). 

G.  Ratification. — Void  as  Against  PubUc  Policy. — ^A  contract  void 
as  against  public  policy  is  not  susceptible  of  ratification. 

MUleti  V.  Aetna  Trust,  etc.^  Co.,  451,  458  <6). 

7.  Voidable  Contract. — Ratification. — Execution  of  Renewal  Notes. 
— ^Where  a  contract  on  which  a  note  is  based  is  only  voidable,  it 
may  be  ratified  by  an  execution  of  a  renewal  note  by  the  maker 
with  full  knowledge  of  the  facts. 

MUlett  v.  Aetna  Trust,  etc.,  Co.,  451,  458  (8). 

8.  Void  as  Against  Public  Policy. — Waiver  of  Defense. — Estoppel. — 
Waiver  of  Illegality, — A  contract,  void  as  against  public  policy, 
as  between  the  parties,  cannot,  be  rendered  valid  by  invoking  the 
doctrine  of  estoppel,  nor  can  a  party  thereto  waive  his  right  to  set 
up  the  defense  of  illegality  in  an  action  thereon  by  the  other 
party.  Millctt  v.  Aetna  Trust,  etc.,  Co.,  451,  458  (7). 

CONTRIBUTORY  NEGLIGENCE— 

See  Gabriebb  10-13;  Neougence;  Railroads. 

CORPORATIONS— 

Indebtedness  of  Insolvent  Corporation. — Failure  to  Collect  Stock 
Subscriptions. — lAubility  of  Directors. — Statutes. — In  an  action 
against  the  directors  of  an  insolvent  corporation  under  15104 
Bums  1014,  §3868  R.  S.  1881,  making  the  directors  of  a  corpora- 
tion organized  under  the  mining  and  manufacturing  act  liable 
for  all  debts  of  the  corporation  contracted  after  insolvency  result- 
ing from  its  violation  of  the  act,  provided  the  directors  directed 
or  assented  to  such  violation,  wherein  the  right  of  recovery  was 
based  on  the  alleged  failure  of  the  directors  to  comply  with  f5089 
Bums  1914,  13859  R.  S.  1881,  requiring  the  capital  stock,  as  fixed 
by  the  company,  to  be  paid  into  the  treasury  within  eighteen 
months,  findings  including  facts  showing  that  defendant  directors 
assented  to  the  company's  failure  to  collect  stock  subscriptions 
and  as  a  result  thereof  the  corporation  became  insolvent,  and 
that  thereafter  it  became  indebted  to  plaintiff,  held  suflicient  to 
sustain  the  conclusion  of  law  that  defendants  were  liable. 

Baltes  v.  Armour  Leather  Co.,  233,  235  (2). 

COSTS— 

Right  to  Recover. — Costs  are  never  allowed  a  ipSLVty  In  the  absence 
of  a  statute,  and  a  party  claiming  costs  must  show  that  the  costs 
or  charges  which  he  claims  are  within  the  statute. 

State,  ex  rel.  v.  Freiberg,  1,  4  (8). 

COUNTERCLAIM— 

See  Set-Off  and  Counterclaim. 

COURTS— 

Power  of,  custody  of  children,  see  Infants  2. 
Rules  of,  compliance,  see  Appeal  40,  50. 
Terms,  judicial  notice,  see  Bvidbncb  2. 
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1.  Entry. — An  entry,  as  applied  to  Judicial  proceedings,  is  a  state- 
ment of  a  conclusion  reached  by  the  court,  or  an  act  done  during 
the  progress  of  a  cause,  which  is  spread  of  record,  and  designed 
to  furnish  incontestable  evidence  of  the  matter  stated. 

McMillan,  Admr.,  v.  Plymouth^  etc..  Power  Co.,  386,  341  (8). 

2.  Juri8d4ction. — Transfer  of  Oau8c  from  Supreme  to  Appellate 
Court, — Effect. — Validity  of  Ordinance. — ^Where  plaintiff  sued  a 
town  and  its  board  of  trustees  to  enjoin  them  from  enforcing  an 
ordinance  making  It  unlawful  to  maintain  and  operate  a  Junk- 
yard within  limits  including  plaintiffs  yard,  on  the  ground  that 
the  ordinance  was  invalid  and  void,  and  that  the  board  had  no 
authority  to  pass  it,  and,  on  Judgment  being  rendered  for  defend- 
ants, plaintiff  appealed  to  the  Supi^me  Court  where  he  attempted 
to  raise  the  question  of  the  yalldlty  of  the  ordinance  that  court's 
transfer  of  the  cause  to  the  Appellate  Court  for  want  of  Jurisdic- 
tion was  equivalent  to  a  finding  that  the  power  of  the  board  to 
enact  the  ordinance  must  be  regarded  as  settled,  and  such  ques- 
tion could  not  be  considered  on  appeal. 

Peale  v.  Toum  of  Arcadia,  258. 

3.  Opinions, — Construction, — Statements  made  by  a  court  In  an 
opinioif  should  be  considered  in  the  light  of  the  record  then  under 
consideration.  Brehm  v.  Hewnings,  625,  630  (3). 

CREDITORS— 

Definition,  see  Sales  2. 

Defrauding,  by  oral  assignment  of  policy,  see  B^udulent  Convey- 
ances. 

CROSSINGS-^ 

See  Railboads  ;  Street  Railboadb. 

CUSTODY— 

Of  child,  statute,  see  Infants  ;  Parent  and  Child. 

DAMAGES— 

See  Action  ;  Carbiebs  ;  Death  ;  Electbtcity  ;  Fbaxtd  ;  Intoztoattno 
Liquors;  Municipal  Cobpobations ;  Negligence;  Nuisance  2; 
Rahjioads;  Venue;  Waters  and  Watebcourses. 

DANGEROUS  MACHINERY— 

Injuries  to  employe,  action,  liability,  see  Master  and  Sebvant  10, 
16,  22-24. 

DATES— 

Mortgages,  taking  effect,  see  Deeds. 
Presumption  as  to  execution,  see  Evidence  S. 

DEATH— 

Wrongful,  action,  see  Appeal  80. 

1.  Action  for  Wrongful  Death. — Who  May  Sue, — Statute. — Under 
|285  Bums  1014,  Acts  1899  p.  406,  relating  to  the  recovery  of  dam- 
ages for  wrongful  death,  the  administrator  is  the  only  person 
who  can  maintain  such  an  action. 

Drury^  Gdn.^  v.  Krogman,  607,  612  (3). 

2.  Wrongful  Death. — Right  of  Action  for  Damages. — The  right  to 
maintain  an  action  for  damages  for  wrongfully  causing  the  death 
of  a  human  being  is  purely  statutory. 

Drury,  Gdn„  v.  Krogman,  607,  612  (2). 
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DEEDS— 

See  also  Evidence  3. 

Mortgages. — Date  of  Taking  Effect, — Deeds  and  mortgages  become 
effective  from  the  time  of  their  execution,  which  includes  their 
delivery  to,  and  acceptance  by,  the  grantee  or  mortgagee. 

Cassidy  v.  Ward,  550.  555  (4). 

DEFAULT— 

Setting  aside,  application,  sufHciency,  see  Judgment. 

DEMURRER— 

See  Pleading. 

Ruling  on,  review,  see  Appeal  14,  39,  45,  68,  69,  78,  102-105,  112,  IV^. 

Waiver  of  defect  by  failure  to  demur,  see  I^leadinq  0,  9,  12. 

DEPENDENT  CHILD— 

Statute,  construction,  see  Infants  3,  4. 

"DECENDANTS"— 

Meaning,  see  Descent  and  Distribution. 

DESCENT  AND  DISTRIBUTION— 

1.  "Childr—^Childrenr— "Descendants."  —  Statutes.  —  The  words 
"child,"  "children,''  and  "descendants"  and  the  like,  as  used  in 
!§2990,  2991  Burns  1914,  §§2467,  2468  R.  S.  1881,  regulating 
descent  in  certain  cases,  prima  facie  mean  legitimates. 

WUson  V.  Bass,  116,  119  (1). 

2.  Heirs. — In  its  strict  legal  or  technical  sense,  the  word  heirs 
refers  to  those  on  whom  the  law  casts  the  inheritance  in  the 
absence  of  a  will.        Nickerson  v.  Hoover,  Admr.,  343,  350  (1). 

DEVISES— 

See  Wills. 

DIRECTORS— 

Of  insolvent  corporation,  failure  to  collect  stock  subscriptions,  lia- 
bility, see  Corporations. 

DISMISSAL— 

As  final  judgment,  see  Appeal  1,  2. 

DRAINS— 

Obstructing,  statute,  see  Waters  and  Watercourses. 

ELECTION  OF  REMEDIES— 

Breach  of  Contract. — Action. — Notice. — The  bringing  of  an  action, 
or  taking  legal  steps  to  enforce  a  contract,  amounts  to  an  election 
by  the  party  not  to  rescind  on  account  of  anything  known  to  him, 
and  where  a  party  institutes  a  suit  for  damages  for  the  breach 
of  an  executory  contract,  his  action  Is  notice  to  the  other  party 
of  his  election  to  treat  the  contract  as  breached  and  at  an  end, 
except  for  the  purpose  of  ascertaining  the  resulting  damages,  and 
such  election  is  conclusive  against  the  party  making  it. 

Federal  Life  Ins.  Co.  v.  Maxam,  206,  284  (5). 
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ELECTRICITT— 

Trammission  of  Electric  Current — LiaWity  for  Injuries.— Where 
the  furnisher  of  electricity  suppUes  the  same  to  a  customer  first 
through  its  own  wires,  and  then  through  wires  owned  and  main*  * 
tained  by  the  customer,  and  over  which  the  furnisher  has  no 
supervision  or  control,  he  is  not  liable  for  injury  resulting  from 
the  negligent  manner  in  which  the  customer's  wires  are  equipped 
and  maintained.  Caldwell  v.  Alley,  313  321  (3). 

EMPLOYER'S  LIABILITY— 

See  Master  and  Srbvant  17-21. 

Insurance,  policy,  construction,  see  Insubancb  6-8. 

EMPLOYES— 

See  Masteb  and  Ssbvaht. 

ENTRY— 

Definition,  see  Coubts  L 

EQUITY- 

Relief  in,  forfeiture  of  lease,  see  Mimes  and  Minebals. 

Right  to  Relief. — Injury  to  Property. — Inadequacy  of  Legal  Rem- 
edy.— The  office  of  equity  is  not  to  supplant,  but  to  supplement, 
the  law,  and  whencTer  a  party  has  a  clear  legal  right,  in  matters 
of  property,  and  no  adequate  remedy  at  law,  he  is  entitled  to 
the  aid  of  a  court  of  equi^.  Haupt  v.  Schmidt,  260,  262  (1). 

ESTATES— 

Vesting,  see  TVtiUB. 

ESTOPPEL— 

See  also  Gontbacts  8 ;  Insurance  15,  19 ;  Master  and  Servant  60 ; 
Municipal  Corporations  4,  10;  Partnership. 

1.  Accommodation  Paper. — Innocent  Holders. — Right  of  Recovery. 
— ^Where  a  mother  invested  her  son  with  apparent  ownership  of  a 
noncommercial  note  and  mortgage,  which  in  fact  was  accommo- 
dation paper,  and  the  son,  by  depositing  such  paper  as  collateral 
security,  obtained  not  only  the  loan  contemplated  by  the  maker 
of  the  accommodation  paper,  but  also  several  renewals  thereof, 
the  lender,  being  without  notice,  could  recover  on  the  collateral 
on  the  son's  failure  to  make  repayment,  since,  where  one  of  two 
innocent  persons  must  suffer  by  the  act  of  a  third,  he  who  put 
it  in  the  power  of  the  third  to  do  the  act  must  suffer. 

Earle  v.  Fletcher  American  Nat.  Bank,  559,  568  (5). 

2.  By  Conduct. — Failure  to  Assert  Title  to  Land. — ^Where  a  com- 
mercial club  had  its  president  convey  land  knowing  that  he  had 
previously  conveyed  It  to  a  trustee,  and  for  more  than  two  years 
after  grantee's  bankruptcy  failed  to  assert  any  claim  to  the 
property,  though  the  bankruptcy  court  had  adjudged  valid  a 
mortgage  given  by  the  grantee,  the  club  was  estopped  from 
thereafter  claiming  the  property  as  against  the  mortgagee. 

Spencer  Commercial  Cluh  v.  Bartmess,  294,  303,  304  (3). 

3.  By  Deed. — ^The  owner  of  real  estate  attesting  a  deed  made  by 
a  person  having  no  title,  if  such  owner  knows  the  contents  of 
the  deed,  will  by  attesting  it  be  estopped  from  setting  up  his  own 
title  against  the  grantee  and  his  privies. 

Spencer  Commercial  Cluh  v.  Bartmess,  294,  304  (6). 


742 


INDEX. 


ESTOPPEL— Continned. 

4.  By  Deed, — Interest  Conveyed, — ^Wbere  the  president  of  defend- 
ant commercial  club,  in  his  capacity  as  trustee  of  an  insolvent 
company,  transferred  the  company's  real  estate  to  another  under 
an  agreement  that  if  plaintiff  fulfilled  a  certain  contract  the  land 
should  be  deeded  to  him,  and  if  he  failed  it  should  be  conveyed 
to  the  club,  and  subsequently,  after  certain  changes  were  made 
in  the  contract,  the  directors  of  the  club  ordered  a  deed  prepared 
conveying  the  property  to  plaintiff  and  had  it  executed  by  its 
president  as  spch  trustee,  although  unknown  to  plaintiff,  he  had 
filed  his  final  report  and  been  discharged,  such  deed  was  sufii- 
cient  to  pass  to  grantee  whatever  equitable  interest  the  club  had 
in  the  land,  notwithstanding  the  conveyance  was  ineffectual  to 
carry  the  legal  title.  * 

Spencer  Commercial  Club  v.  Barimes9^  294,  903  (5). 

5.  By  Words  or  Conduct. — ^When  a  person  by  his  words  or  con- 
duct causes  another  to  believe  the  existence  of  a  certain  state  of 
things,  and  Induces  him  to  act  on  that  belief  so  as  to  alter  his 
own  position,  the  former  is  precluded  from  averring  a  different 
state  of  things  as  existing. 

Spencer  Commercial  Club  v.  Bartmesa,  294,  303  (4). 


EVIDENCE. 


I.  Judicial  Noticb,  1,  2. 

II.  Presumptions^  3. 

III.  Burden  of  Proof. 

IV.  Admissions,  4,  5. 


V.     Infkrsncbs.  6. 
yi.    Parol    and    Extrinsic 

DBNCl,  7-9. 
VII.    Documentary  Bvidbncb,  10. 


Bvi- 


For  evidence  in  particular  actions  or  proceedings,  see  also  the  spe- 
cific topics. 

I.    Judicial  Noticb. 

1.  Authentication  of  Transcript, — Designation  of  Clerk. — ^A  tran- 
script of  a  record  on  an  appeal  from  the  circuit  court,  signed  by 
the  clerk  of  the  superior  court,  is  sufficient,  since  the  appellate 
court  Judicially  knows  that  the  clerk  of  the  circuit  court  is  ex 
officio  clerk  of  the  superior  court 

State,  ex  rel,  v.  Freiberg,  1,  3  (1). 

2.  Expiration  of  Term  of  Court. — The  Appellate  Court  knows  Judi- 
cially that  the  October,  1916,  term  of  the  Lake  Superior  Court 
expired  in  November  of  that  year. 

H,  W.  JohnS'Manville  Co.  v.  South  Shore  Mfg,  Co.,  484,  487  (3). 

U.    Pbbsumptions. 

See  also  Sales;  Cabbiers  1. 

3.  Prima  Facie, — Date. — The  date  of  a  deed  or  mortgage  only  fur- 
nishes prima  facie  evidence  of  the  date  of  its  execution,  which 
may  be  rebutted.  Cassidy  v.  Ward,  550,  555  (3). 

III.    BuBDBN  OP  Proof. 

Action  for  wrongful  death,  or  personal  injuries,  contributory  negli- 
gence, see  Mastbb  and  Servant  15;  Railroads  7. 

As  to  company's  waiver  of  conditions,  see  Insxtbanoe  12. 

On  issue  of  employe's  wilful  misconduct  under  Workmen's  Comren- 
sation  Act,  see  Master  and  Sebvant  41. 

Equitable  relief,  right  to,  see  Mines  and  Minerals  1. 

Foreclosure,  interest  on  claims,  see  Mechanics*  Liens. 
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EVIDENCE— Continued. 

IV.     ADHI88I0N& 

4.  Declaration  Against  Interest. — AdnUsHbiHtp. — ^In  an  action  for 
personal  injuries,  plaintiff's  statement,  'It  was  all  my  fault," 
made  shortly  after  the  accident  resulting  in  the  injuries  com- 
plained of,  was  competent  as  an  admission  against  interest. 

Warner  Gear  Co,  v.  DePeugh,  264,  266  (1>. 

5.  Weight  and  Effect — Questions  for  Jury, — Admissions  when 
provM  to  have  been  made  are  to  be  considered  and  weighed  the 
same  as  other  evidence,  and  the  effect  of  the  circumstances  under 
which  the  admissions  were  made  is  to  be  determined  by  the  Jury. 

Warner  Gear  Co.  v.  DePeugh,  264,  265  (2). 

V.    Intebxnces. 

e.  Force  and  Effect. — ^An  inference,  when  authorized  and  drawn, 
has  the  same  force  and  effect  as  a  proved  fact,  and,  in  connection 
with  the  other  facts  established,  may  authorize  a  further  or 
additional  inference  or  inferences.  « 

Scottish,  etc.,  Ins.  Co.  v.  B.  B.  lAnkenhelt  d  Co.,  324,  327  (4). 

VI.    Parol  aitd  Eztbiitsio  Evidence. 

See  also  Saucs. 

7.  Action  on  Note. — Lack  of  Consideration. — In  an  a^ion  by  a 
bank  against  an  administrator  to  enforce  a  claim  against  a  dece- 
dent's estate  based  on  a  promissory  note  executed  by  deceased, 
who  had  been  an  official  of  the  l)ank,  in  payment  of  claimant's 
stock,  parol  evidence  tending  to  show  that  deceased  never  owned 
Huch  stock  as  an  individual  and  that  the  note  was  executed  solely 
for  the  benefit  of  the  bank  was  admissible  as  showing  want  of 
consideration  for  the  note. 

Columbia  Nat.  Bank  v.  MiUer,  Admr.,  187, 191  (2). 

8.  AdmissiUlity. — Contents  of  Letter. — Oral  Testimony  After  No- 
tice to  Produce. — It  was  not  error  for  the  trial  court  to  permit 
plaintiff  to  testify  as  to  the  contents  of  a  letter  alleged  to  have 
been  written  by  him  to  defendant,  where  the  record  shows  that 
timely  notice  had  been  served  on  defendant  to  produce  the  same. 

Reserve  Loan  Life  Ins.  Co.  v.  Sumner,  472,  483  (8). 

9.  Vendor's  Lien. — Exchange  of  Land  and  Chattels  in  Gross. — 
Value  of  Each, — When  called  upon  to  enforce  an  alleged  vendor's 
lien  arising  out  of  a  sale  or  exchange  of  land  and  chattels  in 
gross,  a  court  of  equity  may  hear  extrinsic  evidence  as  to  the 
value  placed  on  each  by  the  parties  to  the  transaction. 

Boyd  V.  Greer,  77,  81  (2). 

VII.    Documentary  EK'idence. 

10.  Documents. — Denial  of  Execution. — Statute. — In  an  action  for 
I>os8ession  of  real  estate  and  to  recover  damages  for  its  detention, 
where  defendant  relied  upon  a  written  instrument  purporting  to 
give  him  the  right  of  occupancy  free  of  rent,  but  no  pleading  was 
founded  on  such  instrument  §370  Bums  1914,  §364  R  S.  1881, 
providing  that  when  a  pleading  is  founded  on  a  written  instru- 
ment, such  instrument  may  be  read  in  evidence  without  proving 
its  execution,  does  not  apply.        Price  v.  Mitchell,  671,  673  (2). 

EXCEPTIONS— 

Necessity,  grounds  of  appeal,  see  Appeal  3-15. 
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EXCEPTIONS,  BILL  OF— 

See  also  Appeal  19-26,  29,  36. 

1.  FUing, — How  Shoton, — Clerk's  Certifloate. — Sufficiency. — ^The 
certificate  of  the  clerk  merely  reciting  that  the  transcript  con- 
tains the  longhand  report  of  the  eyidence  as  filed  in  his  office  by 
the  court  reporter  is  not  sufficient  to  show  that  the  bill  of 
exceptions  containing  the  evidence  was  filed. 

McMillan,  Admr.,  v.  Plymouth,  etc.,  Power  Co.,  336,  340  (3). 

2.  Incorporating  in  Record. — Praecipe. — A  written  praecipe  ad- 
dressed to  the  clerk  directing  him  to  make  out  a  complete  tran- 
script of  all  the  pleadings,  entries  and  orders  made  and  entered 
of  record  in  the  cause,  did  not'  Include  a  direction  to  include  a 
bill  of  exceptions  containing  the  evidence. 

McMillan,  Admr.,  v.  Plymouth,  etc.,  Power  Co.,  336,  340,  341  (5). 

3.  Requisites. — Certificate  of  Judge. — The  longhand  report  of  the 
evidence  alone  does  not  constitute  a  bill  of  exceptions,  the  cer- 
tificate of  the  trial  Judge  being  required  to  make  it  a  completed 
bUl. 

•     McMillan,  Admr.,  v.  Plymcuth,  etc.,  Power  Co.,  386,  339  (2). 

4.  Requisites. — Identification. — Statement. — ^While  it  is  not  neces- 
sary that  a  bill  of  exceptions  containing  the  evidence  shall  have 
any  particular  form  of  introduction,  yet  It  should  be  preceded  by 
a  stateiyent  sufficient  to  identify  it  as  a  bjU  of  exceptions. 

McMillan,  Admr.,  v.  Plymouth,  etc..  Power  Co.,  336,  342  (10). 

EXCESSIVE  DAMAGES— 

Statute,  applicability,  see  New  Trial  2. 

EXECUTION— 

Proof  of,  when  necessary,  statute,  see  Evidence  10. 

EXECUTION  CREDITOR— 

See  Sales  2. 

EXECUTORS  AND  ADMINISTRATORS— 

See  also  Wills. 

Administrator,  right  to  sue  for  wrongful  death,  see  Death. 

1.  Assignment  of  Contracts. — Consideration. — Where  plaintifTB  sis- 
ter left  defendant's  conservatory  before  completing  her  paid-up 
course  of  study  under  a  written  contract  between  her  lather  and 
defendant,  and  defendant  and  plaintiff  verbally  agreed  that  the 
latter  might  receive  the  I'emaining  instructions  under  the  con- 
tract, plaintiff,  upon  her  appointment  as  administratrix  of  her 
fnther's  estate  and  assignment  of  the  contract  by  her  as  adminis- 
tratrix to  herself  as  an  individual,  could  not  recover  for  a  breach 
of  the  verbal  contract  in  the  absence  of  evidence  showing  consid- 
eration in  that  she  had  succeeded  to  the  rights  of  her  tather 
in  the  original  contract. 

Indianapolis  Conservatory  of  Music  v.  McConnell,  597,  603  (1). 

2.  Claims  against  Estate. — Enforcement. — Pleading  an^  Proof. — 
In  a  proceeding  to  enforce  a  claim  against  a  decedent's  estate, 
proof  of  all  defenses  except  set-off  and  counterclaim  are  admis- 
sible under  the  general  denial,  in  view  of  12842  Bums  1914.  Acts 
1883  p.  156.      Columbia  Nat.  Bank  v.  Miller,  Admr.,  187,  189  (1). 

EXECUTORY  CONTRACTS— 

See  CoiTTBACTs  5. 
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FEE  SIMPLE— 

Devise,  devise  over,  vesting  of  estate,  see  Wills  6. 

FINDINGS— 

Beview,  see  Appeal  82. 

FIRE  INSURANCE— 

See  INSUBANCE  0-12. 

FLOODS— 

Effect  of,  as  defense  in  action  for  obstructing  stream,  instructions, 
see  Railroads  11-16. 

FORECLOSURE— 

See  Chattel  Mobtgages  ;  Mortgages. 

FOREIGN  LAWS— 

Contracts,  execution,  presumption,  see  Sales. 
Presumption,  see  Appeal  78. 

FORFEITURE— 

Of  lease,  equitable  relief,  see  Mines  and  Minerals  2-4. 
Of  policy,  see  Insurance  15-20. 

FRAUD— 

See  also  FsAtrDULENT  Conveyances  ;  Insurance  6. 

1.  Action. — Exchange  of  Lands, — Fraudulent  Representations, — 
Measure  of  Damages, — In  an  action  for  damages  for  alleged  false 
and  fraudulent  representations  as  to  the  character  and  value  of 
land  conveyed  to  plaintiffs  by  defendants  in  exchange  for  other 
land,  the  measure  of  damages  is  the  difference  between  the  actual 
value  of  the  property  deeded  to  plaintiffs  at  the  time  of  the 
exchange,  and  what  it  would  have  been  worth  had  it  been  as 
represented,  and  in  such  action  the  value  of  the  land  conveyed 
by  plaintiffs  is  ImmateriaL  Valdenaire  v.  Henry,  68,  71  (3). 

2.  Action. — Exchange  of  Lands. — Defenses. — ^In  an  action  for  dam- 
ages for  false  representations  as  to  the  character  of  land  ex- 
changed by  defendants  for  land  belonging  to  plaintiffs,  where 
plaintiffs  proceeded  to  a  city  within  two  hours'  ride  of  defendants' 
land  and  could  easily  have  inspected  the  property,  but,  because 
of  the  insistence  of  the  husband  of  one  of  the  defendants  that  the 
transaction  be  closed  immediately  to  enable  him  to  keep  an 
urgent  engagement  in  another  city,  plaintiffs  were  induced  to  tele- 
graph to  release  the  deed  to  their  land,  which  they  had  deposited 
in  escrow  before  leaving  home,  without  inspecting  defendants' 
property,  they  had  a  right  to  rely  on  defendants'  representations. 

Valdenaire  v.  Henry,  68,  73  (6). 

3.  Action.'^Palse  Representations. — Damages, — Right  to  Recover. 
— Where  plaintiffs,  after  executing  a  contract  of  sale  and  placing 
in  escrow  deeds  to  their  land.  Journeyed  to  a  distant  state  to  take 
charge  of  the  property,  which  was  to  be  conveyed  to  them  by 
defendants,  a  subsequent  performance  by  plaintiffs,  even  with 
foil  knowledge  of  ttie  fraud  which  had  been  practiced  on  them, 
would  not  bar  them  to  a  right  to  recover  damages  for  fraudulent 
representations  as  to  the  land  plaintiffs  were  to  receive. 

Valdenaire  v.  Henry,  68,  74  (7). 
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FRAUD-^^tinued. 

4.  Reliance  on  Fraudulent  Representations, — Where  defendanta  in- 
duced plaintiffs,  wlio  liad  never  been  in  California,  to  exchange 
their  lands  for  lands  located  in  that  state,  and  plaintiffs'  in- 
quiries of  a  nephew  in  California  did  not  elicit  information  dis- 
closing the  f al^ty  of  defendants'  representations,  defendants  Jire 
not  in  position  to  complain  that  plaintiffs  were  negligent  in  rely- 
ing upon  their  representations  without  further  inquiry. 

Valdenaire  v.  Henry,  68,  73  (5). 

6.  Representations  of  Value, — Effect. — In  an  ^ctlon  to  recover 
damages  for  fraud,  where  plaintiffs  were  Induced  by  defendants' 
representations  to  exchange  their  real  estate  for  lands  located  in 
southern  California,  upon  which  defendants  lived  and  had  special 
knowledge  of  its  character  and  value,  and  concerning  which 
facts  defendants  knew  plaintiffs,  who  were  residents  of  Indiana 
and  had  never  been  in  California,  to  be  wholly  ignorant,  plain- 
tiffs were  justified  in  relying  on  defendants'  representations  with- 
out making  inquiry  as  to  their  truthfulness. 

Valdenaire  v.  Henry,  68,  72  (4). 

FRAUDS,  STATUTE  OF— 

1.  Contract  for  Sale  of  Land, — Sufficiency  of  Memoranda, — Under 
the  statute  of  frauds,  which  requires  tliat  all  contracts  for  the 
sale  of  real  estate  shall  be  in  writing,  separate  writings  cannot 
be  construed  together  as  constituting  a  contract,  where  there  is 
no  reference  in  any  one  of  the  instruments  to  either  of  the 
others,  and  extrinsic  evidence,  which  is  not  permissible,  would  be 
necessary  to  show  their  relation. 

Feichter  v.  Kom,  205,  210  (1). 

2.  Default  of  Third  Person. — Subcontractor's  Cfuaranty. — In  a  sub- 
contractor's action  to  foreclose  a  mechanic's  lien,  where  defend- 
ant answered  that  the  plaintiff  was  a  party  to,  and  a  partner  In, 
the  principal  contract,  and  was  to  share  in  the  profits,  and  diat 
he  had  guaranteed  that  a  certain  appliance  to  be  installed  in 
'defendant's  factory  by  the  principal  contractor  would  do  the 

work  for  which  it  was  sold,  the  answer  was  good,  even  though 
the  guaranty  was  not  in  writing,  since,  under  the  facts  alleged, 
it  was  not  a  promise  to  answer  for  the  debt,  default  or  miscar- 
riage of  another. 

Coonse,  etc.  Ice  Co,  y.  Home  Stove  Co.,  226,  232  (3). 

FRAUDULENT  CONVEYANCES— 

lAfe  Policy. — Oral  Assignment. — Validity, — Defrauding  Assignor's 
Creditors, — ^Where  insured  and  his  father,  the  beneficiary  in  a 
life  policy,  talked  about  changing  the  policy  so  as  to  make  the 
son's  wife  the  beneficiary,  but,  on  the  advice  of  the  cashier  of 
a  bank  holding  the  policy  as  collateral  security  for  the  payment 
of  a  note  that  it  would  be  better  not  to  make  any  changes  until 
after  the  note  was  paid,  nothing  was  done  relative  to  changing 
the  beneficiary,  on  the  death  of  the  son  the  proceeds  of  the 
policy  were  the  absolute  property  of  the  father,  although  he  had 
informed  insured  that  in  case  of  the  latter's  death  he  would 
assign  the  insurance  to  the  wife,  and  the  father  could  not,  after 
insured's  death,  make  a  gift  of  such  proceeds  to  the  wife  to 
the  detriment  of  the  father's  creditors. 

Brown  v.  Farmer's  State  Bank,  182,  187  (A). 
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GUARANTY— 

Definitioii,  see  Principal  and  Subety. 

Of  subcontractor,  default  of  third  person,  liAbility, '  see  Frauds^ 
Statute  of. 

HARMLESS  ERROR— 

See  Appeal  96-lOa. 

HEIRS— 

Construction  of  term,  see  Wnxa 

HIGHWAYS— 

Construction.— Contractor's  Bond.— Recovery  on  hy ^Materialman.-^ 
Statutes. — A  materialman  may  recover  on  a  public  contractor's 
bond  without  first  having  compUed  with  |i5901a-5901b  Bums 
1914,  Acts  1911  p.  437,  requiring  materialmen  to  file  claims  with 
agents  of  the  county  within  thirty  days  after  the  materials  are 
furnished,  since  such  act  expressly  declares  that  it  shall  not  be 
construed  as  conflicting  with  any  other  laws  for  the  protection 
of  materialmen,  but  as  supplemental  thereto. 

Equitable  Surety  Co.,  etc,  v.  Ind,  Fuel  Supply  Co.,  75. 

HUSBAND  AND  WIFE— 

Devise  to  wife  during  widowhood,  validity,  see  Wills  21. 

Action  for  Service  hy  Wife.— Owning  Husband  as  Party. — ^Section 
255  Burns  1914,  §264  B.  S.  1881,  providing  that  a  married  woman 
may  sue  alone  when  the  action  covers  her  personal  property,  is 
permissive,  and  does  not  prohibit  the  husband  joining  with  her 
in  the  prosecution  of  an  action  to  recover  compensation  for  her 
services  rendered  on  her  sole  and  separate  account. 

Delaski  v.  Kovacich,  203,  204  (2). 

ILLEGITIMATB  CHILDREN— 

See  Bastabdb. 

INDEPENDENT  CONTRACTOR— 

See  BiASTER  and  Servant  6,  7,  45,  46 ;  Negugenob  6. 

INDORSEMENT— 

Bank  checks,  notice,  see  Biixs  and  Notes  3,  4. 

INDUSTRIAL  BOARD— 

Proceedings  before,  under  Workmen's  Compensation  Act,  see  Mas- 
tee  AND  Servant  28-50. 

INFANTS— 

1.  Custody.— Statute.— Section  1646  Bums  1914,  Acts  1007  p.  59, 
relating  to  dependent  or  neglected  children,  cannot  be  used  for 
the  purpose  of  determining  a  controversy  between  the  mother 
and  a  grandparent  as  to  who  should  have  the  custody  of  a  child. 

Orr  v.  State,  242,  254  (6). 

2.  Custody  of  Children. — Policy  of  State. — Province  of  Courts. — 
It  is  not  the  province  of  the  courts  to  determine  generally  what 
conditions  or  exigencies  will  warrant  the  state  in  seizing  the 
children  of  its  citizens  and  making  them  wards  of  the  state, 
but  it  is  a  le^slative  function,  which  cannot  be  delegated  to  the 
courts.  Orr  v.  State,  242,  251  (3). 
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INFANTS— Continued. 

3.  Dependent  Child. — Statute. — ^Although  uncared  for  by  both  par- 
ents, a  female  child  under  the  age  of  seventeen  years  is  not  a 
dependent  child  within  the  meaning  of  $1^^  Burns  1914,  Acts 
lOOT  p.  50,  providing  that  any  girl  under  the  age  of  seventeen 
years,  who  is  dependent  upon  the  public  for  support,  or  who 
is .  destitute,  homeless  or  abandoned,  shall  be  deemed  to  be  a 
dependent  child,  where  she  has  never  been  a  charge  upon  the 
public,  nor  been  destitute,  homeless  or  abandoned,  but  has  been 
sheltered  and  cared  for  by  a  grandparent,  who  desires  to  con- 
tinue such  care  and  protection. 

Orr  V.  State,  242,  249  (1). 

4.  Dependent  and  Neglected  Children, — Abandonment. — Evidence, — 
Sufftdency, — ^In  a  proceeding  under  (1642  et  seq.  Bums  1014,  Acts 
10^  p.  50,  to  have  an  Infant  declared  a  dependent  or  neglected 
child,  a  mother  who  left  home  because  of  the  cruel  treatment  of 
an  insane  husband  held  not  to  have  abandoned  or  deserted  her 
child,  she  having  left  It  in  the  care  and  custody  of  the  husband's 
parents.  Orr  v.  State,  242,  266  (8). 

6.  neglected  or  Dependent  Children. — Statute. — Proceedingn, — 
Parties. — Proceedings  under  |1642  et  %eq.  Burns  1014,  Acts  1007 
p.  50,  relating  to  dependent  or  neglected  children,  should  not  be 
prosecuted  in  the  name  of  the  state.       Orr  v.  State,  242,  251  (4). 

6.  Neglected  Child. — Statute. — ^A  child  abandoned  by  Its  parents 
and  who  was  taken  by  the  grandparents  into  their  home  and 
treated  as  a  member  of  their  own  family,  is  not  a  neglected  child 
within  the  meaning  of  |1642  Bums  1014,  Acts  1007  p.  50,  defining 
a  neglected  child  as  one  not  having  proi>er  parental  care  or 
guardianship.  Orr  v.  State,  242,  250  (2). 

INFERENCES— 

Consideration,  in  aid  of  allegations,  see  Pleading  10. 
Effect,  see  Evidence  6. 

INHERITANCE— 

Rights  of  illej?iti mates,  statute,  see  Bastards. 

INJUNCTION— 

1.  Complaint. — Suffi.cicnr]f. — In  an  action,  to  rwover  bonds  depos- 
ited as  collateral  to  secure  the  payment  of  a  promissory  note, 
allegations  in  the  complaint,  held  sufficient  upon  demurrer  to 
show  that  plaintiffs  agent  had  authority,  upon  being  informed 
by  payee  bank  as  to  the  amount  due  on  the  note,  to  make  a 
tender  and  demand  the  return  of  the  bonds,  and  that  the  amount 
tendered  was  the  full  amount  due.  ^ 

Wehh  v.  Citizens  Nat.  Bank,  etc.,  22,  20  (2). 

2.  Office  of. — Protection  of  Property, — Broadly  stated,  the  office  of 
an  injunction  Is  to  protect  property,  and  rights  of  property. 

Haupt  V.  Schmidt,  260,  262  (2). 

INSTRUCTIONS— 

See  Tbial  10-20. 

Review,  see  Aipeal  6,  0, 13,  28-30,  33,  34,  63,  66,  74,  75,  07-100. 

INSURANCE— 

See  also  Appeal  106.  » 

1  Agents. — Delegation  of  Authority. — Generally,  agf'nts  of  insur- 
ance companies  who  are  authorized  to  contract  for  risks,  receive 
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and  collect  premiums,  and  deliver  policies,  may  confer  upon  a 
clerk,  or  subordinate,  authority  to  execute  the  same  powers,  the 
service  not  being  of  a  personal  character. 

Home  Ins.  Co.  V.  Strange^  49,  54  (1). 

2.  Agentsj^-Notice  to. — ^Notice  to  the  agent  of  an  insurance  com- 
pany is  binding,  though  not  communicated  to  it. 

Some  Ins.  Co.  v.  Strange,  49,  57  (3). 

3.  Accident  Insurance, — Construction  of  Policy, — Beneficiary  In- 
demnity,—Cause  of  Injury, — ^An  accident  insurance  policy  insur- 
ing against  injury  to  the  beneficiary  while  a  passenger  in  a  rail- 
road passenger  car,  steam  vessel,  passenger  elevator,  or  in  con- 
sequence of  the  burning  of  a  building,  does  not  cover  death  result- 
ing from  injury  while  in  an  automobile. 

Ruhens  v.  U.  8,  Casualty  Co,,  35,  39  (2). 

4  Casualty  Insurance  Companies, — Investments. — Proceeds  from 
Sale  of  Stocfc—Statutc—VnaeT  §4769  Burns  1914,  Acts  1909 
p.  281,  prescribing  how  casualty  companies  shall  Ibvest  the  money 
received  from  the  sale  of  their  capital  stock,  such  a  company  is 
not  prohibited  from  depositing  any  of  its  funds  in  banks,  and 
taking  therefor  certificates  of  deposit,  payable  either  on  demand 
or  on  a  day  specified,  until  such  time  as  investments  In  accord- 
ance with  the  statute  may  be  made,  or  from  assigning  notes 
given  for  the  purchase  price  of  stock,  and  receiving  certificates 
of  dei>osit  therefor.    Central  Bank,  etc.  v.  Martin,  387,  391  (1). 

5.  Casualty  Insurance  Companies, — Investments, — Proceeds  from 
Sale  of  Stock, — Rights  of  Stockholder. — Statute. — While  the  in- 
vestment by  a  casualty  company  of  money  received  from  the  sale 
of  its  capital  stock  in  securities  other  than  those  named  in  §4769 
Bums  1914,  Acts  1909  p.  281,  would  be  wrongful,  yet  the  transac- 
tion would  not  be  void,  but  merely  voidable,  and,  though  a  stock- 
holder injured  thereby  might  find  a  way  in  a  court  of  equity  to 
protect  his  rights,  he  cannot  defend  an  action  on  his  note  given  to 
such  company  for  stock  and  assigned  to  plaintiff  bank  in  returti 
for  its  certificate  of  deposit  on  the  ground  that  the  transaction 
constituted  an  unlawful  investment  of  the  proceeds  from  the 
sale  of  the  capital  stock  of  the  company. 

Central  Bank,  etc,  v.  Martin,  387,  302  (2). 

6.  Employers'  Liability  Insurance. — Insured's  Action  on  Policy. — 
Defenses. — Fraud  or  Collusion. — In  an  action  on  an  employer's 
liability  policy  for  the  amount  of  a  Judgment  recovered  by  an 
injured  employe,  where  the  insurer,  with  full  knowledge  of  the 
accident,  injury  and  pendency  of  the  suit  therefor  and  of  the 
proceedings  in  court  when  the  Judgment  was  rendered  against 
the  employer,  failed  and  refused  to  participate  in  the  defense,  as 
provid^  by  the  terms  of  the  policy,  it  cannot  challenge  the 
judgment  obtained  by  the  employe  for  fraud,  collusion,  or  for 
any  other  reason. 

Georgia  Casualty  Co,  v.  Schrepferman,  11,  22  (3). 

7.  Employers*  lAnhility  Insurance. — Policy, — Construction. — Imme-' 
diate  Notice  of  Injury. — Where  an  employe  was  injured  on  Octo-^ 
ber  17,  1913,  and  the  employer  gave  notice  of  the  accident  to 
the  company  carrying  his  employer's  liability  insurance  on  Octo- 
ber 20,  and  again  on  November  28,  and.  having  received  no 
acknowledgment  thereof,  sent  another  notice  on  December  29  on 
a  blank  furnished  by  the  insurer,  the  notice  to  the  insurer  was 
sent  within  such  time  as  to  constitute  compliance  with  a  pro- 
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vision  of  the  policy  requiring  immediate  written  notice  of  the 
occurrence  of  an  accident 

Georgia  Casualtp  Co.  v.  Sohrepferman,  11,  20  (2). 

8.  JBmployers*  LiaJMity  Insurance. — SuhrogatUm. — Action, — Com- 
plaint,— SuJSMency.-^Where  an  employer's  liability  company, 
after  paying  a  Judgment  obtained  against  insured  employer  by  an 
employe  injured  by  the  explosion  of  an  alleged  defective  boiler 
tube,  and  the  company  which  sold  the  tube  to  the  employer  on 
the  theory  of  subrogation  of  the  employer's  right  of  action  for 
breach  of  implied  warranty,  the  complaint  held  insufficient  for 
want  of  facts  in  that  it  failed  to  aver  that  the  explosion  of  the 
tube  resulted  from  its  alleged  defective  construction. 

Maryland  Casualty  Co,  v.  Knight  d  JilUon  Co^  637. 

9.  Fire  Insurance, — Notice  of  Vacancy, — Sujjlciency, — ^Under  a  fire 
insurance  policy  stipulating  that  the  policy  would  be  void  if  any 
of  the  buildings  insured  remained  vacant  for  more  than,  ten  days 
without  the  insurer's  consent,  a  notice  of  vacancy  was  sufficient 
when  given  to  the  bookkeeper  and  policy  clerk  employed  by 
agents  for  the  Insurance  company,  upon  her  assurance  that  she 
would  take  a  note  of  the  notice  and  bring  it  to  the  attention 
of  one  of  the  agents  on  his  return  to  the  office. 

Home  Ins,  Co,  v.  Strange,  49,  55  (2). 

10.  Fire  InsurancC'^ondUions, — Vacancy, — ^The  condition  in  a 
fire  policy  tliat  vacancy  of  the  building  insured  without  the 
written  consent  of  insurer  shall  avoid  the  policy,  being  a  stipu- 
lation in  favor  of  the  company,  may  be  waived  by  express  agree- 
ment or  conduct,  and  such  waiver  can  be  by  the  promise,  failure 
and  conduct  of  the  company's  authorized  agent. 

Home  Ins.  Co.  v.  Strange,  49,  57  (4). 

11.  Fire  Insurance, — Breach  of  Conditions, — Failure  to  Assert 
Forfeiture, — ^Where  a  fire  insurance  company  had  notice  of  the 
purpose  of  insured  to  change  the  use  of  a  dwelling  to  that  of 
storage  house,  and  it  failed  to  assert  its  right  of  forfeiture,  it 
waived  such  right  Home  Ins,  Co.  v.  Strange,  49,  57  (5). 

12.  Fire  Insurance. — Waiver  of  Conditions. — Burden  of  Proof. — 
In  an  action  on  a  fire  policy  providing  that  the  insurer  would 
not  be  liable  for  fire  damage  to  any  dwelling  house  while  unoccu- 
pied, unless  the  policy  was  continued  in  force  during  such  va- 
cancy by  the  written  consent  of  a  director  of  the  company,  the 
burden  of  showing  insurer's  alleged  waiver  of  the  vacancy  pro- 
vision by  a  retention  of  unearned  premium  was  on  the  insurer, 
and  the  absence  of  a  finding  as  to  the  existence  of  any  unearned 
premium  must  be  construed  to  mean  that  all  sums  paid  to  the 
Insurer  were  fully  earned. 

Menser  v.  Marshall,  etc.,  Ins.  Co.,  211. 

13.  Life  Insurance  Application. — Construction. — Intention. — War- 
ranties.— Answers  to  questions  in  an  application  for  insurance 
will  not  be  construed  as  warranties  unless  they  are  clearly  shown 
by  the  form  of  the  contract  to  have  been  so  intended  by  the 
parties,  but  where  It  appears  that  they  so  intended  they  must 
be  literally  true  or  the  insurance  is  voidable. 

Western  Indemnity  Co.  v.  Couch,  684,  705  (9). 

14.  Life  li^urance. — Construction  of  Policy. — Reinsurance. — ^Where 
a  reinsurance  contract  gave  the  policyholders  the  option  of  pay- 
ing the  reinsurance  company  the  same  premiums,  and  receivlnflr 
insurance  in  such  amount  as  the  premiums  would  purchase  ao* 
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cording  to  an  annexed  table  of  rates,  or  of  making  application, 
and  by  furnishing  satisfactory  evidence  of  insurability,  receive  a 
new  policy  upon  surrendering  the  old  one  for  cancellation,  an 
incontestability  clause  contained  in  the  old  policy  did  not  become 
a  part  of  a  new  policy  issued  to  one  choosing  the  second  alterna- 
tive, in  the  absence  of  any  provisions  to  that  effect 

Western  Life  InOemnity  Co,  v.  Couch,  684,  697  (3). 

15.  Life  Insurance. — Forfeiture  of  Policy. — Estoppel. — Where  an 
insurer,  after  receiving  information  from  an  investigating  bureau 
that  insured  had  made  false  warranty  as  to  the  condition  of  his 
health,  wrote  a  letter  to  the  beneficiary  containing  no  intimation 
of  an  intention  to  rescind,  and  requesting  further  proof,  which 
she  obtained  at  some  expense,  the  insurer  was  not  estopped  from 
relying  on  the  breach  of  warranty  to  forfeit  the  policy,  where 
the  beneficiary  knew  of  the  inyestigation  being  made  by  the 
insurer  and  that  the  poUcy  would  probably  be  contested. 

Western  Indemnity  Co.  v.  Couch,  684,  710  (12). 

16.  Life  Insurance. — Forfeiture  of  Policy. — Tender  of  Premiums. — 
Reasonahle  Time. — ^When  Insured  died  on  April  30,  and  on  August 
10  following  Insured  learned  of  a  breach  of  warranty,  when  it 
notified  the  beneficiary  of  its  Intention  to  resdfid,  and  mailed  her 
a  check  for  premiums  paid,  which  she  returned  without  objection 
to  the  form  of  the  tender,  and,  suit  having  been  filed  August  19, 
insurer  on  November  30  offered  to  pay  the  beneficiary  in  legal 
tender  the  amount  of  premiums  paid,  together  with  Interest 
thereon  and  accrued  court  costs,  the  latter  tender  was  made 
within  a  reasonable  time. 

Western  Life  Indemnity  Co.  v.  Couch,  684,  700  <6). 

17.  Life  Insurance. — Forfeiture  of  Policy. — Return  of  Premiums. — 
Reinsurance. — ^Where  a  life  insurance  company  became  insolvent 
and  one  holding  a  policy  therein  exercised  his  option  under  a 
contract  of  reinsurance  of  surrendering  his  old  policy,  taking 
out  a  new  one  In  the  purchasing  company,  the  latter  company, 
in  forfeiting  the  policy  for  a  breach  of  warranty,  was  only  re- 
quired to  repay  the  premium  paid  to  it. 

Western  Life  Indemnity  Co.  v.  OouOi,  684,  700  (6) . 

18.  Life  Insurance. — Forfeiture  of  Policy. — Breach  of  Warranty. — 
Medical  Emamination. — False  Answers. — Where  an  application 
for  a  new  policy  In  a  reinsuring  company  referred  to  a  medical 
examination  for  the  original  insurance  and  warranted  the  state- 
ments in  it  to  be  true,  thereby  making  them  a  part  of  the  new 
policy,  the  reinsurer  would  forfeit  such  policy  for  a  breach  of 
warranty  based  upon  false  statements  In  the  inedical  examination, 
although  it  was  not  made  part^of  the  original  policy,  and  was  not 
in  itself  a  warranty. 

Western  Indemnity  Co.  v.  Couch,  684,  701  (7). 

19.  lAfe  Insurance. — Forfeiture  of  Polieif. — Estoppel. — ^An  insur- 
ance company  Is  estopped  to  declare  a  forfeiture  of  an  insurance 
contract,  if  with  full  knowledge  of  the  facts,  it  states  to  the 
beneficiary  or  causes  him  reasonably  to  believe  that  it  does  not 
intend  to  stand  upon  the  right  of  forfeiture,  and  by  such  repre- 
sentations causes  the  beneficiary  to  do  any  act  entailing  expense 
and  trouble  upon  the  belief  that  the  company  has  waived  such 
right  Western  Indemnity  Co.  v.  Couch,  684,  711  (13). 

20.  lAfe  Insurance. — Forfeiture  of  Policy. — Misrepresentation. — 
Health  of  Insured. — Refusal  of  Insurance. — ^A  false  answer  by  an 
applicant  for  Insurance  that  he  had  never  been  rejected  by,  or 
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refused  iusuruuce  in,  any  other  company.  In  the  absence  of 
waiver  or  estoppel,  renders  the  policy  voidable  at  the  election  of 
the  insurer,  even  though  the  statement  is  treated  as  a  representa- 
tion and  not  as  a  warranty. 

Western  IndemnUy  Co.  ^  Couch,  684,  70B  (8). 

21.  Life  Insurance. — False  Warranties. — Forfeiture  of  Policy, — 
Where  insured,  in  his  application  for  insurance,  warranted  that 
he  had  neyer  been  refused  insurance,  the  falsity  of  that  war^ 
ranty  was  sufficient  to  avoid  the  policy. 

Western  Indemnity  Co^  v.  Oouoht  684  711  (14). 

22.  Life  Insurance.'^Insurer's  Refusal  to  Accept  Premium, — What 
Constitutes. — Necessity  of  Tender, — ^Where  the  holder  of  a  fra- 
ternal benefit  certificate  of  life  insurance  elected  to  accept  a  cer- 
tain option  to  pay  $6.50  per  month  in  cash  and  have  the  balance 
of  the  monthly  assessment  of  $11^0  charged  against  his  insur- 
ance, a  notice  received  the  month  following  such  election  from 
the  secretary  of  his  local  lodge  which  stated,  'Ton  will  please  and 
send  remittance  on  this  policy  at  once  so  I  can  send  It  in,  $11^ 
Eleven  Dollars  and  Thirty  C^ts,"  did  not  constitute  a  letosal  on 
the  part  of  insurer  to  accept  anything  less  than  the  full  amount 
of  $11.30  In  cash,  so  as  to  make  it  unnecessary  for  insured  to 
tender  the  $6.50  required  under  his  option. 

Supreme  Lodge^  eto.  V.  GfiieM,  682. 

23.  Life  Insurance.^-^Action  on  Policy. — Question  of  Law.^-^on- 
struction  of  Policy. — In  an  action  against  a  reinsuring  company 
on  a  life  policy  issued  by  it,  where  both  the  original  policy  and 
the  ones  sued  on  and  the  reinsurance  contract  are  set  out  in 
the  pleadings,  it  is  a  question  of  law  whetiier  the  incontestable 
clause  in  the  original  policy  became  a  part  oi  the  policy  issued  by 
defendant      Western  Life  Indemnity  Co,  v.  OowS^  684^  697  (2). 

24.  Life  Insurance. — Action  on  Policy. — Reply. — Sufflctenoy. — In 
an  action  on  a  life  policy,  where  the  insurer  answered  that 
insured  had  falsely  warranted  that  he  was^in  good  health  and 
had  never  previously  been  refused  insurance,  and  that.  If  It 
had  known  that  insured  was  afflicted  with  a  certain  disease, 
which  he  fraudulently  concealed,  the  policy  would  not  have 
been  issued,  a  reply  alleging  knowledge  by  the  insurer  that 
insured  had  previously  applied  for  insurance,  but  not  knowledge  of 
the  refusal  of  insurance,  or  of  his  disease,  was  insufficient  as 
against  demurrer. 

Western  Life  Indemnity  Co.  v.  Couch,  684,  696  <4). 

25.  Life  Insurance. — Action  for  Cash  Surrender  Value  of  PoHcy. 
— Instructions. — In  an  action  against  an  Insurance  company 
for  the  cash  surrender  value  of  a  life  insurance  policy  which 
required  a  "surrender  of  the  policy  and  all  claims  hereunder" 
as  a  condition  precedent  to  insured's  obtaining  such  cash  sur- 
render value,  an  instruction  that  before  Insured  was  entitled 
to  the  surrender  value  of  the  policy,  he  must  have  made  snch 
a  complete  and  definite  surrender  of  the  policy  as  that  he  had 
no  further  interest  or  claims  against  the  defendant  by  reason 
of  the  policy,  was  erroneous,  since  it  did  not  measure  the 
rights  of  Insured  by   the   terms   of   the   contract 

Reserve  Loan  Life  Ins.  Co.  v.  Sumner,  472,  481  (5). 

26.  Life  Insurance. — Action  for  Cash  Surrender  Value  of  Policy, 
— Policy  Conditions. — Compliance. — Written  Request. — ^Where  a 
life  insurance  policy  provided  for  the  payment  of  the.  cash  sur- 
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render  value  of  the  policy  upon  receipt  of  a  written  request 
from  Insured,  an  instruction  tbat  the  deposit  in  the  mail  of 
a  letter  properly  stamped  and  addressed  and  containing  such 
request  was  sufficient,  was  erroneous  as  altering  the  rights 
given  insured  under  the  contract 

Reserve  Loan  Life  Ins,  Co,  v.  Sumner,  472,  482  (7). 

27.  Life  Insurance, — Action  for  Ca^h  Surrender  Value  of  Policy. 
— Instrtictions. — In  an  action  by  insured  against  an  insurance 
company  to  recover  the  cash  surrender  value  of  a  life  insurance 
policy  which  required  a  full  and  valid  surrender  of  the. policy 
and  all  claims  thereunder  as  a  condition  precedent  to  insured's 
obtaining  such  cash  surrender  value,  an  instruction  that,  if 
insured  offered  to  surrender  the  policy  and  such  offer  was  sub- 
ject to  a  suggestion  of  defendant  as  to  what  to  do  with  the 
policy,  and  iosured  was  not  so  advised,  the  insurer  would  be 
liable,  was  erroneous  as  not  limiting  the  rights  of  insured  to 
those  acquired  under  the  policy. 

Reser7>e  Loan  Life  Ins.  Co.  v.  Sumner,  472,  481  (6). 

28.  Life  Insurance. — Action  for  Cash  Surrender  Value — Breach 
of  Policy  Conditions. — Failure  to  Surrender  Policy. — Statutes. — 
In  view  of  §4622a,  cL  10,  Burns  1914,  Acts  1909  p.  251,  providing 
for  extended  insurance  upon  default  in  premium  payment  after 
three  years,  or  payment  of  cash  surrender  value  upon  surrender 
of  the  policy  by  Insured  at  the  company's  home  office,  and 
a  clause  in  the  policy  stipulating  for  payment  of  cash  value 
upon  default  and  "a  full  and  valid  surrender"  of  the  policy, 
a  letter  by  Insured  to  the  insurer  notifying  it  that  he  elected 
to  pay  no  further  premiums,  and  desired  payment  of  the  cash 
surrender  value  due  on  the  policy,  without  actually  surrender- 
ing the  policy,  was  insufficient. 

Reserve  Loan  Life  Ins.  Co.  v.  Sumner,  472,  480  (3). 

29.  lAfe  Insurance. — Policies  Payable  to  Estate. — Assignment  by 
'   Insured. — ^Where  a   life  policy  is  payable  to  insured's  estate, 

he  can  make  an  assignment  thereof  either  orally  or  in  writing. 

Brown  v.  Fammrs'  State  Bank,  182  186  (2). 

30.  Life  Insurance. — Rights  of  Beneficiary. — ^The  beneficiary  in 
an  ordinary  life  insurance  policy  has  a  vested  interest  therein, 
which  cannot  be  changed  without  his  consent. 

Brown   v.   Farmers'    State   Baatk,   182,    186    (1). 

31.  Life  Insurance. — Reinsurance  Contract. — Imposing  Conditions 
on  Policyholders. — ^A  life  insurance  company  which  contracted 
with  another  company  to  reinsure  the  latter's  policyholders 
had  no  legal  right  to  charge  liens  against  a  policy  in  the  other 
company,  or  to  increase  the  holder's  annual  premium,  and 
such  policyholder  had  the  right  to  stand  on  his  contract  for 
insurance  as  evidenced  by   his  original  policy. 

Federal  Life  Ins.  Co.  v.  Maxam,  266,  277  (2). 

82.  Life  Insurance. — Reinsurance. — Breach  of  PoUoy  Conditions. 
— Rights  of  Policyholder. — ^Where  a  life  insurance  company  en- 
tered into  a  contract  under  which  It  acquired  the  assets  of 
another  company  and  agreed  to  reinsure  its  policyholders,  but 
refused  to  carry  out  a  policy  or  to  continue  the  insurance  in 
force  unless  the  holder  of  such  policy  ratified  illegal  liens 
charged  against  and  paid  an  increased  amount  of  premium  wrong- 
fully demanded  of  him,  such  action  was  a  breach  of  the 
reinsurance  contract  and  a  repudiation  of  the  policy  giving 
the  holder  the  right  to  elect  the  remedy  invoked  by  him  of 
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treating  the  contract  as  breached  and  suing  to  recover  the  dam- 
ages sustained  by  him  on  account  thereof. 

Federal  Life  Ins,  Co,  v.  Mawam,  266,  278  (3). 
83.  Life  Insurance, — Surrender  of  Policy. — Consent  of  Beneficiary, 
— Under  a  life  policy  providing  that  insured  would  be  paid  the 
cash  surrender  value  of  the  policy,  under  certain  conditions, 
on  a  full  and  valid  surrender  of  the  policy  being  made  by 
insured,  the  beneficiary  named  in  the  policy  is  a  necessary 
party  to   such   surrender. 

Reserve  Loan  Life  Ins.  Co.  v.  Sumner,  472,  479  (2). 

34.  Tornado  Insurance. — Action. — Pleading. — Condition  Precedent. 
— Right  to  Repair. — ^Where  a  tornado  policy  provided  that  the 
Insurer  reserved  the  right,  if  so  electeil,  to  repair,  rebuild  or 
replace  any  property  damaged  or  destroyed,  the  insurer,  in 
order  to  avail  itself  of  the  defense  that  insured,  by  repairing 
the  damaged  property,  breached  the  policy,  must  plead  an  elec- 
tion to  exercise  an  option  to  repair,  or  facts  excusing  the  failure 
to  elect,  since  such  option  is  a  condition  precedent  to  insurer's 
right  to  repair. 
Scottish,  etc.,  Ins.  Co,  ▼.  B.  B,  Linkenhelt  d  Co.,  324,  328  (5). 

36.  Tornado  Insurance, — Action  on  Policy. — Verdict. — Afiswers  to 
Interrogatories. — In  an  action  on  a  tornado  policy,  involving 
the  question  whether  there  was  a  windstorm  within  the  terms 
of  the  policy  at  the  time  of  damage  to  plaintiffs  property, 
defendant's  motion  for  Judgment  on  answers  to  interrogatories 
Ediowing  that  the  wind  blowing  at  the  time  insured's  property 
was  damaged  was  a  usual  wind  at  that  season  of  the  year  in 
the  locality  in  question,  and  that  wind  of  much  greater  velocity 
at  such  time  of  the  year  was  of  frequent  occurrence,  was  prop- 
erly overruled,  where  the  general  verdict  was, for  plaintiff  and 
such  answers  were  nullified  by  answers  to  other  interrogatories 
finding  that  the  wind  attained  velocity  greater  than  twenty- 
eight  to  thirty  miles  per  hour,  and  that  a  wind  of  that  velocity 
was  unusual. 
Scottish,  etc.,  Ins.  Co.  v.  B.  E.  Linkenhelt  d  Co.,  324,  331,  332  (11). 

36.  Tornado  Insurance. — Action  on  Policy, — Evidence. — Velocity  of 
Wind. — Competency. — In  an  action  on  a  tornado  policy,  evidence 
of  the  velocity  of  the  wind  at  about  the  hour  of  the  damage 
to  plaintiffs  property  at  a  point  three  and  one-half  miles  from 
the  place  where  plain tilTs  property  was  located  was  properly 
admitted,  the  distance  of  the  witness  from  plaintiff's  property 
bearing  on  the  weight  of  his  testimony  rather  on  i(«  competency. 

Scottish,  etc.,  Ins.  Co.  v.  B.  E.  lAnkenhelt  d  Co.,  324,  3S1  (9). 

37.  Tornado  Insurance. — Construction  of  Policy. — Windstorm. — A 
windstorm,  within  the  terms  of  an  insurance  policy  indemnify- 
ing insured  against  loss  or  damage  to  property  by  windstonu, 
cyclone  or  tornado,  takes  its  meaning  from  the  words  **toma(lo" 
and  "cyclone,"  with  which  it  is  associated,  and  should  be  con- 
strued as  something  more  than  an  ordinary  gust  of  wind,  no 
matter  how  prolonged,  and,  although  it  need  not  have  either 
the  twirling  or  whirling  features  which  usually  accompany  tor- 
nadoes or  cyclones,  it  must  assume  the  aspect  of  a  storm. 

Scottish,  etc.,  Ins.  Go.  v.  B.  B.  Linkenhelt  d  Co.,  324,  381  (12). 

INTENTION— 

Giving  effect  to,  see  Wnxs  12,  13,  15. 
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INTERROGATORIES— 

See  Tbial  23-29. 

Review,  see  Appeal  70,  71,  76,  89-91,  93. 

INTOXICATING  LIQUORS— 

1.  Damages. — Sale  of  Liquor. — Directing  Verdict. — Evidence. — In 
an  action  against  a  liquor  seller  for  death  caused  by  an  intoxi- 
cated person,  where  there  was  evidenee.  though  wholly  circum- 
stantial, which  would  have  warranted  the  jury  in  finding  that 
defendant  sold  the  liquor  to  the  person  causing  the  death,  as 
averred  in  the  complaint,  the  trial  court  was  not  Justified  in 
directing  a  verdict  for  defendant  solely  on  the  ground  that 
there  was  no  evidence  to  support  that  particular  averment 

Drury,  Gdn,^  v.  Krogman,  607,  612    (1). 

2.  lUegal  Bales. — Injury  to  Means  of  Support. — Death  of  Mother, — 
Right  of  Children  to  Recover  Damages, — Statutes, — Even  though 
§20  of  the  act  of  Inarch  17,  1875,  15323  R.  S.  1881,  which  was 
18355  Burns  1908,  giving  any  person  injured  in  his  means  of 
support  on  account  of  the  use  of  intoxicating  liquor  illegally  sold 
a  right  of  action  against  the  seller,  was  not  repealed  by  the 
act  of  March  4,  1911  (Acts  1911  p.  244,  i8323d  et  seq.  Burns 
1914),  children  surviving  a  mother  who  was  shot  and  killed  by 
an  intoxicated  person  could  not  recover  from  the  one  who  sold 
the  liquor,  in  an  action  based  on  the  theory  that  they  had  been 
damaged  in  their  means  of  support,  where  they  and  the  mother 
lived  with  the  father  as  members  of  a  common  family,  since  it 
was  the  father's  duty,  and  not  tiiat  of  the  mother,  to  support 
the  children,  and  he  was  entitled  to  the  services  of  the  wife. 

Drury,  QOn,,  v.  Krogman,  607,  613   (4). 

3.  Revocation  of  Liquor  License, — Liability  for  Attorney's  Fees, — 
Bond. — Statute, — In  a  proceeding  to  revoke  a  liquor  license,  a 
bond  filed  with  the  complaint,  and  conditioned  that  plaintiff  shall 
pay  all  costs  and  charges  if  the  license  is  not  revoked,  as  required 
by  |8323y  Burns  1914,  Acts  1911  p.  244,  does  not  require  the 
payment  of  attorney's  fees  Incurred  in  defending  the  action. 

State,  647  rel.  v.  Freiberg,  1,  3,  4  (2). 

JUDGMENT  CREDITOR— 

Definition,  see  Sales  2. 

JUDGMENT— 

See  also  Appeal  4,  5,  7,  16,  37,  83,  103 ;  MonoNS. 
Final,  see  Appeal  1,  2. 

1.  Default. — Setting  Aside, — Application, — Sufficiency, — ^In  a  pro- 
ceeding; under  §406  Burns  1914,  {306  R.  S.  1881,  to  set  aside  a 
default  Judgment  rendered  in  an  action  on  an  accident  insur- 
ance policy,  uncontradicted  fact.s  set  forth  in  defendant's  appli- 
cation for  relief  held  to  show  a  meritorious  defense,  and  that 
failure  to  appear  and  defend  was  due  to  defendant's  excusable 
neglect  within  the  terms  of  the  statute. 

Indiana  Travelers*  cfc,  Assn.  v.   Doherty,  214,  219,  221   (0), 

2.  Default, — Setting  Aside. — Excusable  Neglect. — ^What  constitutes 
excusable  neglect  within  the  tneaning  of  |40^  Bums  1914,  {396 
R.  S.  1881,  providing  that  a  party  may  be  relieved  from  a  Jud- 
ment  taken  against  him  through  excusable  neglect,  Is  to  be 
determined  from  the  particular  facts  of  each  case,  and,  where 
there  is  any  doubt  as  to  the  sufficiency  of  the  showing  of  excus- 
able neglect  and  inadvertence,  the  doubt  should  be  resolved  in 
favor  of  the  application. 

Indiana  Travelers,*  etc.,  Assn.  v.  Dohcrty,  214,  221  (7). 
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3.  Default. — 8etting  Aside. — Pleading. — ^Even  if  it  was  necessary 
that  a  proceeding  under  §405  Burns  1914,  §906  R.  S.  1881, 
for  relief  from  a  default  should  be  instituted  by  complaint  or  pe- 
tition, where  commenced  after  term,  defendant's*  motion  to 
set  aside  a  default,  supported  by  affidavits,  filed  after  term,  to 
which  application  plaintiff  appeared  after  due  notice,  will  be 
treated  as  a  complaint  or  petition. 

Indiana  Traveler8\*  etc.,  Aasn.  v.  Doherty,  214,  218  (5). 

4.  Default. — Setting  AHde. — Statute. — Liberal  Construction. — Sec- 
tion 405  Burns  1914,  §396  R.  S.  1881,  relative  to  setting  aside 
judgments  taken  through  defendant's  mistake,  inadvertence,  sur- 
prise, or  excusable  neglect,  is  remedial,  and  must  be  liberally 
construed  and  applied. 

Itidiana  Travelers*  etc.,  Assn.  v.  Doherty,  214,  217  (3). 

fk  Default.— Setting  Aside.— Statute. -^Duty  of  Court.— Vnaer  §405 
Burns  1914,  §396  R.  S.  1881,  it  is  the  imperative  duty  of  the 
court  to  set  aside  a  default  and  permit  a  trial  upon  the  merits, 
when  it  appears  from  the  uncontradicted  facts  of  the  applica- 
tion for  relief  that  the  defaulted  party  has  a  meritorious  defense, 
and  that  his  failure  to  appear  and  defend  was  due  to  his  excus- 
able neglect. 

Indiana  Travelers,'  etc.,  Assn.  v.  Doherty,  214,  218    (4). 

6.  Relief  From. — Statute. — Scope  and  Applicability. — Section  405 
Bums  1914,  §396  R.  S.  1881,  providing  that  parties  may  be  re- 
lieved from  Judgments  taken  against  them  throng  mistake, 
inadvertence,  surprise,  or  excusable  neglect,  does  not  apply  to 
special  proceedings,  unless  made  applicable  thereto  by  the  stat- 
ute authorizing  such  proceeding. 

Jefferson  Hotel  Co.  v.  Young,  172,  180  (5). 

JUDICIAL  NOTICE— 

See  Evidence. 

JURISDICTION— 

Of  estate,  see  Bankruptcy  2. 

Of  cause  transferred  from  Supreme  to  Appellate  Court,  see 
Courts  2. 

JURY— 

Province  of,  see  Cabbiers  8,  13;  EhrioENCE  5;  Negligence  4. 

Right  to  Trial  by  Jury. — Action  on  Note. — In  an  action  by  attor- 
neys to  recover  for  professional  services  rendered  in  a  suit 
for  divorce,   although   plaintiffs   could   have   had   an   equitable 

'  lien,  under  a  complaint  containing  proper  averments  upon  a 
note  given  by  the  husband  in  settlement  of  property  rights  and 
delivered  by  defendant  to  plaintiffs  without  indorsement,  yet 
where  they  alleged  that  the  note  was  assigned  as  collateral 
security  to  secure  the  sum  due  for  legal  services,  the  case  was 
triable  by  Jury.  Bruce  v.  Hubbell,  237,  240  (1). 

LABORERS- 

See  Master  and  Servant. 

LAST  CLEAR  CHANCE— 

Doctrine,  application,  see  Raiuioads  9. 
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LEASES— 

Oil  and  gas,  forfeiture,  see  Mines  and  Minerals. 

LEGISLATIVE  POWER— 

Custody  of  children,  see  Infants  2. 

LETTERS— 

Contents,  parol  testimony,  admissibility,  see  Evidence  8. 

LIENS— 

See  Mechanics'  Liens;  Towns. 

Equitable,  for  attorneys*  fees,  see  Juby  ;  Yendob  and  Pubchaseb. 

LIFE  ESTATES— 

Creation  of,  devise,  see  Wills  4. 

LIFE  INSURANCE— 

See  Insubancb  13-33. 

MARRIAGE— 

Restraint,  condition,  statute,  see  Wills  1. 

MASTER  AND  SERVANT. 


I.    Thi  Relation — Criation  and 

BZISTBNCE,   1-8. 

II.    Injuries   to   Servant — Neoli* 
GENCB — Liability,   9-27. 


III.    WoRKicEN'B  Compensation^  2S- 
50. 


I.    The  Relation — Cbeation  and  Exiptencb. 

1.  Contract  of  Employment. — Requisites, — Deftniteness  as  to  Part- 
ies,— ^It  is  essential  that  a  contract  of  employment  be  definite 
and  certain  as  to  parties.  Rogers  v.  Rogers^  659,  669  (7). 

2.  Contract. — Creation  of  Relationship, — Conduct. — ^The  relation  of 
employer  and  employe  is  contractual  and  is  a  product  of  the 
meeting  of  the  minds,  and  to  create  such  relation  there  must 
be  an  express  contract  or  such  acts  as  will  unequivocally  show 
that  the  parties  recognize  one  another  as  master  and  servant. 

Rogers  v.  Rogers,  659,  668  (6). 

3.  Dismissal  of  Employe. — Disobedience. — Generally,  an  employe's 
disobedience  to  the  master's  orders  Justifies  a  rescission  of  the 
contract   of   service   and    a   peremptory   dismissal. 

Rogers  v.  Rogers,  669,  668  (4). 

4.  Duty  of  Employe. — Obedience  to  Orders. — It  is  the  duty  of  an 
employe  to  obey  all  reasonable  orders  and  instructions  of  his 
employer.  Rogers  v.  Rogers,  659,  668  (3). 

5.  Duties  of  Servant. — Rights  of  Master. — It  is  the  exclusive 
province  of  the  master  to  determine  the  advisability  of  directing 
an  employe  to  perform  a  certain  duty  and  whether  the  per- 
formance of  that  duty  would  inure  to  the  benefit  of  the  business. 

Rogers  v.  Rogers,  659,  667  (2). 

6.  Indfcpendent  Contractor. — Ansv)ers  to  Interrogatories. — Effect. 
— In  an  action  for  injuries  sustained  by  one  who,  while  travel- 
ing upon  a  public  street,  was  kicked  by  a  horse  used  in  defen- 
dant's business,  but  owned  by  a  third  person,  the  Jury's  answers 
to  certain  interrogatories  held  not  to  show  conclusively  that 
the  owner  was  an  independent  contractor,  when  the  answers 
to  such  interrogatories  were  considered  in  connection  with  fur- 
ther answers.  Washburn-Crosby  Co.  v.  Cook,  463,  467  (5). 
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7.  Independent  Contractor, — Pergonal  Injuries. — LtahUity. — Svi- 
•  dence,-^ln  an  action  for  personal  injuries,  wliere  plainttfT  al- 
leged that  he  was  kicked  by  a  horse  used  In  defendant's  business, 
and,  though  known  by  defendant  to  be  vicious  and  dangerous, 
the  horse  was  negligently  left  in  a  street  to  be  fed,  with  no  one 
to  control  or  manage  him,  evidence  showing  defendant's  partici- 
pation in  the  keeping,  use  and  control  of  the  horse,  though  owned 
by  another,  and  that  defendant  knew  of  the  vicious  nature  of 
the  animal  and  of  the  custom  of  feeding  it  in  the  street  where 
plaintiff  was  injured,  was  sufficient  to  sustain  a  general  verdict 

for  plaintiff,  it  not  being  essential  to  a  recovery  to  show  tbat  • 

defendant  had  exclusive  control  of  the  horse. 

Washhum-Croahy  Co.  v.  Cook,  463,  469  (8). 

8.  Independent  Contractor, — Injury  to  Employes, — LiabilUy. — 
Mere  knowledge  that,  in  the  construction  of  a  building,  a  scaf- 
fold would  be  necessary  and  permission  to  build  it,  on  the  part 
of  the  owner  and  the  general  contractor,  is  not  sufficient  to 
make  them  liable  for  injuries  sustained  by  an  employe  of  an 
independent  subcontractor  injured  by  the  fall  of  a  scaffold 
erected  by  such  subcontractor,  in  the  absence  of  facts  pleaded  ; 
showing  a  duty  on  the  part  of  the  owner  and  the  general  con-  i 
tractor  to  inspect  and  test  the  material  used,  etG 

Mackey  v.  Lafayette,  etc.,  Trust  Co.,  59,  67  (5). 

II,    Injubies  to  Sebvant — Nbqlioence — Liability. 

9.  Action. — Complaint. — Buffidency. — In    an    action    by    a    glass-  i 
blower  against  a   glass  company   for  personal   injuries,  para-                 ! 
graphs  of  complaint  alleging  that  plaintilTs  eyes  were  injured 
through  defendant's  negligence  in  permitting  poisonous  dust  and 

fumes  to  escape  from  its  mixing  room  into  the  room  where 
plaintiff  was  working,  and  by  reason  of  being  exposed  to 
intense  radiated  heat,  against  which  plaintiff  was  not  instructed 
how  to  protect  himself,  held  good  as  against  demurrer. 

McBethrEvans  Class  Co.  v.  Brunson,  513,  515  (1). 

10.  Action, — Evidence. — SuUHdency. — ^In  an  action  for  the  death 
of  a  packing-house  employe  killed  in  an  unguarded  hog-scraplng 
machine,  evidence  held  sufficient  to  Justify  a  finding  that  deceased 
slipped  and  fell  into  the  machine  while  stooping  over  to  take 
something  from  under  It,  and  that,  if  the  machine  had  been 
guarded,  the  accident  would  not  have  happened. 

Kingan  d  Co.  v.  Albin,  Admx.,  493,  512  (16). 

11.  Action. — Instruction. — Negligence. — Invading  Province  of  Jury. 
— In  an  action  against  a  glass  company  by  a  glass-blower  for 
injuries  to  his  eyes  from  exposure  to  intense  heat,  an  instruc- 
tion that  the  company  was  guilty  of  negligence  in  ordering 
plaintiff  to  work  where  his  eyes  were  subjected  to  such  heat  , 
when  he  was  in  a  "run-down  condition  of  health,"  held  erroneous 

as  informing  the  Jury  that  the  giving  of  such  order,  under 
the  circumstances  alleged  in  the  complaint,  was  negligence  per  se, 
whereas  the  question  was  one  of  fact  for  the  determination 
of  the  Jury.       McBeth-Evans  Class  Co.  v.  Brunson,  513,  525  (7). 

12.  Action. — Instructions, — Contributory  Negligence. — ^In  an  action 
by  a  glass-blower  for  personal  injuries,  an  instruction  that  the 
Jury  must  find,  before  they  would  be  warranted  In  returning 

a  verdict  for  plahitiff,  that  he  had  no  knowledge  that  breathing  ! 

the  poisonous  dust,  gases  and  fumes,  which  injured  his  general  ' 

health  and  caused  cataracts  to  form  on  his  eyes,  was  injurious  to 
him,  was  not  erroneous  as  omitting  the  element  of  contributory 
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negligence,  since,  without  knowledge  of  the  effect  of  the  dust 
etc.,  on  his  health,  plaintiff  could  not  have  been  guilty  of  con- 
tributory negligence  in  continuing  his  work. 

McBeth-Evans  Glass  Co.  v.  Brunson,  513,  523  (3). 

13.  Action. — Instructions. — Ignoring  Issues. — Proximate  Cause. — 
In  an  action  by  a  glass  blower  against  a  glass  company  for 
injuries  alleged  to  have  been  caused  by  defendant's  negligence 
in  permitting  poisonous  dust  and  fumes  to  escape  from  its  xrAxiSLg- 
room  into  the  room  where  plaintiff  was  working,  an  instruction 
that,  if  plaintiff,  because  of  such  poisonous  dust,  had  been 
injured  in  his  general  health,  and  as  a  result  of  the  condition 
of  his  general  health  he  suffered  cataracts  of  the  eyes,  though 
not  expressly  stathig  that  the  Jury  must  find  the  condition  of 
plaintiff's  health  resulting  in  cataracts  was  produced  by  the 
poisonous  gas,  etc.,  held,  neither  misleading  nor  objectionable 

f_  as  directing  a  particular  verdict  for  plaintiff  upon  presupposed 

acts  of  negligence  therein  set  forth  and  omitting  the  essential 

^^  element  of  proximate  cause. 

McBeih'Evans  Glass  Co.  v.  Brunson,  513,  522  (2). 

,j  14.    Answers  to  Interrogatories. — Contributory  Negligence. — In  an 

action  for  the  death  of  a  packing-house  employe  killed  in  a  hog- 
scraping  machine,  answers  to  Interrogatories  showing  that  the 
accident  was  caused  by  deceased  being  struck  by  an  iron  bar,  but 
not  showing  what  he  was  doing  at  the  time,  held  not  to  show 
that  he  was  guilty  of  contributory  negligence. 

^  Kingan  d  Co.  v.  Alhin,  Admx.,  493,  503   (5). 

^  15.    Contributory   Negligence. — Burden   of   Proof. — In    an    action 

against  the  master  for  the  wrongful  death  of  a  servant,  the 
burden  of  proving  contributory  negligence  is  on  the  master. 

Kingan  d  Co.  v.  Albin,  Admx.,  493,  508   (11). 

10.  Dangerous  Occupation  Act. — Construction. — Scope. — Section  4 
of  the  Dangerous  Occupation  Act  (Acts  1911  p.  597,  §3862a  et  seq. 
Bums  1914),  making  It  the  duty  of  all  owners,  contractors  and 
subcontractors  engaged  in  the  construction  of  any  building  to 
see  that  all  scaffolding,  appliances,  etc.,  are  carefully  selected 
and  tested  for  the  safety  of  employes,  applies  only  to  the  par- 
ticular person  in  charge  of  the  work,  and  does  not  take  away 
the  independent-contractor  defense. 

Mackey  v.  Lafayette,  etc.^  Trust  Co.,  59,  65  (2). 

17.  Employers*  Liability  Act. — Applicability. — Instructions. — In  an 
action  for  the  dea^  of  a  servant  based  on  the  Employers'  Liabil- 
ity Act  (Acts  1911  p.  145,  §8020a  et  seq.  Burns  1914),  an  instruc- 
tion that  the  act  applied,  if  defendant  was  employing  five  or 
more  men  in  its  business,  was  not  subject  to  the  objection  that 
it  informed  the  Jury  that  the  employment  of  five  or  more  men 
was  the  only  prerequisite  to  the  application  of  the  act,  where  the 
uncontradicted  evidence  showed  that  defendant  was  operating  a 
large  coal  mine,  and  employed  more  than  250  men  in  the  mining 
and  marketing  of  its  coal,  and  other  instructions  informed  the 
Jury  that  there  could  be  no  recovery  •  under  the  act  unless  it  was 
shown  by  a  preponderance  of  the  evidence  that  the  employe  met 
his  death  as  a  result  of  defendant's  negligence,  as  charged  in 
the  complaint.    Deep  Vein  Coal  Co.  v.  Ward,  Adn%x.,  161,  164  (3). 

18.  Employers*  Liability  Act.— Use  of  Defective  Equipment— Vn- 
der  the  Employers'  Liability  Act  (Acts  1911  p.  145,  j|88020a- 
8020k  Burns  1914),  the  mere  fact  that  an  injured  servant  uses 
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defective  equipment,  accompauied  by  apparent  danger  in  some 
degree,  is  not  conclusive  on  the  question  of  contributory  negli- 
gence, as  the  conditions  may  be  such  that  reasonable  minds 
might  differ  as  to  the  feasibility  of  safely  encountering  such 
danger,  or  such  that  any  person  of  reasonable  prudence  might 
believe  that  it  could  be  safely  encountered. 

Vandalia  R.  Co.  v.  Fry,  85,  90  (7). 

19.  Employers*  LiahiUty  Act. — Defective  Equipment. — Contribu- 
tory Negligence.-— Jury  Questions. — In  an  action  under  the  ^n- 
ployers*  Liability  Act  (Acts  1911  p.  145,  !|8020a-8020k  Bums 
1914),  whether  the  injured  servant  was  guilty  of  contributory 
negligence  in  using  certain  equipment,  claimed  to  be  openly  and 
obviously  defective,  held  in  view  of  the  evidence  to  be  a  question 
for  the  jury.  Vandalia  R.  Co.  v.  Fry,  85,  91  (8). 

20.  Employers'  Liability  Act. — Negligence  of  Fellow  Servant. — 
Transitory  Danger. — ^Under  the  Employers'  Liability  Act  (Acts 
1911  p.  145,  ii8020a-8020k  Burns  1914),  the  master  is  chargeable 
with  the  negligence  of  a  servant  in  the  discharge  of  a  duty 
owing  to  his  master,  which  creates  a  transitory  danger  re- 
sulting in  an  injury  to  a  fellow  servant 

Vandalia  R.  Co.  v.  Fry,  85,  92   (9). 

21.  Employers*  Liability  Act. — Negligence  of  Fellow  Servant. — 
under  the  Employers'  Liability  Act  (Acts  1911  p.  145,  i§8020a- 
8020k  Burns  1914),  the  failure  of  a  fellow  servant  to  exercise 
reasonable  care  is  deemed  to  be  a  breach  of  duty  on  the  part 
of  the  master.  Vandalia  R.  Co.  v.  Fry,  85,  90  (6). 

22.  Employe  of  Independent  Contractor. — Liability  for  Injury. — 
Where  an  employe  of  a  subcontractor  was  Injured  by  the  fall- 
ing of  a  defective  scaffold,  which  had  been  constructed  by  a 
fellow  servant  and  the  foreman  employed  by  the  sul)contractor, 
the  injured  employe  could  not  recover  against  the  owner  and 
general  contractor  In  an  action  based  on  $4  of  the  Dangerous 
Occupation  Act  (Acts  1911  p.  297,  |3862a  et  seq.  Burns  1914), 
where  it  affirmatively  appeared  from  the  complaint  that  plain- 
tilTs  employer  was  an  independent  contractor,  and  no  facts 
were  alleged  showing  that  defendants  were  guilty  of  personal 
negligence   causing    the    injury. 

Mackey  v.  Lafayette,  etc..  Trust  Co.,  59,  65  (3). 

23.  Failure  to  Guard  Dangerous  Machinery. — Negligence  Per  8e. — 
Failure  to  guard  a  dangerous  machine,  as  required  by  statute, 
where  it  is  practicable  to  do  so  without  des^oying  its  useful- 
ness, generally  constitutes  negligence  per  se.. 

Kingan  d  Co.  v.  Albin,  Admx.,  493,  502  (4). 

24.  Failure  to  Guard  Dangerous  Machinery. — Directing  Verdict. — 
In  an  action  for  the  death  of  a  packing-house  employe  killed  in 
a  hog-scraping  machine  alleged  not  to  have  been  guarded  as 
required  by  statute,  the  refusal  of  the  court  to  direct  a  verdict 
for  plaintiff  was  proper,  where  the  evidence  conclusively  showed 
that  the  machine  was  not  guarded,  and  that  it  could  have  been 
guarded    without   interfering   with   its   usefulness. 

Kingan  d  Co.  v.  Albin,  Admat.,  493,  508   (10). 

25.  General  Verdict. — Answers  to  Interrogatories. — Tn  an  action 
for  the  death  of  a  packing-house  employe,  killed  in  a  hog-scraping 
machine,  where  the  general  verdict  was  for  plaintiff,  the  jury's 
answers  to  Interrogatories  cannot  be  construed  as  showing  that 
the  v6luntary  act  of  the  deceased  was  the  proximate  cause  of 
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his  death  in  the  absence  of  any  findings  disclosing  how   the 
accident   happened. 

Kingan  d  Co.  v.  Albin,  Admx.,  4m,  501,  503  (3). 

26.  Negligence. — If  a  glass  company  had  no  actual  knowledge 
that  poisonous  gases  and  dust  which  it  permitted  to  escape 
from  its  mixing  room  were  injurious  to  employes,  but  by  the 
exercise  of  reasonable  care  could  have  learned  such  fact,  and  yet 
allowed  the  partition  between  the  mixing  room  and  an  adjoin- 
ing one  to  become  in  disrepair,  so  that  dust  and  gases  passed 
through  into  the  other  room  and  affected  workmen  therein  em- 
ployed, the  company  was  negligent  in  not  ascertaining  the  facts 
as  to  the  percolation  of  gas  and  dust,  and  In  permitting  further 
unnecessary  exposure   of   its  employes   thereto. 

McBeth-Evana  Glass  Co.  v.  Brutison,  513,  525  (0). 

27.  Negligence. — Failure  to  Comply  tcith  Statute. — If  a  glass  com- 
pany knew  of  the  i>oisonous  nature  and  deleterious  effect  of 
gases  and  dust  which  it  allowed  to  escape  from  its  mixing  room, 
and  permitted  the  continued  exi>osure  of  workmen  thereto,  it 
was  negligent,  as  a  matter  of  law,  under  §3862d  Bums  1914, 
Acts  1911  p.  599. 

McBeth'Evans  Olass  Co.  v.  Brunson,  513,  524  (5). 

III.    Workmen's   Compensation. 

28.  Appetil. — Review  of  Award. — Time  lor  Filing  Application. — 
Failure  to  Receive  Notice  of  Award. — ^Where  the  Industrial 
Board  mailed  a  copy  of  an  award  to  an  employer,  but  the  copy 
was  never  received,  such  failure,  in  the  absence  of  a  showing 
thkt  it  was  chargeable  to  any  omission  of  duty  on  the  part  of 
the  board,  would  not  excuse  the  employer  from  complying  with 
|60  of  the  Workmen's  Compensation  Act  (§8020r2  Bums'  Supp. 
1918,  Acts  1917  p.  154),  requiring  that  an  application  for  a  review 
of  an  award  must  be  made  within  seven  days  from  the  date 
thereof.  Jefferson  Hotel  Co.  v.  Young,  172,  178   (2). 

29.  Appeal. — Review  of  Award. — Time  for  Filing  Application, — 
Under  |§50,  60  of  the  Workmen's  Compensation  Act  (||8020q2, 
8Q20r2  Bums'  Supp.  1918,. Acts  1917  p.  154),  a  party  desiring  a 
review  of  an  award  by  the  full  t>oard  must  make  application 
therefor  within  seven  days  from  the  date  of  the  award,  re- 
gardless of  when  he  receives  a  copy  of  the  award  which  the 
act  provides  shall  be  sent  to  him. 

Jefferson  Hotel  Co.  v.  Young,  172,  178  (3). 

30.  Appeal. — Review  of  Award. — Waiver  of  Statute  by  Applicant. 
— Although  the  Industrial  Board  retains  Jurisdiction  over  the 
subject-matter  of  an  applicant's  claim  for  certain  purposes  after 
an  award,  it  has  no  Jurisdiction  to  review  the  same  without 
compliance  with  f60  of  the  Workmen"s  Compensation  Act  (80^r2 
Bums'  Supp.  1918,  Acts  1917  p.  154),  requiring  an  application  for 
review  of  an  award  to  be  made  within  seven  days  of  the  date 
thereof,  and  an  applicant  for  compensation  cannot  waive  such 
compliance  and   confer   Jurisdiction   by  consent. 

Jefferson  Hotel  Co.  v.  Young,  172,  180  (4). 

31.  Appeal. — Review  of  Award. — Even  though  |405  Bums  1914, 
1396  R.  S.  1881,  applied  to  proceedings  under  the  Workmen's 
Compensation  Act  (Acts  1915  p.  392,  |80201  et  seq.  Bums'  Supp. 
1918),  it  would  not  authorize  the  Industrial  Board  to  extend 
the  time  for  filing  an  application  for  review  of  an  award  beyond 
the  period  definitely  fixed  by  860  of  the  act. 

Jefferson  Hotel  Co.  v.  Young,  172,  181  (6). 
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32.  Appeal, — Review  of  Award. — Diligence, — Even  if  the  Indus- 
trial Board  possessed  discretionary  power  to  hear  and  deter- 
mine an  application  for  review  of  an  award  after  the  expiration 
of  the  seven-day  period  provided  in  §60  of  the  Workmen's  Com- 
pensation Act,(|8020r2  Burns'  Supp.  1918,  Acts  1917  p  164),  the 
fact  that  the  board's  secretary  informed  the  employer  that  a 
review  could  not  be  had  would  not  justify  a  delay  of  three 
weeks  in  fixing  an  application  for  a  review. 

Jefferson  Hotel  Co,  v.  Young,  172,  181   (7). 

33.  Appeal, — Review, — Evidence. — In  a  proceeding  for  compensa- 
tion for  the  death  of  a  workman  killed  by  the  overturning  of  an 
automobile  which  he  was  driving  at  the  direction  of  a  member 
of  a  firm  which  employed  him,  wherein  it  was  contended  that 
at  the  time  of  his  death  decedent  was  performing  a  service  for 
such  firm  member  and  not  for  the  firm,  evidence  held  to  show 
that  deceased  was  in  his  regular  and  usual  employment  for  the 
firm  at  the  time  of  the  accident.      Rogers  v.  Rogers^  659,  670  (9). 

34.  Casual  Employment, — Though  §9  of  the  Workmen's  Compensa- 
tion Act  expressly  excepts  casual  laborers  from  the  compensa- 
tory provisions  of  the  law,  yet,  under  §76,  clause  b,  of  the  act, 
an  injured  workman  may  recover  compensation,  even  though  his 
employment  is  casual,  if  the  employment  is  in  the  usual  course 
of  the  employer's  business.  Coca  v.   Woodruff,  93,  96   (1). 

35.  Contract  of  Employment, — Compensation. — In  view  of  §4  of 
the  Workmen's  Compensation  Act  (Acts  1915  p.  392,  §80201  et 
seq.  Burns'  Supp.  1918),  the  obligation  of  the  employer  to  pay, 
and  the  right  of  the  employe  to  receive,  compensation  in  a<;cord- 
auce  with  the  provisions  of  such  act,  becomes  a  part  of  every 
contract  of  service  between  every  employer  and  employe  c*overed 
by  this  act.  Rogers  v.  Rogers,  659,  669  (8). 

36.  Construction. — Injuries  Arising  Out  of  and  in  Course  of  Env- 
ployment, — ^Workmen's  compensation  acts  should  be  given  a 
broad  and  liberal  construction  in  determining  whether  an  acci- 
dent producing  an  injury  arose  out  of  anc^  in  course  of  the 
employment.    Granite  Sand,  etc.,  Co,  v.  Willoughhy,  112,  115  (1). 

37.  Death  Arising  Out  of  Employment. — ^Where  a  servant  was 
killed  by  the  accidental  overturning  of  an  automobile  while  con- 
veying workmen  from  one  camp  to  another  at  the  direction 
of  a  member  of  the  firm  employing  him,  a  duty  which  was 
frequently  performed  by  him,  the  death  arose  out  of  the  em- 
ployment. Rogers  v.  Rogers,  659,  665   (1). 

38.  ^^Employe." — "Usual  Course  of  Employment.*' — Since  additions 
and  repairs  to  buildings  and  machinery  are  necessary  to  the 
proper  conduct  of  the  milling  business,  the  constructing  and 
making  of  such  additions  and  repairs  is  employment  '*in  the 
usual  course  of  the  employer's  business"  within  the  meaning  of 
§76  of  the  Workmen's   Compensation   Act,  defining  "employe." 

Caca  y.   Woodruff,  93,  96    (2). 

39.  Employment  of  Son  hy  Father. — Proceedings  for  Compensation, 
— Presumption. — The  fact  that  deceased  was  an  adult  son  of  a 
member  of  the  employing  firm  creates  no  presumption  affecting 
proceedings  against  the  firm  for  compensation  under  the  Work- 
men's Compensation  Act  (Acts  1915  p.  392,  §80201  et  seq.  Bums' 
Supp.  1918)  for  the  son's  death.    Rogers  v.  Rogers,  659,  670  (10). 

40.  Employe's  Wilful  Misconduct. — Evidence. — In  a  proceeding  un- 
der the  Workmen's  Ck)mpensation  Act  (Acts  1915  p.  392,  §80201 
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et  seq.  Burns'  Supp.  1918),  for  compensation  for  the  death  of  a 
lineman  electrocuted  b^  coming  in  contact  with  a  live  wire, 
evidence  that  decedent  was  guilty  of  contributory  negligence, 
and  that  decedent  violated  certain  rules  of  the  employer  which 
were  enforced  with  little  or  no  diligence  and  were  left  largely 
to  the  option  and  discretion  of  the  employes  for  their  enforce- 
ment, held  insufficient  to  show  wilful  misconduct  on  the  part  of 
deceased  within  §8  of  the  act,  it  being  necessary  to  show  inten- 
tional disobedience  to  a  stricUy  enforced  rule  to  establish  wilful 
misconduct 

Indianapolis  Heat,  etc.,  Co,  v.  Fitzuoater,  422,  427   (3) 

41.  Employees  Wilful  Misconduct. — Burden  of  Proof. — ^In  a  pro- 
ceeding for  compensation  under  the  Workmen's  Compensation 
Act  (Acts  1915  p.  392,  §80201  et  seq.  Bums'  Supp.  1918),  the  burden 
of  showing  that  the  employe's  injury  resulted  from  wilful  mis- 
conduct within  {8  of  the  act  is  upon  the  employer. 

Indianapolis  Heat,  etc.,  Co.  v.  Fitzwater,  422,  427    (2). 

42.  Findings  of  Industrial  Boards — Conclusiveness. — ^There  being 
substantial  evidence  sufficient  to  support  the  fact«  found  by  the 
Industrial  Board,  such  finding  must  stand. 

Indianapolis  Heat^  etc.,  Co.  v.  Fitzwater,  422,  428    (4). 

48.  Findings  of  Industrial  Board. — Vonclusiveness. — ^The  findings 
of  the  Industrial  Board  must  be  upheld  on  appeal  unless  they 
are  not  warranted  by  the  evidence. 

Indianapolis  Heat,  etc.,  Co.  v.  Fitzwater,  422,  424  (1). 

44.  Findings  of  Industrial  Board. — Sufficiency  to  Sustain  Award. — 
In  a  proceeding  under  the  Workmen's  Ck)mpensation  Act  (Acts 
1915  p.  392,  §80201  et  seq.  Burns'  Supp.  1918)  the  Industrial  Board 
must  find  as  a  legal  basis  for  an  award  that  claimant  was  an 
employe,  that  he  received  an  Injury  by  accident,  that  the  accident 
arose  out  of  and  in  course  of  the  employment,  the  character  and 
extent  of  the  injury,  and  claimant's  average  weekly  wage,  and  a 
finding  of  facts  failing  to  show  that  the  injury  complained  of, 
and  upon  which  an  award  is  based,  arose  out  of  the  employment 
is  insufficient  to  sustain  such  award. 

Muncie  Foundry,  etc.,  Co.  v.  Thompson,  157, 161  (2). 

45.  Independent  Contractor. — Employe. — ^A  worker  engaged  by  a 
foundry  company  to  unload  coke  from  freight  cars  for  a  stipu- 
lated sum  per  ton  was  an  employe  and  not  an  independent  con- 
tractor, where  there  was  no  contract  fixing  the  number  of  cars 
to  be  unloaded  or  the  period  of  time  he  was  to  be  so  employed, 
and  he  could  cease  labor  at  any  time  without  incurring  liability 
or  could  be  discharged  without  being  entitled  to  damages. 

Muncie  Foundry,  etc.,  Co.  v.  Thompson,  157,  159  (1). 

46.  Independent  Contractor. — "Usual  Course  of  Business.** — ^A  car- 
penter engaged  at  different  times  in  building  an  addition,  and  in 
making  repairs,  to  a  mill  under  the  supervision  of  the  owner, 
for  which  he  was  paid  weekly  at  a  fixed  price  i>er  hour,  the 
owner  furnishing  materials,  was  an  "employe"  within  the  mean- 
ing of  §76  of  the  Workmen's  Compensation  Act,  and  not  an  inde- 
pendent contractor,  such  work  being  in  the  usual  course  of  the 
milling  business.  Caca  v.  Woodruff,  93,  97  (3). 

47.  Notice  of  Award. — ^Under  §§59,  60  of  the  Workmen's  (Compen- 
sation Act  (§§8020q2,  8020r2  Bums'  Supp.  1918,  Acts  1917  p.  154) 
the  Industrial  Board  is  not  required  to  "serve"  notice  of  an 
award  on  the  parties,  and  any  means  ordinarily  employed  In 
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sending  papers*  including  transmission  by  mall,  express  or  mes- 
senger, is  sufficient  to  meet  the  requirements  of  the  act. 

Jefferson  Hotel  Co.  v.  Young,  172, 178  (1). 

48.  Iniuries  to  Servant. — Injuries  in  Course  of  Employment.^An 
injury  occurs  in  the  course  of  the  employment,  witliin  the  mean- 
ing of  the  Workmen's  Compensation  Act  (Acts  1015  p.  392,  |8Q20i 
et  seq.  Burns'  Supp.  1918),  when  it  occurs  within  the  period  of 
the  employment  at  a  place  where  the  employe  may  reasonably  be, 
and  while  he  is  reasonably  fulfilling  the  duties  of  his  employ- 
ment or  is  engaged  in  doing  something  incidental  to  it 

Granite  Sand,  etc.,  Co.  v.  WiUouffhby,  112,  115  (2). 

49.  Injuries  to  Servant. — Injuries  Arising  Out  of  and  in  Course  of 
Employment. — ^Where  an  employe,  engaged  in  picking  out  sticks 
and  foreign  substances  from  gravel  loaded  into  railroad  cars 
by  the  employer,  remained  in  a  car  while  it  was  being  moved 
away  Irom  the  loading  chute  in  order  to  permit  the  removal  of 
a  loaded  car,  and  was  thrown  out  of  such  car  while  it  was  being 
switched,  the  accident  causing  the  injury  arose  out  of  and  in 
course  of  the  employment 

Granite  Sand,  etc.,  Co.  V.  WUUmghhy,  112, 115  (8). 

50.  Performance  of  Duty  at  Master's  Order. — Estoppel. — Where 
an  employe  of  a  firm  of  contractors  was  killed  by  the  overturning 
of  an  automobile  while  conveying  a  workman  to  a  certain  camp, 
at  the  direction  of  a  member  of  the  firm,  such  service  being  of 
the  kind  deceased  was  accustomed  to  perform,  the  employer  will 
be  estopped  from  claiming  that  the  employe  was  acting  for  the 
private  benefit  of  an  individual  member  of  the  firm. 

Rogers  v.  Rogers,  659,  668  (5). 

MATERIALMEN^ 

See  Mechanics'  Liens  3;  Towns  1. 
Recovery  on  construction  bond,  see  Highways. 

MECHANICS*  LIENS— 

1.  Foreclosure. — Interest  on  Claims. — Burden  of  Proof. — ^In  an 
action  to  foreclose  a  mechanic's  lien,  if  plaintiff  believed  it  was 
entitled  to  recover  interest  on  its  claims,  the  duty  rested  upon 
it  to  etsablish  that  fact  by  the  evfdence,  and  to  furnish  proper 
data  from  which  the  amount  thereof  could  be  computed. 

H.  W.  Johns-ManviUe  Co.  v.  South  Shore  Mfg.  Co.,  484,  489  (6). 

2.  Lien  of  Subcontractor. — Defenses. — Removal  of  Material  Fur- 
nished.— ^Where,  in  a  subcontractor's  action  to  foreclose  a  me- 
chanic's lien,  defendant  set  up  that  plaintiff  was  In  fact  a  partner 
of  the  principal  contractor  and  was  to  share  in  the  profits  of 
the  principal  contract,  and  had  guaranteed  that  the  appliance 
to  be  installed  in  defendant's  factory  would  do  the  work  for 
which  it  was  sold,  it  was  a  defense  that  the  materials  furnished 
by  plaintiff  had  been  removed,  as  not  complying  with  the  guar- 
anty. Coonse,  etc..  Ice  Co.  v.  Home  Stove  Co.,  226,  232  (4). 

3.  Subcontractors  and  Materialmen. — Right  to  Lien. — ^The  me- 
chanics' lien  statute  gives  to  the  subcontractor,  laborer  and 
materialman  an  absolute  lien  for  material,  or  labor,  and  such 
lien  is  not  affected  by  the  mere  failure  of  the  principal  contractor 
to  perform  his  contract,  or  by  the  cancellation  or  rescission 
thereof,  or  by  the  removal  of  the  work  or  payment  of  the  prin- 
cipal contractor. 

Coonse,  etc.,  Ice  Co.  v.  Home  Stove  Co.,  226,  229  (1). 
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MEMORANDUM— 

To  demurrer,  sufficiency,  see  Pleadinq  IL 

MENTAL  SUFFERING— 

Ejectment  of  passengers,  damages,  see  Gabbiebs  6. 

MINES  AND  MINERALS— 

1.  Leases. — Equitahle  Relief, — Burden  of  Proof, — ^A  lessor  of  min- 
ing property  seeking  a  forfeiture  of  tlie  lease  because  of  the  les- 
see's failure  to  make  stipulated  payments,  has  the  burden  of 
showing  that  there  is  no  adequate  legal  remedy. 

Remharger  v.  Losch,  d8,  103  (4). 

2.  Leases. — Forfeiture, — Equitable  Relief. — Adequate  Legal  Rem' 
edy. — To  entitle  a  lessor  of  mining  property  to  equitable  relief 
by  way  of  forfeiture  or  cancellation  of  the  lease  for  the  lessee's 
failure  to  make  stipulate<l  payments,  it  must  appear  that  there 
is  not  an  adequate  remedy  in  damages,  since  equity  will  not 
interfere  where  there  is  an  adequate  remedy  at  law. 

Renibarger  v.  Losch,  98,  103  (3). 

3.  Oil  and  Gas  Leases, — Forfeiture. — Rights  acquired  In  land  by 
an  oil  and  gas  lessee,  by  reason  of  his  exploration  and  develop- 
ment of  the  land,  will  not  be  forfeited  unless  it  clearly  appears 
that  it  would  be  Inequitable  to  permit  the  lessee  to  assert  longer 
such  interest  Remharger  v.  Losch,  08,  103  (6). 

4.  Oil  and  Oas  Leases, — Forfeiture, — Adequate  Legal  Remedy, — 
Though  provisions  for  forfeiture  in  an  oil  and  gas  lease  are  for 
the  benefit  of  the  lessor  and  are  more  strictly  eiSorced  than  sudi 
provisions  in  ordinary  leases,  yet,  where  a  lessee  had  acquired 
an  interest  in  the  land  by  reason  of  his  exploration  and  develop- 
ment thereof  rmder  a  lease  containing  forfeiture  provisions  for 
the  failure  to  make  stipulated  payments,  or  to  furnish  the  lessor 
with  gas  for  household  purposes,  and  time  was  not  made  the 
essence  of  the  contract,  the  failure  to  perform  such  provisions 
did  not  work  a  forfeiture,  since  in  such  case  equity  regards  the 
payment  or  performance  as  the  real  or  principal  intent  and  the 
forfeiture  merely  as  an  accessory,  and  will  not  enforce  the  for- 
feiture, as  the  lessor  could  be  adequately  compensated  in  damages. 

Remharger  v.  Losch,  08,  104   (7). 

n.  Oil  and  Oa^  Leases, — Nature  of  Right, — ^While  oil  and  gas 
leases  in  the  first  instance  usually  grant  the  lessee  merely  the 
right  to  explore,  yet,  if  such  exploration  and  development  is  made 
in  accordance  with  the  lease,  and  oil  or  gas  is  produced,  the  lessee 
acquires  an  interest  in   the  land. 

Remharger  v.  Losch,  06,  103  (5). 

MISCONDUCT— 

Of  counsel,  see  Tbial  2. 

Wilful,  evidence,  sufficiency,  see  Masteb  Awn  Servant  40. 

MONEY  RECEIVED— 

Action, — Grounds. — ^The  action  for  money  had  and  received  lies 
whenever  one  person  has  money  which  legally  or  in  equity  and 
good  conscience  belongs  to  another. 

Krahhe  v.  City  of  Lafayette,  428,  434  (0). 

MORTGAGES— 

See  also  Appeal  64,  103;  Chattel  Mobtgagbs;  Estoppel  2:  Evi- 
dence 3. 
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1.  Assignment  of  Mortgage, — Foreclosure  hy  Assignee, — Assign* 
ment  of  Deficiency  Judgment  to  Assignee, — Right  to  Redeem, — 
Statutes, — Where  a  mortgagee  assigned  a  mortgage  and  the  note 
secured  thereby  as  collateral  to  secure  the  payment  of  his  note  to 
assignee,  and,  upon  foreclosure  by  assignee,  the  trial  court  gave 
assignee  and  another  creditor  of  mortgagee  liens  upon  the  pro- 
ceeds of  sale  to  the  amount  of  their  debts  against  assignee,  for 
which  sum  the  property  was  sold,  mortgagee,  who  had  only  con- 
structive knowledge  of  the  foreclosure  proceedings  and  to  whom 
the  unpaid  balance  of  the  personal  Judgment  rendered  against 
mortgagor  had  been  assigned,  was  entitled  to  redeem  the  land 
from  the  sheriffs  sale  upon  compliance  with  S§814,  815  Bums 
1914,  §§771,  772  K.  S.  1881.  Kenncy  v.  Monroe,  379,  386  (2). 

2.  Foreclosure, — Redemption  hy  Mortgagee. — ^After  a  mortgagee 
has  once  sold  the  land  upon  an  execution  or  decree,  he  cannot 
redeem  from  his  own  sale,  in  the  event  that  it  produces  less  than 
the  whole  amount  of  the  judgment,  thereby  restoring  the  lien  of 
the  Judgment  and  subjecting  the  property  to  resale  the  same  as 
if  no  previous  sale  had  been  made. 

Kenney  v.  Jfonroe,  379,  385  (1). 

MOTIONS— 

See  also  Appeal  3. 

To  strike,  office  of,  see  Pleading  19. 

Ordfcr. — ^An  order  of  court  is  a  Judgment  or  conclusion  of  the  court 
on  any  motion  or  proceeding  by  which  affirmative  relief  is  grant- 
ed or  relief  denied. 

McMUlan^  Admr,,  v.  Plym>outh,  etc.  Power  Co,,  336,  341  (7). 

MUNICIPAL  CORPORATIONS— 

See  also  Towns. 

1.  Defective  Sidewalks. — Damages  for  Personal  Injuries. — Recov- 
ery Over  hy  City. — ^Where  a  sidewalk  is  rendered  unsafe  by  the 
wrongful  act  or  negligence  of  a  third  party  and  the  city  is 
compelled  to  respond  in  damages  for  injuries  resulting  from  the 
defective  condition,  it  has  a  right  of  action  against  the  party 
responsible  for  the  condition  of  the  sidewalk  for  the  amouut  it 
has  been  compelled  to  pay. 

Home  Brevoing  Co,  v.  City  of  Indianapolis,  674,  680  (3). 

2.  Defective  Sidewalks. — Injuries  to  Pedestrians. — lAahUity, — ^Al- 
though a  city  is  not  an  insurer  of  the  safety  of  its  streets  and 
sidewalks,  it  is  required  to  keep  them  in  reasonably  safe  condi- 
tion for  traveling,  and  falling  so  to  do,  it  is  liable  to  a  pedestrian, 
exercising  reasonable  care,  who  is  injured  because  of  defects 
therein.  City  of  New  Alhany  v.  Kiefer,  289,  292  (2). 

3.  Defective  Sidewalk, — Personal  Injuries. — Indemnity. — Wrong- 
ful Use  of  Sidewalk. — lAahUity. — ^Where  a  saloonkeeper  rolled 
beer  kegs  over  a  sidewalk  to  an  elevator  therein  for  a  period  of 
several  years,  and,  as  a  result  of  the  wear  incident  to  such  prac- 
tice and  the  use  of  the  walk  by  the  general  public,  a  depression 
was  caused  which  resulted  in  injury  to  a  pedestrian  for  which 
the  city  was  compelled  to  respond  in  damages,  the  use  of  the 
sidewalk  by  the  saloonkeeper  was  not  wrongful  so  Its  to  render 
him  liable  to  the  city. 

Horns  Brewing  Co.  v.  City  of  Indianapolis,  674,  680  (5), 

4.  Defective  Sidewalks. — Personal  Injuries.-^Indemnity, — Adjudi- 
cation as  Against  City, — Conclusiveness  as  Against  Indemnitor, — 
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Estoppel. — Where  a  city»  primarily  liable  to  a  pedestrian  for 
injuries  due  to  a  defective  sidewalk,  notifies  the  person  respon- 
sible for  the  defect  of  the  action  against  it,  such  person  will  be 
bound  by  the  Judgment  rendered  against  the  city,  but  will  not  be 
estopped  from  showing  that  he  was  under  no  obligation  to  keep 
the  street  in  safe  condition  and  that  the  accident  did  not  occur 
through  his  fault 

Honw  Brewing  Co.  v.  City  of  Indianapolis,  674,  080  (4). 

5.  Streets  and  Sidewalks, — Duty  to  Repair, — It  is  the  duty  of  a 
city  to  keep  its  streets  and  sidewalks  in  reasonable  repair  and 
free  from  dangerous  defects  to  the  full  width  thereof. 

City  of  New  Albany  v.  Kiefer,  280,  292  (1). 

6.  Streets  and  Sidewalks. — Duty  to  Repair. — Personal  Injuries. — 
lAabUity. — The  duty  of  repairing  streets  and  sidewalks  is  upon 
the  city,  and  abutting  property  owners  and  persons  using  the 
street  in  a  legitimate  way  are  not  liable  to  a  person  injured  by 
reason  of  defects  resulting  from  the  use  of  the  street,  unless 
such  use  is  wrongful  and  unlawful. 

Home  Brewing  Co.  v.  City  of  Indianapolis,  674,  681  (6). 

7.  Injuries  to  Persons. — Wrongful  Act  of  Third  Persons. — Uahih 
ity  of  City. — Even  though  a  city  has  full  power  and  control  over 
a  stream  wherein  citizens  are  accustomed  to  bathe,  it  is  not 
liable  for  the  death  of  a  bather  electrocuted  by  coming  in  contact 
with  a  live  wire  negligently  and  maliciously  placed  by  a  third 
person,  where  the  city  had  no  notice  of  the  existence  of  the  wire. 

Caldwell  v.  Alley,  313,  323   (6). 

8.  Injuries  to  Persons. — Wrongful  Act  of  Third  Person. — ^A  city 
cannot  be  charged  with  constructive  notice  that  a  private  party 
has  placed  a  live  wire  where  persons  bathing  in  a  stream  under 
the  city's  control  may  come  into  contact  therewith,  in  the  absence 
of  evidence  showing  how  long  the  wire  has  been  so  located. 

Caldwell  v.  Alley,  313,  323  (4). 

0.  Officers. — Money  Wrongfully  Acquired. — Right  of  City  to  Re- 
cover.— ^Where  a  city  authorized  the  city  clerk  to  employ  a  deputy 
and  appropriated  $700  for  salary,  and  the  deputy  received  such 
amount  as  salary,  but,  on  the  clerk's  demand,  turned  over  to  him 
the  difference  between  such  amount  and  the  salary  he  stipulated 
that  she  should  receive  when  employed,  such  difference  belonged 
to  the  dty,  and  it  could  maintain  an  action  for  money  had  and 
received  for  the  recovery  thereof. 

Krahhe  v.  City  of  Lafayette,  428,  432,  434  (5). 

10.  Pulilic  Improvements. — Assessments. — Failure  to  Otject. — 
Estoppel.— Vnder  §§8710,  8714  Bums  1914,  Acts  1909  p.  412, 
where  a  property  owner  fails  to  avail  himself  of  his  right  to 
object  to  the  improvement  of  a  street,  but  stands  by  and  silently 
watches  the  completion  of  the  work,  he  cannot  avoid  payment 
for  the  benefits  he  has  received,  even  if  the  proceedings  under 
which  the  improvement  was  made  are  void. 

Haislup  v.  Vni(m  Asphalt,  etc.,  Co.,  308. 

NEGLECT— 

Excusable,  setting  aside  default,  see  .Judgment. 

NEGLIGENCE— 

See  also  Carriers;  Electricity;  Master  and  Servant;  Municipal 
Corporations;  Railroads. 
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1.  Complaint — Elements, — Elements  essential  to  the  sufficiency  of 
a  complaint  based  on  negligence  are  allegations  showing  the 
existence  of  a  duty  resting  on  defendant  to  exercise  care  in 
favor  of  plaintiff,  and  a  failure  on  the  part  of  defendant  to  dis- 
charge such  duty  proximately  resulting  in  some  injury  or  dam- 
age to  plaintiff.       Pittsburgh,  etc.,  R.  Co.  v.  Friends,  366,  373  (1). 

2.  Complaint.  —  Sufficiency.  —  Contributory  Negligence. — ^Although 
an  answer  of  general  denial  to  a  complaint  based  on  negligence, 
in  an  action  for  personal  injuries,  tenders  the  issue  of  contribu- 
tory negligence,  the  complaint  is  not  required  to  negative  it,  and 
is  demurrable  only  where  its  averment  affirmatively  shows  con- 
tributory negligence. 

Pittsburgh,  etc.,  R.  Co.  t.  Friend,  3G6,  374  (5). 

3.  Contributory  Negligence. — The  negligence  of  an  injured  party, 
to  defeat  his  right  of  recovery,  must  be  a  proximate  and  not  a 
remote  cause  of  the  injury,  though  it  is  not  necessary  that  such 
9egligence  shall  have  been  the  sole  cause,  but  it  is*  sufficient  if 
it  forms  part  of  the  efficient  cause  thereof. 

Yandalia  R.  Co.  v.  Fry,  85,  89  (4). 

4.  Contributory  Negligence. — Questions  for  Jury. — While  every  per- 
son must  use  due  care  for  his  own  safety  when  exix>sed  to  dan- 
ger, and  his  failure  to  do  so,  or  his  conduct  in  negligently  sub- 
jecting himself  to  peril,  will  ordinarily  defeat  a  recovery  for  re- 
sultant injuries,  yet^  unless  his  conduct  is  so  clearly  marked  by 
a  failure  to  use  proper  care  for  his  own  safety  that  all  reason- 
able minds  will  agree  as  to  his  imprudence,  the  question  of  con- 
tributory negligence  must  be  submitted  to  the  jury  to  be  deter- 
mined as  an  issue  of  fact. 

Indianapolis,  etc..  Traction  Co.  v.  Helms,  Admx.,  137,  143  (3). 

5.  Independent  Contractor. — Liability. — ^Where  one  lets  a  contract 
to  another  to  do  a  particular  work,  and  retains  no  control  over 
the  details,  means  or  plans  by  which  the  contract  is  to  be  exe- 
cuted, but  looks  only  to  the  ultimate  results  to  be  obtained 
according  to  the  staiMard  agreed  upon,  he  is  not  responsible  for 
the  negligence  of  the  contractor  or  those  who  perform  the  work 
provided  for  in  the  contract. 

Washburn-Crosby  Co.  v.  Cook,  463,  468  (7). 

6.  Injuries  to  Pedestrians. — Verdict. — Answers  to  Interrogatories. 
— ^In  an  action  for  injuries  sustained  by  a  pedestrian  when 
kicked  by  a  horse  used  by  defendant  in  his  business,  but  owned 
by  a  third  person,  answers  to  interrogatories  held  not  in  irrecon- 
cilable conflict  with  general  verdict  for  plaintiff. 

Washburn-Crosby  Co.  v.  Cook,  463,  468  (6). 

7.  Injury  Involving  Act  of  Ood.— Intervention  of  Human  Agency. — 
Proximate  Cause.— Where  an  act  of  God  is  involved  in  damage 
to  person  or  property,  but  a  human  agency  negligently  applied 
intervenes  to  produce  the  injury,  the  act  of  God  is  regarded  as 
the  remote  rather  than  the  immediate  cause  of  the  injury,  and 
recourse  cannot  be  had  to  it  as  a  legal  excuse. 

ZoUman  v.  Baltim4>re,  etc.,  R.  Co.,  395,  415  (25). 

8.  Negligence  per  se.— Violation  of  Statute.— Where  the  acts  and 
omissions  complained  of.  in  a  servant's  action  against  the  mas- 
ter for  personal  injuries,  were  a  matter  of  statutory  duty,  defend- 
ant's failure  to  observe  the  statute  was  negligence  per  se. 

McBeth'Evans  Glass  Co.  v.  Branson,  513,  523  (4). 

9.  Prowimate  Cause. — Proximate  cause  is  an  act  which  immedi- 
ately causes  or  fails  to  prevent  an  injury  which  might  reason- 


INDEX.  769 

N  EGLIGENCE— Continued. 

ably  have  been  anticipated  would  reHult  from  such  negligent  act 
or  omission.  Kingan  d  Co,  v.  Albin^  Admx.,  403,  511  (16). 

NEGOTIABLE  INSTRUMENTS— 

See  Biixs  and  Notes. 

NEW  TRIAL— 

See  also  Affeal  6,  8,  9,  41,  42,  48. 

1.  Grounde.—Vnder  the  statute  (|586  Burns  1914,  |5G9  R.  8. 1881), 
assignments  that  *'the  decision  and  Judgment  of  the  court  are 
not  sustained  by  sufficient  evidence"  and  ^'because  the  decision 
and  Judgment  of  the  court  are  contrary  to  law,*'  are  unauthorized 
and  cannot  be  recogniased  as  grounds  for  a  new  trial. 

Federal  Life  Ins.  Co.  v.  Mawam,  266,  286  (8). 

2.  Chrounds. — Excessive  Damages. — Statute. — Applicability. — Torts. 
—Section  585,  subd.  4,  Burns  1914,  1559  R.  S.  1881,  authorising 
the  granting  of  a  new  trial  for  excessive  damages,  applies  only 
in  cases  of  torts. 

Federal  Life  Ins.  Co.  v.  Maxamt  266,  286  (9). 

3.  Grounds. — Excessive  Damages. — Breach  of  Contract. — Section 
585,  subd.  5,  Burns  1914,  {559  R.  S.  1881,  authorizing  a  new  trial 
for  excessive  recovery  where  the  action  is  upon  contract,  was 
properly  followed  by  defendant,  in  an  action  f9r  breach  of  an 
insurance  contract.  In  seeking  a  new  trial  on  the  ground  that  the 
amount  of  recovery  was  erroneous  in  tliat  it  was  too  large. 

Federal  Life  Ins.  Co.  v.  Maxam^  266,  287  (11). 

4.  Grounds. — Sufficiency. — An  assignment  as  ground  for  new  trial 
that  certain  enumerated  special  findings  ''are  not  nor  are  either 
of  them  sustained  by  sufficient  evidence"  is  unauthorized  by 
statute  (§585  Bums  1914,  {559  R.  S.  1881),  and  insufficient 

Federal  Life  Ins.  Co.  v.  Maxam,  266,  289  (13). 

5.  Motion. — Time  for  Filing. — ^Where  a  verdict  was  returned  on 
April  22  and  a  motion  for  a  venire  de  novo,  which  was  filed  May 
?,  was  overruled  on  June  6,  a  motion  for  new  trial  filed  June  27 
was  properly  overruled,  since  it  was  not  filed  within  the  time 
fixed  by  statute  ({587  Bums  1914,  Acts  1913  p.  848). 

Brehm  v.  Hennings,  625,  627  (1). 

6.  Supplemental  Motion. — Time  for  Filing. — ^The  filing  of  a  supple- 
mental motion  for  a  new  trial  more  than  thirty  diays  after  the 
decision  of  the  court  on  the  merits  of  the  cause  Is  unauthorized, 
and  it  is  not  error  for  the  court  to  strike  It  out. 

H.  W.  Johns-Manville  Co.  v.  South  Shore  Mfg.  Co.,,  484»  486  (1). 

NOTARIES— 

Acknowledgment,  certificate,  sufficiency,  see  Acknowledomknt. 

NOTES— 

See  Bnxs  and  Notes. 

notice- 
To  agent,  effect  on  principal,  see  Insuranoe  2. 
Holders  of  accommodatidn  paper  without  notice,  effect,  see  Bills 

*     A9D  NOTKB. 
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NUISANCB-^ 

1.  Abatement, — Acquiescence. — ^The  doctrine  of  acqniescenoe  does 
not  apply  to  a  noiiianoe  unless  it  has  continued  for  twenty  years. 

Overmyer  v.  Bamett,  669,  583  (5). 

2.  ActUma, — Abatement — Damages. — Complaint. — Sufficiency .  —  In 
an  action  by  a  landowner  to  abate  a  nuisance  created  when  a 
dam  erected  in  the  outlet  of  a  lake  caused  plaintiffs  premises  to 
be  flooded,  and  to  recover  damages  to  his  land  resulting  there- 
from, complaint  held  sufficient  to  state  a  cause  for  damages 
against  defendantg,  but  not  to  warrant  the  granting  of  equitable 
relief  by  way  of  abatement  and  injunction,  in  the  absence  of 
ayerments  showing  ttmt  defendants  or  any  one  of  them  were  at 
the  time  maintaining  the  dam  or  had  any  right  to  remove  it 

Overmyer  v.  Bamett,  669,  684  (6) . 

9,  Public  Nuisance. — Abatement — Right  of  Action. — ^Thoug^  the 
obstruction  of  the  outlet  of  the  waters  of  a  lake  created  a  public 
nuisance  by  reason  of  flooding  low  ground  around  the  lake,  a 
landowner  whose  premises  were  overflowed  and  whose  health  and 
property  were  injured  thereby  may  maintain  an  action  for  dam- 
ages and  to  abate  the  nuisance  because  of  special  injury  suffered 
by  him.  Overmyer  v.  Bamett,  669,  682  (3). 

OFFICERS^ 

1.  School  Trustee. — Interference  with  Assumption  of  Office. — Right 
to  Iniunctive  Relief.— One  elected  ta  the  office  of  school  trustee 
is  not  entitled  to  an  injunction  against  members  of  the  board 
restraining  them  from  preventing  him  from  assuming  the  duties 
of  his  office,  since  the  right  to  hold  office  is  not  a  property  ri^t 
cognizable  in  a  court  of  equity,  but  merely  a  political  ri^t  not 
coming  within  the  Jurisdiction  of  a  court  of  chancery. 

Haupt  V.  Schmidt,  260,  263  (3). 

2.  Torts  of  Health  Officer. ^Liability. —It  the  secretary  of  the 
state  board  of  heatlh,  without  authority,  allowed  or  caused  the 
outlet  of  the  waters  of  the  lake  to  be  obstructed,  so  that  a  nui- 
sance was  created,  he  is  liable  as  an  individual  for  resulting 
damage.  Overmyer  v.  Bamett,  669,  683  (4). 

OPINIONS— 

Ck)n8truction,  see  Ck>uBTS  3. 

ORDER— 

Of  court,  definition,  see  Monoids. 

ORDINANCES— 

Municipal,  compliance  with,  presumption,  see  Cakriers  11. 
Prescribing  limits  for  Junk  yards,  validity,  see  Coubts  2. 
Speed,  violation,  negligence  per  se,  see  Railboads  8. 

.  PARENT  AND  CHILD— 

See  also  Adoption  ;  Infants. 

1.  Custody  of  Child, — Hearing. — Notice. — The  relation  of  parent 
and  child  cannot  be  permanently  severed  in  a  proceeding  to  deter- 
mine the  custody  of  the  child  without  notice  to  the  parent. 

Orr  V.  State,  242,  263  (5). 

2.  Custody  of  Child.— Rights  of  Paren*.— Under  |8066  Bums  1914^ 
12618  B.  8.  1881,  the  father,  if  living  and  a  suitable  penon,  li 
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entitled  to  the  cutsody  of  his  infant  diildren,  but  if  he  has 
abandoned  them  or  is  under  disability,  the  mother,  if  she  is  a 
proper  person,  succeeds  to  the  right  of  custody;  but  a  grand- 
parent, who  has  cared  for  a  minor  diild  and  formed  a  great 
affection  for  it  does  nbt  thereby  become  entitled  to  its  custody 
as  against  a  parent,  unless  a  strong  case  is  made  against  the 
parent  Orr  v.  Btate,  242,  254  (7). 

PAROL  EVIDENCE-* 

See  EviDENGB. 

PARTIES— 

See  Appeal  16 ;  Infants  6 ;  Insubanob  83. 

Real  party  in  interest,  defense,  pleading,  see  Bujjs  and  Nons  S. 

Husband  as  party,  action  for  wife's  services,  statute,  see  Husband 

AND  WiFB. 

PASSENGERS— 

See  Cabbiebs. 

PARTNERSHIP— 

Eolding  Out  as  Partner. — Necessity  of  Financial  Loss. — ^Where  one 
holds  himself  out  as  a  partner  or  knowingly  permits  himself  to 
be  so  held  out,  he  is  liable  to  a  creditor  dealing  with  the  firm, 
In  the  belief  that  such  representation  is  true,  as  fully  as  if  he 
were  a  partner  in  fact;  and  it  is  not  necessary  that  the  creditor 
suffer  financial  loss  by  reason  of  such  holding  out 

Irvine  v.  Baxter  Stove  Co.,  105,  108  (3). 

PAYMENT— 

Extending  time,  effect  on  previous  defenses,  see  Bills  and  Notes  7. 
Of  tender  into  court,  necessity,  see  Tendeb.       i 

1.  Distinct  Accounts. — Part  Payments. — Application. — Where  one 
jierson  Is  indebted  to  another  upon  several  distinct  accounts,  he 
has  a  right  to  direct  the  application  of  his  payments,  but  if  the 
debtor  pays  generally  the  creditor  may  apply  as  he  elects,  and, 
if  neither  makes  a  specific  application,  the  court  will  make  such 

*  application  of  payments  as  Justice  between  the  parties  most  urg- 
ently demands  Boyd  v.  Oreer,  77,  83  (5) . 

2.  Exchange  of  Real  and^  Personal  Property. — Part  Payments. — 
Application. — Vendor's  lAen. — In  an  action  to  enforce  a  vendor's 
lien  for  the  amount  of  a  note  given  by  defendant  for  the  balance 
of  the  purchase  price  on  the  sale  in  gross  of  a  farm  and  certain 
personalty,  the  court,  in  the  absence  of  direction  by  the  parties, 
would  be  authorized  to  apply  the  value  of  land  conveyed  in  part 
payment  by  defendants,  first  to  any  amount  agreed  on  by  the 
parties  as  to  the  value  of  the  personal  property,  and  the  remain- 
der, if  any.  on  the  price  of  the  farm  land,  and  where  such  an 
application  fully  discharged  the  debt  owing  for  the  personalty,  so 
that  the  entire  amount  of  the  notes  in  suit  constituted  an  unpaid 
balance  on  the  purchase  price  of  the  farm,  plaintiff  was  entitled 
to  a  decree  establishing  a  vendor's  lien  in  his  favor. 

Boyd  V.  Qreer,  Tl,  84  (6). 

3.  Fcwilor  and  Purchaser. — Vendor's  Lien.— Mode  and  Application 
of  Payments.'-The  sale  of  land  may  take  the  form  of  an  ex- 
change when  the  buyer  pays  n  part  or  all  of  the  purchase  price 
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in  other  lands*  and,  in  the  absenoe  of  fraud,  such  payment  baa 
the  same  legal  effect,  as  regards  the  right  of  the  court  to  deter- 
mine its  application,  as  if  the  agreed  value  of  the  land  purchased 
had  been  paid  in  money.  Boyd  v.  Gfreer,  77,  83  (4) . 

PEDESTRIANS— 

Injuries,  liability,  see  Municipal  Gorfobations  ;  Nbgugbnck  5. 

PEREMPTORY  INSTRUCTIONS— 

Presenting  questions,  see  Appeai.  38,  43. 

PERSONAL  INJURIES— 

Liability,  see  Gabriees  ;  Masteb  and  Servant. 

PLEADINCS— 

See  also  Set-Off  and  Counterclaim. 

Review  of  rulings  on  pleadings,  see  also  Affbal^ 

Misnaming  pleading,  effect,  see  Appeal  101. 

1.  Deftnitiofk — Bcope. — Pleadings  in  a  cause  are  the  formal  state- 
ments by  the  parties  of  their  respective  claims  and  defenses, 
and  in  the  broadest  sense  include  all  proceedings  from  the  com- 
plaint until  issue  is  Joined. 

MoMiUan,  Admr.,  v.  Plymouth,  etc..  Power  Co.,  336,  341  (6). 

2.  Determining  Sufficiency. — ^In  determining  the  sufficiency  of  a 
pleading,  the  court  will  be  controlled  by  its  substance,  rather  than 
by  its  formal  parts,  or  by  the  name  given  it  by  the  pleader. 

Cleveland,  etc.,  R.  Co.^y.  Partlow,  616,  622  (4). 

8.  Complaint. — Construction. — Variance. — In  an  action  on  a  con- 
tractor's bond,  the  bond  and  the  contract,  which  includes  the 
plans  and  specifications,  must,  in  considering  the  complaint,  be 
construed  together,  and,  if  any  allegations  of  the  complaint  vary 
from  tlie  provisions  of  the  contract,  the  latter  will  control. 

Lake  Mich.  Water  Co.  v.  U.  8.  Fidelity,  etc.,  Co.,  537,  541  (1). 

4.  Complaint  Founded  on  Written  Instrument. — Variance. — In  an 
action  on  an  accident  insurance  policy,  where  the  averments  of 
the  complaint  as  to  the  terms  of  the  policy  vary  from  the  pro- 
visions thereof,  the  provisions  of  the  policy  control. 

Ruhens  v.  U.  8.  Casualty  Co.,  35,  87  (1). 

5.  Complaint. — Allegations. — Conclusions  of  Law. — ^In  an  action 
against  the  owner  of  a  building  and  the  general  contractor  in 
diarge  of  its  construction  by  an  employe  of  a  subcontractor,  who 
was  injured  by  the  falling  of  a  scaffold,  allegations  in  the  com- 
plaint that  it  was  the  duty  of  defendants  to  see  that  the  material 
used  in  the  construction  of  the  scaffold  was  carefully  selected 
and  tested,  and  that  the  scaffolding  was  properly  constructed, 
were  mere  conclusions  of  law,  where  no  facts  were  stated  from 
which  the  duty  arose. 

Mackey  v.  Lafayette,  etc..  Trust  Co.,  59,  67  (4). 

6.  Complaint. — Failure  to  Demur. — Waiver  of  Defects. — Statute. — 
Under  1348  Bums  1914,  Acts  1911  p.  415,  all  objections  to  the 
sufficiency  of  a  complaint  are  waived  by  the  failure  to  demur 
thereto.  Valdenaire  v.  Henry,  68,  YO  (1). 

7.  ConcluHons  of  Law. — Statute. — ^The  provision  of  S343a  Bums 
1914,  Acts  1913  p.  850,  authorizing  the  pleading  of  conclusions, 
subject  only  to  a  motion  to  make  more  specific,  means  a  condu- 
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sion  of  fact,  and 'does  not  warrant  the  pleading  of  a  pure  con- 
clusion of  law.  Central  Bank,  etc,  v.  Martin,  387,  393  (6). 

8.  ConcluiUm  of  Law, — ^In  an  assignee's  action  on  a  note,  an  aver- 
ment that  assignor  corporation  had  no  power  to  assign  the  note 
states  a  proportion  of  law,  since  the  powers  of  a  corporation  are 
determined  by  law.        Central  Bank,  etc.  v.  Martin,  387,  393  (5). 

9.  Demurrer, — Appeal. — Waiver  of  Defects, — ^In  view  of  |344  Bums 
1914,  Acts  1911  p.  415,  an  appellant  who  demurred  to  a  complaint 
waives  defects  not  specified  in  the  memorandum  filed  with  the 
demurrer.  Remharger  v.  Loach,  98,  101  (1). 

10.  Demurrer, — Inferences. — Upon  demurrer  all  reasonable  infer- 
ences deduclble  from  the  facts  alleged  may  be  considered  in  aid 
of  the  pleadings.      Wehh  v.  Citizens  Nat.  Bank,  etc.,  22,  28  (1). 

11.  Demurrer  to  Complaint, — Memorandum. — Sufficiency. — ^An  ob- 
jection to  the  sufficiency  of  the  complaint,  set  out  in  the  memo- 
randum accompanying  the  demurrer,  ''that  no  facts  are  alleged 
to  show  or  showing  the  defendant  guilty  of  actionable  negligence," 
is  too  general  and  indefinite  to  present  any  question. 

Pittsburgh,  etc.,  R,  Co,  v.  Baughn,  333,  335  (2). 

12.  Demurrer  to  Complaint. — Waiver  of  Obiections. — Failure  to 
Point  Out  in  Memorandum^ — Under  (344,  d.  6,  Bums  1914,  Acts 
1911  p.  415,  relating  to  procedure  in  cIyU  cases,  objections  to  the 
sufficiency  of  the  complaint  not  stated  in  the  memorandum  accom- 
panying the  demurrer  are  waived. 

Pittsburgh,  etc.,  R.  Co.  v.  Baughn,  333,  334  (1). 

13.  Demurrer  to  Set-Off  or  Counterclaim. — Form. — Sufficiency. — ^A 
demurrer  to  a  set-otf  or  counterclaim  for  insufficient  facts  should 
be  in  the  same  form  as  a  demurrer  to  a  complaint,  which,  under 
{344  Burns  1914,  Acts  1911  p.  415,  is  that  the  pleading  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  so  that  a 
demurrer  on  the  ground  "that  said  set-off  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  by  way  of  set-off/*  is 
Insufficient  to  challenge  a  pleading  which,  though  termed  a  set-off 
by  the  pleader,  set  up  a  cause  of  action  as  a  counterclaim. 

Cleveland,  etc.,  R.  Co.  v.  Partlow,  616,  622  (3). 

14.  Bwhibits. — Variance. — ^Where  there  is  a  variance  between  a 
pleading  and  exhibits  filed  therewith,  the  latter  control. 

Feichter  v.  Kom,  205,  210  (2). 

15.  Anftrer.-HSftti^loiefioy. — ^If  an  answer  is  good  on  any  theory,  it 
is  error  to  sustain  a  demurrer  thereto. 

Central  Bank,  etc.  v.  Martin,  387,  393  (3). 

16.  Answer. — Argumentative  Denial. — In  an  action  for  conversion, 
an  answer  setting  up  a  judgment  awarding  defendant  possession 
of  the  property  Involved  in  an  action  brought  by  him  against 
plaintiffs  amounted  to  an  argumentative  denial,  the  substance 
of  it  being  that  there  was  no  conversion. 

Sapirie  v.  Collins,  529,  530  (1). 

17.  Ansiver. — Tndeflniteness. — "Pretended,'*  Corporation. — ^In  an  ac- 
tion on  a  note  assigned  by  a  casualty  insurance  company,  a  refer- 
ence in  a  paragraph  of  answer  to  the  assignor  as  a  ''pretended" 
corporation  cannot,  in  the  absence  of  the  facts  being  pleaded, 
have  any  weight  as  against  an  averment  that  such  company  pur- 
I>orts  to  have- been  organized  under  the  statute. 

Central  Batik,  etc.  v.  Martin,  387,  893  (4). 

18.  Answer. — Grounds  of  Demurrer. — In  a  subcontractor's  action 
to  foreclose  a  mechanic's  lien  for  the  Installation  of  certain  parts 
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of  a  stoker,  an  answer  is  not  demurrable  on%the  ground  that  it 

proceeds  both  upon  tlie  theory  of  a  counterclaim  and  an  answer, 

if  the  pleading  contains  averments  sufficient  under  either  theory. 

Coome,  etc..  Ice  Co,  v.  Home  Stove  Oo„  220,  231  (2). 

19.  Motion  to  Strike  Out.—^fflce  of. — ^If  a  pleading  is  a  proper  one 
to  be  filed  and  is  timely  filed,  a  motion  to  strike  out  should  not 
be  sustained,  and,  if  such  pleading  is  insufficient,  it  should  be 
demurred  to,  so  that  the  pleader  may  have  an  opportunity  to  cor- 
rect the  fault  thereof. 

Reserve  Loan  lAfe  Ins,  Co.  v.  Sumner,  472,  477  (1). 

PRAECIPE- 

See  Appeal  31 ;  Exceptions,  Biix  of  2. 

PRESUMPTIONS— 

See  Appeal;  Evioehce. 

PRINCIPAL  AND  AGENT— 

See  Insubanoe. 

Authority  of  agent  sufficiency  of  evidence,  see  Injunction  1. 

PRINCIPAL  AND  SURETY— 

See  also  Bills  and  Notes. 

Assignment  of  future  payment  under  building  contract,  release  of 
surety,  see  Schools  and  School  Districts. 

1.  Creation  of  Relation, — Contract, — Breach, — Liability, — ^A  con- 
tract entered  into  by  defendants,  in  consideration  of  one  dollar 
paid  by  plaintiff,  and  the  execution  of  an  agreement  by  plaintiff 
company  with  a  vendor  of  its  goods  to  furnish  such  vendor  mer- 
chandise for  resale,  and  to  extend  the  time  of  payment  of  an 
existing  indebtedness,  to  guarantee  payment  of  such  sum  and  of 
the  price  of  goods  to  be  furnished  thereafter,  was  a  contract  of 
suretyship,  and  not  a  guaranty,  and  defendants  were  liable  with- 
out notice  of  vendor's  default. 

Hess  v.  J.  R,  Watkins  Medical  Co.,  416,  422  (2). 

2.  Surety, — Guarantor, — Distinction. — A  surety  undertakes  to  do 
that  which  his  principal  is  bound  to  do,  in  event  the  principal 
fails  to  comply  with  his  contract,  while  a  guarantor  undertakes 
that  the  principal  will  do  the  things  stipulated  in  the  contract  by 
the  principal  to  be  done,  and,  in  event  the  principal  fails  to  per- 
form, that  he,  the  guarantor,  will  pay  whatever  damages  may  be 
sustained  by  the  beneficiary  by  reason  of  such  failure  of  the 
principal.  Hess  v.  J.  R  ,Watkins  Medical  Co,,  416,  420  (1). 

PROMISSORY  NOTES— 

See  Bills  and  Notes. 

PROXIMATE  CAUSE— 

Act  of  God,  intervention  of  human  agency,  effect,  see  Ndqligence  7. 
Definition,  see  Negligence  9. 

Injuries  to  passengers,  negligence,  see  Cabbiebs  9,  16. 
Sufficiency  of  evidence,  see  Railboads  3. 

PUBLIC  IMPROVEMENTS— 

See  Highways  ;  Municipal  Cobfobations  10 ;  Towns. 
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PUBUC  NUISANCE- 

See  Nuisance. 

QUANTUM  MERUIT— 

See  Contracts  5. 

QUIETING  TITLE— 

Defenses,  proof  under  general  denial,  see  Appeal  105. 

RAILROADS— 

See  also  Gabbiebs  ;  Street  Railroads. 

1.  Crossing  Accidents, — ActUm. — Evidence, — In  an  action  against 
a  railroad  for  injuries  sustained  In  a  crossing  accident,  evidence 
that  the  engines  of  defendant  railroad  and  those  belonging  to 
another  railroad  using  the  same  track  had  both  the  names  ot  a 
railroad  system  and  the  Initials  of  the  railroad  to  which  they 
belonged  painted  on  them,  was  admissible  under  an  allegation 
that  such  railroads  were  being  operated  under  the  system  named 
on  defendant's  engines. 

Michigan  .Central  R,  Co.  v.  Kosmowski,  145,  156  (11). 

2.  Crossing  Accidents. — Action, — Instructions, — Ignoring  Issues, — 
In  an  action  against  a  railroad  for  Injuries  to  person  and  prop- 
erty sustained  In  a  crossing  accident,  requested  Instructions 
omitting  the  element  of  injury  to  plaintiff  and  limited  to  the 
damage  to  property  were  properly  refused. 

Michigan  Central  R,  Co.  v.  Kosmowski,  145,  155  (6). 

S.  Crossing  Accidents, — Complaint. — Sujfflciency, — Proximate  Cause. 
— ^In  an  action  against  a  railroad  company  for  Injuries  sustained 
by  a  wagon  driver  In  a  crossing  accident,  complaint  containing 
allegation  that  plaintiff  was  Injured  by  reason  of  defendant's 
negligence  in  running  Its  train  in  violation  of  a  speed  ordinance 
and  in  falling  to  sound  whistle  or  bell,  held  sufficient  as  against 
the  objection  that  defendant's  negligence  Is  not  shown  to  be  the 
proximate  cause  of  the  Injury. 

Michigan  Central  R.  Co.  y.  Kosmowski,  145,  153  (3). 

4.  Crossing  Accidents.  —  Complaint.  —  Sufficiency.  —  Contrihutorg 
Negligence. — In  an  action  against  a  railroad  for  injuries  sus- 
tained by  the  driver  of  a  wagon  In  a  crossing  accident,  complaint 
containing  general  averment  of  freedom  from  fault  on  the  part  of 
plaintiff,  held  sufficient  against  the  objection  that  it  showed 
plaintiff  to  have  been  guilty  of  contributory  negligence. 

Michigan  Central  R.  Co.  v.  Kosmowski,  145,  153  (2). 

5.  Crossing  Accidents, — Contributory  TfegHgence, — Instructions. — 
In  an  action  against  a  railroad  for  injuries  to  person  and  prop- 
erty sustained  in  a  railroad  crossing  accident,  an  instruction 
relating  principally  to  the  subject  of  damage  to  property,  but 
telling  the  jury  that  plaintiff  was  required  to  prove  that  the 
damage  occurred  without  any  fault  or  negligence  on  his  part, 
was  correctly  refused  as  being  misleading,  the  Instruction  not 
being  limited  to  a  recovery  for  personal  property. 

Michigan  Central  R,  Co,  v.  Ko9mou>ski,  145,  155  (9). 

e.  Crossing  Accidents. — Contributory  "Negligence. — ^Where  the  driv- 
er of  a  team  and  wagon  approached  a  railroad  crossing  at  the 
speed  of  three  miles  an  hour,  but,  though  looking  carefully,  was 
unable,  because  of  the  numerous  headlights,  switchlights,  etc.,  to 
discover  a  train  approaching  at  a  speed  of  seventy  miles  an  hour 
until  his  horses  were  about  to  enter  on  the  track,  when  he  at- 
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tempted  to  stop  the  horses  and  back  them  out  of  danger,  but 
failed  because  they  suddenly  lunged  forward  and  across  the 
track,  he  was  not,  as  a  matter  of  law,  negligent 

Michigan  Central  R.  Co.  v.  Ko8fnaw8ki^  145,  154  (4). 

7.  Crossing  Accidents. — Contributory  Negligence, — Burden  of  Proof. 
— In  an  action  against  a  railroad  for  personal  injuries  sus- 
tained in  a  crossing  accident,  plaintiff  did  not  have  the  burden 
of  showing  want  of  due  care  on  the  part  of  defendant 

Michigan  Central  R^  Co.  v.  Kosmotoski,  145,  155  (7). 

8.  Crossing  Accid'cnts. — Negligence. — Violation  of  Speed  Ordinance. 
— Instructions. — In  an  action  a'gainst  a  railroad  for  injuries  sus- 
tained in  a  crossing  accident,  an  instruction  that  the  operation 
of  a  train  at  a  rate  of  speed  forbidden  by  city  ordinance  was 
"ordinarily"  negligence  was  properly  refused,  since  the  violation 
of  an  ordinance  is  negligence  per  se. 

Michigan  Central  R.  Co.  v.  Kosmowski^  145,  166  (8). 

9.  "^  Injuries  to  Persons  on  Tracks. — lAahUity. — Last  Clear  Chance. — 
Where  railroad  employes  in  charge  of  a  train  discover  the  pres- 
ence of  a  person  on  the  tracks  and  his  Ignorance  of  his  danger 
and  peril  in  time  to  protect  him  by  exercising  ordinary  care,  it  is 
their  duty  to  do  so  under  the  last  clear  chance  doctrine,  regard- 
less of  whether  he  is  a  licensee  or  trespasser,  and  failing  so  to 
protect  him  the  railroad  company  is  liable. 

Ferguson,  Admia,^  v.  Cleveland,  etc.,  R.  Co.^  643,  549  (3). 

10.  Injuries  to  Persons  on  Tracks. — Paragraphs  of  Complaint. — 
TJieories. — ^In  an  action  against  a  railroad  company  for  the  death 
of  one  killed  while  walking  along  defendant's  tracks,  held  that 
the  theory  of  two  paragraphs  of  complaint  was  the  same. 

Ferguson,  Admx.,  v.  Cleveland,  etc.,  R.  Co.,  543,  648  (1). 

11.  Obstructing  Stream. — Liahility. — Unexpected  Flood. — Instruc- 
tion.— In  an  action  against  a  railroad  for  negligently  and  unlaw- 
fully obstructing  the  flood  waters  of  a  stream,  an  instruction 
that  plaintiff  could  not  recover  if  the  flood  was  *^inexpected'* 
was  erroneous,  where  the  word  "unexpected**  was  used  without 
being  in  any  manner  qualified. 

Zollman  v.  Baltimore,  etc.,  R.  Co.,  395,  412  (19). 

12.  Obstruction  of  Stream.— Liability. — Instruction. — Unusual  and 
Extraordinary  Flood. — In  an  action  against  a  railroad  for  unlaw- 
fully obstructing  the  flood  waters  of  a  river,  an  instruction  that 
plaintiff  could  not  recover,  if  the  damage  was  caused  by  a  flood 
which  was  unusual  and  extraordinary,  was  erroneous,  since,  by 
reason  of  the  comprehensiveness  and  flexibility  in  meaning  of  the 
terms  "extraordinary"  and  "unusual,"  the  use  of  such  words 
unqualified  and  unexplained  outlined  a  defense  broader  than  the 
law  recognizes.      Zollman  v.  Baltimore,  etc.,  R.  Co.,  395,  410  (13). 

13.  Obstruction  of  Stream. — Liability. — Instruction. — In  an  action 
against  a  railroad  for  negligently  and  illegally  obstructing  the 
flood  waters  of  a  stream,  an  instruction  "that  defendant  is  not 
liable  for  the  act  of  God,  and  by  acts  of  God  Is  meant  not  only 
natural  accidents  such  as  lightning,  earthquakes  and  tempests,*' 
but  also  all  other  unavoidable  and  Inevitable  accidents,  was  both 
erroneous  and  harmful,  where  under  the  facts  of  the  case  defend- 
ant might  be  liable  for  the  damages  caused  by  the  waters  of  a 
flood,  the  language  used  in  the  instruction  being  such  as  to  lead 
the  Jury  to  misunderstand  that  floods  were  Included  in  the  term 
"act  of  God."        ZoUman  v.  Baltimore,  etc..  R.  Co.,  395,  414  (22). 
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RAILROADS— Contiiined, 

14.  Obstrt/tction  of  Stream. — Liability. — Instruction. — In  an  action 
against  a  railroad  for  negligent  and  illegal  obstruction  of  the 
flood  waters  of  a  stream,  an  instruction  that,  if  plaintiffs  dam- 
ages were  caused  in  some  other  way  than  by  obstructions  which 
defendant  placed  in  the  natural  channel  of  the  river,  or  that  by 
the  manner  in  which  it  erected  its  trestles  on  its  right  of  way, 
plaintiff  could  not  recover,  held  erroneous  as  being  somewhat  ob- 
scure when  considered  In  the  light  of  the  complaint  and  evidence 
and  too  narrow  when  measured  by  the  allegations  and  proof. 

Zollman  v.  Baltimore,  etc.,  R.  Co.,  395,  413  (21). 

15.  Obstrtiction  of  Stream. — Unprecedented  Flood. — LiabiUty. — 
The  mere  fact  that  a  flood  is  unprecedented  cannot  be  said,  as  a 
matter  of  law,  to  form  the  basis  of  an  escape  from  liability  by 
one  negligently  and  unlawfully  obstructing  a  stream. 

Zollman  v.  Baltimore,  etc.,  R.  Co.,  395,  411  (15). 

16. — Obstruction  of  Stream^ — Unusual  and  Extraordinary  Flood. — 
Liability. — ^In  an  action  against  a  railroad  for  negligently  and 
unlawfully  obstructing  the  flood  waters  of  a  river,  although  the 
flood  that  concurred  with  defendant's  acts  was  unusual  and  ex- 
traordinary in  nature,  defendant  is  liable  if  the  concurrence  of 
the  flood  might  ha^  been  anticipated  by  the  exercise  of  reason- 
able skill  and  foresight 

Zollman  v.  Baltimore,  etc.,  R.  Co.,  395,  410  (14). 

RATIFICATION— 

Void  and  voidable  contracts,  see  Contracts  6,  7. 

REAL  ESTATE— 

Damages  to  land  lying  in  two  counties,  see  Vknue. 
Exchange,  false  representations,  damages,  see  Fraud. 
Exchange,  commission,  statute,  see  Brokers. 
Sale,  contract,  see  Frauds,  Statute  of. 
Vendor's  lien,  value,  proof,  see  Evidence  9. 

REASONABLE  TIME—  . 

Tender  of  premiums  by  insurer,  see  Insurance  16. 

RECEIVERS— 

Title  of  Receiver. — Conditional  Sales. — Bona  Fide  PurchcLser. — 
Under  the  law  of  Illinois  that  a  conditional  contract  of  sale  of 
personalty  is  void  as  to  bona  flde  purchasers  and  execution  cred- 
itors of  a  vendee  in  possession  of  a  chattel,  the  receiver  of  insolv- 
ent corporation  buyer,  its  stockholders,  or  the  creditors  repre- 
sented by  the  receiver,  are  not  bona  fide  purchasers. 

Chalmers  d  Williams  v.  Surprise,  Rec,  646,  656  (5). 

RECORDS— 

Certificate  of  acknowledgment,  sufficiency,  see  Acknowledgment. 
On  appeal,  preparation  and  contents,  see  Appeal  18-41. 

REMEDIES— 

Election,  by  bringing  action,  see  Elbction  or  Bemsdibs. 

REPRESENTATIONS— 

False,  in  application,  effect,  see  Insurance  20. 
Fraudulent,  exchange  of  land,  damages,  see  Fbattd« 
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RES  ADJUDICATA— 

Claims,  allowance,  see  Baivkbuptcy  1. 

RESCISSION— 

Contract  of  employment,  disobedience,  dismissal,  see  Masteb  and 
Sebvant  3. 

REVIEW— 

See  Appbai^ 

RISKS— 

Assumption,  applicability,  see  Cabbiebb  12. 

RULE  IN  SHELLEY'S  CASE— 

See  Wills  14,  18. 

RULES  OF  COURT— 

Compliance,  briefs,  presenting  questions,  see  Appeal  45-62. 


Contract. — Construction. — Law  Controlling.  —  Presumption.  —  Parol 
Evidence. — Amendment  to  Pleading. — Where  a  contract  for  the 
sale  of  certain  machinery  by  an  Illinois  manufacturer  to  an 
Indiana  company  f.  o.  b.  Chicago  provided  that  the  contract 
should  be  deemed  consummated  in  that  city,  but  did  not  provide 
to  whom  or  to  what  destination  the  machinery  was  to  be  shipped, 
a  presumption  arose  that  the  contract  .was  to  be  governed  by  the 
laws  of  Illinois,  but  such  presumption  was  rebuttable  by  any 
evidence  which  did  not  contradict  or  vary  the  terms  of  the  con- 
tract; hence,  where  the  seller  intervened  in  the  buyer's  receiver- 
ship proceeding  for  the  pur];)ose  of  recovering  the  machinery,  and 
subsequently  filed  its  motion  to  amend  its  original  petition  so  as 
to  lay  a  proper  foundation  for  the  introduction  of  evidence  to 
show  the  intention  of  the  parties  as  to  what  law  was  to  govern 
the  contract  it  was  error  for  the  trial  court  to  deny  the  motion. 
Chalmers  d  Williams  v.  Surprise^  Rec,  646,  653,  654  (1). 

2.  Validity. — Conditional  'Sales. — Buyer^s  Insolvency. — Rights  of 
General  Creditors. — Ewecution  Creditor,  —  Creditor.  —  Judgment 
Creditor. — Under  the  law  of  Illinois  that  conditional  sale  con- 
tracts are  void  as  to  execution  creditors  of  a  vendee  in  possession 
of  a  chattel,  the  general  creditors  of  an  insolvent  corporation  are 
not  execution  creditors  on  the  theory  that  the  seizure  by  the 
receiver  of  machinery  sold  to  the  corporation  under  a  conditional 
sale  contract  was  in  the  nature  of  an  equitable  levy  by  the  court, 
and  fixed  a  Hen  thereon  in  favor  of  the  general  creditors;  a 
creditor  being  one  who  has  a  legal  right  to  damages  or  a  debt 
capable  of  enforcement  by  Judicial  process,  a  Judgment  creditor 
being  one  whose  claim  has  been  merged  into,  a  Judgment  against 
his  debtor,  and  an  execution  creditor  being  one  who,  having 
obtained  a  Judgment,  has  caused  execution  to  be  issued  thereon. 
Chalmers  d  Williams  v.  Surprise,  Rec,  646,  655,  656  (3). 

SCHOOLS  AND  SCHOOL  DISTRICTS— 

1.  Erection  of  School  House. — Payment  of  Materials. — Assignment 
hy  Contractor. — Release  of  Surety. — ^Where  a  contractor  for  the 
construction  of  a  school  building,  in  alleged  violation  of  his  con- 
tract with  the  surety,  assigned  a  future  payment  under  the 
building  contract  to  pay  the  claim  of  a  materialman,  and  the 
surety,  with  knowledge  of  such  assignment,  took  over  and  com- 
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pleted  the  contract  on  the  contractor's  fa.Uure,  the  surety  was 
estopped  from  claiming  that  such  assignment  released  it,  the 
surety's  conduct  under  the  circumstances  constituting  a  ratification 
of  the  assignment.  U,  8.  Fidelity,  etc.,  Co.  v.  Elliott,  130. 

2.  Property. — Grant  for  School  Purposes. — Abandonment  of  Use. — 
Effect. — Where  land  was  granted  to  the  trustee  of  a  school  town- 
ship on  condition  that  it  should  revert  to  the  grantors  whenever 
it  ceased  to  he  used  for  school  purposes,  the  grantor  is  entitled 
to  retake  the  property,  where  it  ceased  to  he  used  for  the  purpose 
set  forth  in  the  grant,  regardless  of  the  fact  that  the  township 
trustee,  acting  under  §6422  Bums  1914,  Acts  1907  p.  444,  which 
was  enacted  after  the  grant,  abandoned  the  school  because  the 
average  daily  attendance  was  twelve  pupils  or  less,  as  the  con- 
ditions embraced  in  the  conveyance  could  not  be  affected  by  sub- 
sequent legislation.  Carter  v.  School  Toumahipt  etc.^  604. 

SERVANTS— 

See  Masteb  and  Servant. 

SET-OFF  AND  COUNTERCLAIM— 

See  also  Appeal  101, 106. 

Demurrer  to,  form,  sufficiency,  see  Pleadino  13. 

Counterclaim. — Right  to  Plead. — Action  for  Demurrage.— In  view 
of  §353  Bums  1914,  (348  R.  S.  1881,  defining  a  set-off,  and  {355 
Bums  1914,  §350  R.  S.  1881,  declaring  a  counterclaim  to  be  any 
matter  arising  out  of,  or  connected  with,  the  cause  of  action 
which  might  be  the  subject  of  an  action  in  favor  of  the  defend- 
ant, or  which  would  tend  to  reduce  plaintifTs  claim,  and  §356 
Bums  1914,  §351  R.  S.  1881,  providing  that  if  any  defendant 
omit  to  set  up  a  counterclaim  arising  out  of  the  contract  or 
transaction  involved,  he  cannot  afterwards  maintain  an  action 
therefor,  except  at  his  own  costs,  a  claim  for  damages  by  the 
consignee  of  coal  cars  for  failure  of  a  railroad  company  to  trans- 
port them  at  the  speed  required  by  §5206  Bums  1914,  Acts  1907 
p.  434,  though  termed  a  set-off  by  the  pleader,  was  in  fact  a 
counterclaim  which  could  properly  be  set  up  by  the  consignee  in 
an  action  against  him  by  the  company  for  demurrage  charges, 
where  the  cars  named  in  such  claim  were  among  those  on  which 
demurrage  was  claimed,  so  that  the  respective  claims  of  the 
parties  arose  out  of  the  same  transaction. 

Cleveland,  etc.,  R.  Co.  v.  Partlo^o,  616,  619  (2). 

SIDEWALKS— 

See  Municipal  Corporations. 

STATUTES— 

Cited  and  construed,  see  p.  xxii. 

1.  Construction. — Common-Law  Meaning. — ^Where  words  of  a  defi- 
nite significance  under  the  common  law  are  used  in  a  statute, 
and  there  is  nothing  to  show  that  they  are  used  in  a  different 
sense,  they  are  deemed  to  be  employed  in  their  known  and  defined 
common-law  meaning.  State,  ex  rel.  v.  Freiberg,  1,  4  (4). 

2.  Construction. — Words. — Meaning. — Common  Law. — In  the  con- 
struction of  statutes,  the  court  will  look  to  the  meaning  attached 
to  the  words  and  terms  used  therein  by  the  common  law.  and  they 
will  be  deemed  to  be  employed  in  their  known  and  defined  com- 
mon-law meaning.  Elmore  v.  Brinneman,  222,  224  (1). 
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STOCK— 

Subscriptions,  failure  to  collect,  liability  of  directors  of  insolyent 
company,  see  Cobporatioivb. 

STREiAMS— — 

Obstruction,  liability,  see  Bailboads  11-16;  Waters  and  Wateb- 

COUBSES. 

STREET  RAILROADS— 

Oros8inff  Accidents, — Dutv  to  Look  and  Listen, — The  duty  to  look 
and  listen  Is  not  applied  with  strictness  to  those  passing  over 
car  tracks  laid  in  the  streets  of  cities. 

Chicago,  etc.,  R,  Co.  v.  Wesolowaki,  Admx,,  5,  9  (4). 

STREETS— 

See  Municipal  CkttPOBATiONS. 

SUBCONTRACTORS— 

Liens  of,  right  to,  defenses,  see  Mechanics'  Liens  2,  3. 
Payment  of,  statute,  see  Towns. 

SUBROGATION— 

Bight  of  insurance  company  paying  Judgment,  complaint,  soffl- 
ciency,  see  Insubance  8. 

SUPPORT— 

Means  of,  death  of  mother,  right  of  children  to  damages,  see 
Intoxicating  Liquobs  2. 

SURETIES— 

See  Pbincifal  and  Surety. 

SURPRISE— 

.Setting  aside  default,  see  Judgment. 

TENDER^ 

1.  Sufficiency. — Refusal. — Payment  into  Court. — Necessity. — ^In  an 
action  to  enjoin  payee  bank  from  enforcing  any  lien  against 
bonds  deposited  as  collateral  to  secure  the  payment  of  a  pronfts- 
sory  note,  the  tender  of  the  amount  due  on  the  note  must  be  kept 
good  by  paying  such  amount  into  court. 

Wehh  V.  Citizens  Nat.  Bank,  etc.,  22,  30  (3). 

2.  Bufflciency. — Written  Offer  to  Pay. — ^Where  chattel  mortgagors 
wrote  to  mortgagee  demanding  a  return  of  the  mortgaged  prop- 
erty, and  in  the  letter  stated,  ^'With  this  demand  we  offer  to 
pay"  the  amount  of  the  debt,  with  interest,  such  offer  cannot  be 
construed  as  a  tender.  Bapirie  v.  CoUins,  529,  637  (4). 

TESTATORS— 

See  Wills. 

TEXT  BOOKS— 

Cited,  see  p.  zzy. 

THEORY— 

Effect  on  appeal,  see  Appeal  73, 
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TICKETS^ 

Defective,  rights  of  passengers,  see  Caiuuess  5. 

TIME— 

Ck>iiiputatioii,  statute,  see  Chattel  Mobtgages  3. 

TORNADO  INSURANCE— 

See  INSITBAKCB  34-37. 

TORTS— 

Of  healtli  officer,  liabiiity,  see  Officebs  2. 

TOWNS— 

See  also  Municipai.  Corfobations. 

1,  Public  Improvements. — Payment  of  Laborers  and  Materialmen, — 
Statute.— Section  5901a  Bums  1914,  Acts  1911  p.  487,  providing 
that  public  officers  and  boards  contracting  for  public  improve- 
ments shall  wltlihold  full  payment  to  the  contractor  until  he  has 
paid  subcontractors  or  laborers  employed  in  the  work,  and  requir- 
ing such  claims  to  be  filed  within  thirty  days  after  the  completion 
of  the  work,  is  for  the  protection  of  laborers,  materialmen  and 
subcontractors  and  not  of  contractors  and  their  bondsmen,  and 
confers  no  right  of  action  on  any  one  unless  the  public  officer 
wrongfully  fails  to  withhold  money  due  the  contractor  which 
should  have  been  applied  to  claims  previously  filed  in  accordance 
with  the  statute.     Btate,  em  rel.  v.  Puckett^  Trustee,  591,  595  (1). 

2.  Trustees, — Action  on  Bond. — Complaint. — Sufficiency. — In  an  ac- 
tion by  a  surety  on  the  bond  of  a  public  contractor  against  a  town- 
ship trustee  and  his  bondsmen  to  recover  i6r  an  alleged  wrongful 
payment  by  the  trustee  to  a  public  contractor  before  the  claims 
of  materialmen  and  subcontractors  had  been  paid,  a  complaint 
failing  to  allege  the  filing  of  claims  of  subcontractors'  and  mate- 
rialmen prior  to  the  time  of  payment  to  such  contractor  is 
insufficient  to  show^  a  violation  of  §f5901a,  5901b  Burns  1914, 
Acts  1911  p.  437,  it  being  presumed  that  the  trustee  performed  his 
statutory  duties  and  therefore  that  no  claims  had  l^een  filed  pur- 
suant to  such  statutes. 

State,  ex  rel.  v.  Puckett,  Trustee^  591,  596  (2). 

TRACKS— 

See  Railboaos. 

TRANSCRIPTS— 

See  Appeal  18-41 ;  Exceptions,  Bill  of. 
Authentication,  sufficiency,  see  Evidence. 

TRESPASS— 

Damages  to  land  lying  in  two  counties,  statute,  see  Venue. 


TRIAL. 


I.    Rbcbftion  or  Bvidincb,  1. 
II.    Conduct  or  Counsbl,  2. 
III.    Taking    Cask    or    Qubstion 

rBOM  JUBT,  8-9. 

lY.    Instructions,  10-20. 


V. 

VI. 

VII. 


Vbbdict — General    and    Spb- 

CIAL,  21-31. 
Trial  b¥  Court — Conclusions 

or  Law,  32. 
Waiter  or  Rights^  33, 


Review  of 


at  trial,  see  also  Afpkai* 
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I.  Reception  of  Eyidenck. 

Review  of  rulings  on  evidence,  ste  Affeau 

1.  Competent  for  Specific  Purpose. — lAnUting  Application. — Since 
evidence  competent  for  some  purpose  will  not  be  excluded  becaiuse 
the  Jury  may  erroneously  use  It  for  another  purpose,  it  is  the 
duty  of  a  party  desiring  to  guard  against  such  possibility  to 
tender  an  instruction  limiting  its  application  to  the  particular 
purpose.  Irvine  v.  Baxter  Stove  Co.,  105,  111  (6). 

II.  Ck)NDUCT  OF  Counsel. 

2.  Improper  Argument. — Where  appellee's  counsel  made  statements 
outside  of  the  evidence  in  his  closing  argument  to  the  Jury,  but 
the  record  shows  that  the  alleged  objectionable  statement  was 
made  In  response  to  remarks  equally  as  objectionable  made  by 
appellant's  counsel,  such  misconduct  is  not  reversible  error. 

Deep  Vein  Coal  Co.  v.  Ward,  Adma.,  161,  16G  (5). 

III.    Taking  Case  ob  Question  from  Jubt. 

3.  Directing  Verdict. — ^Refusal  of  a  requested  instruction  directing 
a  verdict  for  defendant  is  proper,  where  there  is  some  evidence  to 
sustain  every  element  essential  to  plaintiff's  right  to  recovery. 

Vandalia  R.  Co.  v.  Fry,  85,  88  (1). 

4.  Directing  Verdict. — In  an  action  against  a  railroad  for  injuries 
sustained  in  a  crossing  accident,  instructions  directing  a  verdict 
for  defendant  were  properly  refused  where  it  was  clearly  estab- 
lished that  the  train  at  the  time  of  the  accident  was  running  at 
a- much  greater  speed  than  allowed  by  municipal  ordinance,  and 
where,  under  the  evidence,  the  question  of  plaintiff's  negligence 
and  proximate  cause  was  for  the  Jury. 

Michigan  Central  R.  Co.  v.  Kownovoaki,  145,  154  (5). 

5.  Directing  Verdict. — Evidence. — Duty  of  Court. — In  an  action  for 
wrongful  death,  if  the  evidence  on  any  issue  is  insufficient  in  law 
to  sustain  a  verdict  in  favor  of  plaintiff,  it  is  the  duty  of  the 
court  to  direct  a  verdict  upon  such  issue  against  him. 

Caldwell  v.  Alley,  313,  319  (2). 

(I.  Directing  Verdict. — Evidence. — ^If  there  Is  a  conflict  in  the  evi- 
dence on  any  material  point,  or,  if  the  evidence  adduced,  there 
being  no  conflict  therein,  is  not  suflicient  legally  to  support  a  ver- 
dict, it  is  error  for  the  court  to  direct  a  verdict  for  plaintiff. 

Krahhe  v.  City  of  Lafayette,  428,  431  (4). 

7.  Directing  Verdict. — Evidence. — If  defendant  introduces  evidence 
which,  either  directly  or  by  fair  inference,  tends  to  sustain  any 
defense  within  the  issues,  it  is  error  for  the  trial  court  to  direct 
a  verdict  for  plaintiff. 

Millett  V.  Aetna  Trust,  etc.,  Co.,  451,  455  (4). 

8.  Directing  Verdict. — Evidence. — Where  there  is  uncontradicted 
evidence  which  clearly  makes  out  a  case  for  plaintiff,  and  no  evi- 
dence which  tends  to  establish  a  defense,  it  is  proper  for  the  court 
to  instruct  the  Jury  to  return  a  verdict  in  its  favor.  • 

Millett  V.  Aetna  Trust,  etc.,  Co.,  451,  454  (3). 

9.  Directing  Verdict. — Failure  to  Object. — ^The  objection  that  the 
court  erred  in  directing  a  verdict  for  plaintiff  before  defendant 
had  introduced  all  of  his  evidence  and  rested  his  case  was  waived, 
where  defendant,  although  excepting  to  the  action  of  the  court 
in  giving  the  instruction,  did  not  inform  the  court  that  he  hnrf 
not  concluded  his  evidence,  or  sought  to  have  the  instruction 
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withheld  in  order  that  he  might  complete  his  evidence,  and  took 
no  other  action  to  avoid  the  alleged  error. 

MiUett  V.  Aetna  Trust,  etc.,  Co.,  451,  463  (1). 

IV.    Instructions. 

Review  of,  see  also  Appeal. 

10.  Cure  of  Omissions. — In  an  action  for  personal  injuries,  the 
giving  of  an  instruction  failing  to  Inform  the  Jury  as  to  certain 
facts  bearing  on  plaintiffs  contributory  negligence  was  not  error, 
where  the  Jury  was  fully  instructed  on  that  issue  by  other  instruc- 
tions given.  VandaUa  R.  Co.  v.  Fry,  86,  88  (8). 

11.  Incomplete. — Duty  to  Request  Proper  Instructions. — ^In  an  ac- 
tion for  personal  Injuries,  an  instruction  that  it  was  not  neces- 
sary for  plaintiff  to  prove  any  immaterial  allegations  of  the 
complaint,  although  incomplete,  is  not  reversible  error,  it  being 
defendant's  duty  in  such  case  to  present  and  request  an  instruc- 
tion correctly  stating  the  issues. 

Deep  Vein  Coal  Co.  v.  Ward,  Admx.,  161,  164  (2). 

12.  Invading  Province  of  Jury. — Reversal. — On  a  servant's  action 
for  personal  injuries  brought  under  the  Employers'  Liability  Act 
(Acts  1911  p.  145,  i8020a  et  seq.  Bums  1914),  an  instruction  that 
plaintifTs  statement,  '*lt  was  all  my  fault,"  made  shortly  after 
the  accident,  was  only  a  conclusion  not  amounting  to  an  admis- 
sion of  negligence,  was  erroneous  as  invading  the  province  of  the 
Jury,  and  such  error  warrants  a  reversal  where  the  court  on 
appeal  cannot  say  that  a  correct  result  was  reached  at  the  trial. 

Warner  Gear  Co.  v.  DePeugh,  264,  266  (8). 

13.  Predicating  tm  Erroneous  Instruction. — An  instruction  predi- 
cated on  other  instructions  previously  given  by  the  specific  refer- 
ence ''as  hereinbefore  set  forth,"  is  bad,  if  any  of  such  other 
instructions  are  erroneous. 

McBeth'Evans  Glass  Co.  v.  Brunson,  613,  627  (8). 

14.  Refusal. — Repetition. — Where,  on  a  number  of  issues  in  the 
case,  defendant  tendered  several  instructions  which  were  so 
nearly  alike  that  the  giving  of  all  of  those  requested  on  any  one 
subject  might  have  resulted  in  a  repetition  harmful  to  plaintiff, 
but  as  to  each  issue  the  court  gave  at  least  one  of  the  instruc- 
tions tendered  thereon,  defendant  was  not  prejudiced  by  the 
refusal  of  the  remainder  of  the  requested  instructions. 

Scottish,  etc.,  Ins.  Co.  v.  B.  E.  lAnkenhelt  d  Co.,  324,  380  (6). 

16.  Refusal. — Review. — It  was  not  error  for  the  court  to  refuse 
requested  instructions  which,  in  so  far  as  correct,  were  substan- 
tially covered  by  instructions  given  by  the  court  on  its  own 
motion.  Yandalia  R.  Co.  v.  Fry,  86,  88  (2). 

16.  Refusal. — Review. — ^The  refusal  of  requested  instructions,  even 
though  they  state  the  law  correctly,  is  not  error,  where  they  were 
covered  by  others  given  by  the  court. 

Deep  Vein  Coal  Co.  v.  Ward,  Admw.,  151,  166  (4). 

17.  Refusal. — Review. — It  is  not  reversible  error  to  refuse  request- 
ed instructions  which,  in  so  far  as  they  properly  state  the  law, 
are  covered  by  other  instructions  given. 

Indianapolis,  etc..  Traction  Co.  v.  Helms,  Admx.,  137, 144  (6). 

18.  Refusal. — Review. — It  is  not  error  to  refuse  requested  instruc- 
tlons  which  are  fully  covered  by  others  given. 

Kingan  d  Co.  v.  Atbin,  Adma^  488,  600  (12) 
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19.  Refusal. — Review. — Inapplicahility  to  Evidence. — In  an  action 
for  wrongful  death  due  to  unguarded  machinery,  a  requestod 
instruction  that  the  owner  of  dangerous  machinery  was  under  no 
obligation  to  guard  It  while  repairs  were  being  made,  although  cor- 
rect as  an  abstract  proposition  of  law,  was  properly  refused, 
where  there  was  no  evidence  to  which  it  was  applicable. 

Kinffan  d  Co.  v.  Alhin,  Admx.,  493,  609  (13). 

20.  ApplicahiUty  to  Evidence. — In  a  passenger's  action  against  an 
interurban  railroad  for  threatened  ejectment  unless  she  paid  a 
cash  fare,  the  conductor  having  declined  to  accept  a  defective 
ticket,  an  instruction  that,  if  the  passenger  had  done  wliat  was 
necessary  under  the  carrier's  rules  to  entitle  her  to  transporta- 
tion, the  carrier  was  liable  for  her  threatened  expulsion,  by  rea- 
son of  the  conductor's  mistake  or  want  of  judgment,  although  he, 
under  the  circumstances,  acted  in  good  faith,  was  not  objection- 
able as  being  inapplicable  to  the  evidence,  even  though  it  showed 
that  plaintiff  had  not  complied  with  defendant's'  rules  in  board- 
ing the  car  from  which  ejectment  was  threatened,  where  there 
was  evidence  to  warrant  a  finding  that  such  failure  to  comply 
with  the  company's  rules  was  induced  by  defendant's  negligence. 

Union  Traction  Co.  V.  Smith,  40,  47  (7). 

V.    Verdict — Generai*  and  Special. 

Review  of,  see  also  Afpeau 

21.  Effect. — ^A  general  verdict  for  plaintiff  finds  in  his  favor  every 
issuable  fact  essential  to  his  recovery. 

Waahbum-Croshy  Co.  v.  Cook,  463,  467  (2). 

22.  Effect. — ^A  general  verdict  for  plaintiff  finds  every  material 
allegation  of  the  complaint  against  the  defendant 

Indianapolis,  etc..  Traction  Co.  v.  Hardtoick,  Adnuff.,  192, 198  (3). 

23.  Answers  to  Interrogatories. — To  sustain  the  general  verdict  as 
against  the  Jury's  answers  to  special  interrogatories,  courts  con- 
sider all  the  material  facts  provable  under  the  issues. 

Washhum-Crosby  Co.  v.  Cook,  463,  467  (4). 

24.  Answers  to  Interrogatories. — The  answers  to  special  interroga- 
tories must  be  in  irreconcilable  conflict  with  the  general  verdict 
to  authorize  a  Judgment  thereon. 

Washburn-Crosby  Co.  v.  Cook,  463,  467  (1). 

25.  Interrogatories  without  General  Verdict. — Effect. — Statute. — 
In  view  of  §572  Bums  1914,  Acts  1897  p.  128,  providing  that,  in 
Jury  trials  the  Jury  shall  render  a  general  verdict,  but  when  re- 
quested by  either  party,  the  court  shall  instruct  them  when  they 
render  a  general  verdict  to  find  specially  upon  particular  ques- 
tions of  fact,  answers  to  interrogatories,  in  an  action  against 
several  defendants,  were  without  force  as  to  two  of  defendants, 
where  there  was  no  general  verdict  as  to  them,  and  the, Judgment 
in  their  favor  was  a  nullity.  Bruce  v.  Hubbell,  237,  241  (3). 

26.  Interrogatories. — Refusal  to  Submit. — When  Harmless. — A 
party  submitting  proper  interrogatories  has  the  right  to  have 
them  answered  fairly  and  fully,  but  it  is  not  available  error  for 
the  court  to  refuse  to  require  the  Jury  to  retire  and  make  more 
definite  answers,  where  the  answers  demanded  would  not,  if 
given,  change  the  result  of  the  Judgment  rendered. 

Kingan  &  Co.  v.  AlUn,  Admx.,  493,  506  (8). 

27.  Interrogatories. — Answers  Not  Sustained  by  Sufficient  Evi- 
dence.— Remedy. — If  the  Jury's  answers  to  interrogatories  are 
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not  sustained  by  sufficient  evidence,  the  remedy  is  by  motion  for 
new  trial,  and  not  by  motion  to  require  the  Jury  to  make  further 
answers.  Kingan  d  Co,  v.  Albin,  AdnuD,^  483,  507  (9). 

28.  Interrogatoriea. — Duty  of  Jury. — Failure  to  Agree. — Discharge. 
— ^When  there  is  any  evidence  on  the  subject  embraced  in  an 
interrogatory,  it  is  the  duty  of  the  Jury  to  make  answer  thereto 
in  accordance  with  the  preponderance  of  the  evidence,  but  in  the 
absence  of  evidence  on  the  subjec*t-matter  of  an  interrogatory,  the 
Jury  has  the  right  to  answer,  "No  evidence,"  and,  if  the  Jury  is 
unable  to  agree  upon  the  answers  to  interrogatories,  the  court 
should  discharge  it  on  account  of  such  disagreement,  the  same  as 
where  the  Jury  fails  to  agree  on  a  general  verdict. 

Kingan  &  Co.  v.  Albin,  Adnup.,  493,  506  (7). 

29.  Venire  De  Novo. — Scope. — A  venire  de  novo,  if  granted,  must 
be  as  to  the  whole  case.  Bruce  v.  Huhhell,  237,  242  (4). 

30.  Venire  De  Novo. — General  Verdict. — Failure  to  Find  an  All 
Issues. — In  an  action  by  a  landlord  against  a  former  tenant, 
where  two  paragraphs  of  complaint  sought  to  recover  damages 
for  failure  to  restore  the  property  to  the  condition  it  was  in 
when  the  lease  was  executed,  and  the  remaining  paragraphs  were 
for  damages  for  holding  over  after  the  expiration  of  the  lease, 
and  the  Jury  returned  a  verdict,  "We,  the  Jury,  find  for  the  plain- 
tiff upon  the  first  paragraph  of  complaint  and  assess  his  damages 
at  $1.00,"  plaintiffs  motion  for  a  venire  de  novo  should  have  been 
sustained,  since  the  verdict  was  general  and  the  Jury  failed  to 
find  upon  all  the  issues.  Brehm  v.  Eennings,  6^,  637  (4). 

ol.  Venire  De  Novo. — Motion. — Time  for  Filing. — In  an  action 
against  several  defendants,  plaintifrs  motion  for  a  venire  de  novo 
was  in  time,  though  filed  after  Judgment  was  rendered  against 
one  defendant,  where  plaintiffs  were  seeking  relief  from  Judg- 
ment in  favor  of  the  other  defendants  only,  the  motion  being 
filed  before  rendition  of  such  Judgment,  which  was  the  final  Judg- 
ment in  the  case.  Bruce  v.  Huhbell,  237,  241  (2). 

VI.    Trtal  by  Court — Conclusions  of  Law. 

32.  Exceptions. — Effect. — By  excepting  to  the  conclusions  of  law 
appellant  concedes,  for  the  purposes  of  the  exception,  that  the 
facts  within  the  issues  are  fully  and  correctly  found. 

Federal  Life  Ins.  Co.  v.  Maxam,  266,  277  (1). 

VII.    Waiver  op  Rights. 

Waiver  of  objections  on  appeal,  see  Appeal. 

33.  Failure  to  Assert  Rights. — Where  a  party  is  in  court  in  person 
or  by  counsel,  and  he  fails  to  assert  his  legal  right  when  an 
opportunity  is  afforded  at  the  proper  time  to  do  so,  such  right  is 
waived.  MWett  v.  Aetna  Trust,  etc.,  Co.,  451,  454  (2). 

TRUSTEES— 

School,  interference  with  assumption  of  office,  right  to  injunctive 
relief,  see  Officers. 

Action  on  bond,  presumption  as  to  performance  of  duties,  see 
Towns  2. 

VARIANCE— 

See  Pleading  3,  4,  14. 
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Conditional  sales,  see  Appeal  78,  79. 

Vendor's  lien,  yalue,  parol  proof,  admissibility,  see  Evidence  9. 

1.  Exchange  of  Land  and  Chattels  in  Oross, — Right  to  Vendof'% 
Lien. — Where  land  and  chattels  are  sold  or  exchanged  in  gross, 
but  the  parties  in  making  such  sale  or  exchange  have  placed 
separate  values  on  each,  the  court  will  enforce  a  vendor"s  lien 
against  the  land  for  the  balance  due  thereon,  although  the  obli- 
gation taken  may  include  the  price  of  both. 

Boyd  V.  Qreer,  77,  82  (3). 

2.  Offer  and  Acceptance, — ^A  memorandum  covering  a  sale  of  land 
providing  that,  ''if  this  deal  is  made,  it  must  be  not  later  than 
October  1,  1910,"  constituted  merely  an  offer  to  sell,  and  not  a 
final  agreement  the  specific  performance  of  which  could  be  en- 
forced, without  showing  an  acceptance  of  the  offer  within  the 
time  given.  Feichter  v.  Kom,  205,  210  (3). 

3.  Remedies  of  Vendor. — Lien. — Waiver. — Taking  Note. — Accept- 
ance of  a  vendee's  notes  for  the  unpaid  portion  of  the  purchase 
price  of  land  did  not  deprive  the  vendor  of  his  right  to  a  vendor's 
lien.  Boyd  v.  Oreer,  77,  85  (7). 

4.  Vendor's  Lien. — Waiver. — Acceptance  of  Mortgage. — Generally, 
where  the  vendor  of  land  takes  a  mortgage  to  secure  the  unpaid 
purchase  price,  he  thereby  waives  the  implied  equitable  lien 
which  he  would  otherwise  have  as  security  for  its  payment. 

Cassidy  v.  Ward,  550,  567  (6). 

VENDOR'S  LIEN— 

See  Payment  2,  3. 

VENIRE  DE  NOVO— 

See  Appeal  50;  New  Trial  5. 

VENUE— 

Change,  authentication  of  pleadings,  questions  presented,  see  AP' 
peaX  27. 

Actions, — Right  of. — Damage  to  Land  From  Trespass  Committed  in 
Another  County.^Statutes.—Vnder  §1438  Burns  1914,  §1318  R.  S. 
1881,  providing  that  when  the  subject-matter  of  any  suit  shall  be 
situate  in  two  or  more  counties,  the  court  which  shall  first  take 
cognisance  thereof  shall  retain  the  same,  and  §309  Burns  1914, 
§307  R.  S.  1881,  providing  that  actions  for  the  determination  in 
any  form  of  rights  or  interest  in  real  property  and  for  injuries 
thereto  must  be  commenced  in  the  county  In  which  the  subject 
of  the  action,  or  some  part  thereof,  is  situated,  where  plain tilTs 
lands  located  in  one  county  were  flooded  by  reason  of  the  erec- 
tion of  a  dam  in  another  county  across  the  outlet  of  a  lake,  the 
circuit  court  of  the  county  In  which  the  land  was  situated  had 
Jurisdiction  of  an  action  to  abate  the  nuisance  and  damages. 

Overmyer  v.  Bamett,  569,  576  (1). 

VERDICT— 

See  Trial  21-31. 

Review,  see  Appeal  84-96. 

Directing,  see  Trial  3-9. 
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WAIVER— 

Of  questions  on  appeal,  see  Afpeal  107-113;  at  trial,  see  Tbial  sn 

Of  vendor's  lien,  see  Vendor  and  Purchaskb  3,  4. 

Of  defense,  see  Contracts  8. 

Of  conditions  in  polipy  by  agent,  see  Insurance  10-12. 

Of  statute,  by  applicant  for  compensation,  see  Master  and  Servant 
30. 

WARRANTY— 

Application  for  insurance,  answers  of  insured,  construction,  see 
Insurance  13. 

Breach,  false  answers  in  application,  see  Insurance  18,  21. 

WATERS  AND  WATERCOURSES— 

'l.  Natural  Watercourse. — Obstructing. — Liability, — ^Waters  in  the 
low- water  channel,  waters  heaped  about  them,  and  waters  that 
overspread  the  high-water  channel,  are,  when  flowing  down 
stream  in  one  uniform  and  continuous  current,  where  unob- 
structed by  the  act  of  man,  the  waters  of  a  natural  watercourse, 
and  liability  for  obstructing  the  flow  thereof  must  be  determined 
from  a  consideration  of  the  law  governing  the  obstruction  of  a 
stream  rather  than  that  governing  in  the  case  of  mere  surface 
water.  Zollman  v.  Baltimore,  etc.,  R.  Co.,  395,  407  (12). 

2.  Obstructing  Drain. — Level  of  Lake. — Statute. — ^In  an  action  for 
damages  to  land  where  it  appeared  that  defendants  erected  a  dam 
which  obstructed  the  flow  of  wat^r  from  a  lake  through  a  public 
drain  constructed  by  the  state  thirty  or  forty  years  before  the 

'  commencement  of  the  action,  and  because  of  such  obstruction 
plaintiff's  land  became  flooded,  defendants  cannot  justify  the 
obstruction  oh  the  ground  that  the  dam  restored  the  lake  to  the 
level  existing  prior  to  the  building  of  the  drain,  so  that  the 
removal  of  the  dam  would  be  in  violation  of  §6163  Bums  1914, 
Acts  1905  p.  447,  providing  for  the  maintenance  of  lakes  at  their 
level,  since  the  statute  refers  to  the  maintenance  of  the  lake  at 
its  level  after  the  construction  of  the  drain,  such  improvement 
being  made  pursuant  to  law. 

Overmyer  v.  Bamett,  569,  580  (2). 

3.  Obstructing  Stream. — Care  Required. — One  obstructing  a  stream 
is  required  to  take  notice  of  the  effect  of  improvement  such  as 
the  clearing  of  lands  of  forests  and  'constructing  artificial  drain- 
age. Zollman  v.  Baltimore,  etc.,  R.  Co.,  395,  412  (18). 

4.  Obstruction  of  Streams. — Care  Required. — ^Due  care  on  the  part 
of  one  obstructing  a  stream  requires  that  he  take  notice  of  the 
character  of  the  country  and  that,  in  view  thereof,  he  provide 
ample  accommodation  for  the  free  passage  of  water  at  all 
seasons  of  the  year. 

Zollman  v.  Baltimore,  etc.,  R.  Co.,  395,  412  (17). 

5.  Obstruction  of  Stream. — Liability. — ^Where  injury  resulting 
from  a  flood  is  to  some  extent  the  result  of  the  wrongful  or 
negligent  participation  of  man,  the  consequences  are  regarded 
as  exclusively  of  human  origin  so  far  as  concerns  the  question 
of  liability,  and  the  situation  is  removed  from  the  scope  of  the 
rules  that  govern  in  case  of  the  acts  of  Qod. 

Zollman  v.  Baltimore,  etc.,  R.  Co.,  396,  415  (24). 

6.  Obstruction  of  Stream. — Liability. — **Act  of  Ood.** — In  its  rela- 
tion to  resulting  damages  a  flood  is  classed  as  an  act  of  God  in 
a  legal  sense,  with  the  consequent  immunity  of  man  from  liability. 
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only  in  the  absence  of  human  agency  wrongfully  or  negligently 
contributing  to  produce  the  injury  of  which  complaint  is  made. 

Zollman  v.  Baltimore,  etc.,  R.  Co^  395»  415  (28). 

7.  Unprecedented  Flood. — ^A  flood  is  unprecedented  if  it  is  some- 
what higher  or  more  destructive  than  any  preceding  flood. 

Zollman  v.  Baltimore,  etc.,  R,  Oo^  396,  411  (16). 

WIFE— 

See  Husband  and  Wife. 

WILLS— 

1.  Conditions. — **Re9traint  of  Marriage." — Statute. — Limitation  of 
Estate. — ^Where  testator  devised  all  his  property  to  his  wife  ''to 
remain  her  absolute  property  as  long  as  she  remains  my  widow/' 
but  in  event  she  "should  remarry,  all  my  property  shall  go  to  my 
children,"  is  not  a  condition  in  "restraint  of  marriage"  within 
the  terms  of  13123  Burns  1914,  12567  R.  iS.  1881,  providing  that  a 
devise  or  bequest  to  a  wife,  with  a  condition  in  restraint  of  mar- 
riage, shall  stand,  but  the  condition  shall  be  void,  the  words  used 
amounting  only  to  a  limitation  of  the  estate  devised. 

Thompson  \.  Patten,  490,  491  (3). 

2.  Conditions, — Restraint  of  Marriage. — Vesting  of  Estate  Devised. 
— ^Where  a  particular  estate  has  been  devised  to  a  wife  upon 
condition  that  she  shall  not  remarry,  the  condition  is  void,  and 
the  estate  vests  and  la  held  as  if  it  had  not  been  coupled  with  the 
condition.  Thompson  v.  Patten,  490,  491  (1). 

3.  Construction. — Devise  on  Condition. — Intent  of  Testator. — ^The 
rule  that  a  condition  annexed  to  a  devise  in  fee  respecting  devi- 
see's death  vdthout  children  or  issue  ordinarily  refers  to  the 
period  terminating  with  the  death  of  the  testator  is  one  of  con- 
Htruction  only,  and  yields  readily  to  the  intent  of  the  tetstator. 

Nicker  son  v.  Hoover,  Admr.,  343,  855  (10). 

4.  Construction. — Devise  of  Land. — Creation  of  Life  Estate. — Cot^ 
dition  Precedent. — ^Where  testator's  will  devised  thirty  acres  of 
land  to  his  daughter  "forever  provided  she  have  heirs,  if  not  then 
at  her  death"  providing  a  remainder  over,  the  will  created  a  life 
estate  in  the  daughter  capable,  on  the  condition  that  she  have 
children,  of  being  enlarged  into  a  fee,  such  condition  being  prece- 
dent rather  than  subsequent,  as  a  condition  precedent  is  an 
event,  the  happening  or  no(t  happening  of  which  causes  a  condi- 
tional estate  to  vest  or  be  enlarged. 

Nickerson  v.  Hoover,  Admr.,  343,  353,  856  (9). 

5.  Construction. — Estate  Devised. — Devise  with  Power  to  Bell. — 
A  devise  of  real  estate  to  a  testator's  son,  "to  have  and  to  hold 
forever  with  the  power  to  sell  the  same  and  invest  the  proceeds 
in  such  other  property,  real  or  personal,  as  he  may  deem  best," 
subject  to  the  life  estate  of  testator's  widow,  creates  a  fee,  regard- 
less of  a  repugnant  devise  over  to  testator's  grandchildren  after 
the  son's  death.  Ewart  v.  Ewart,  167,  171  (3). 

6.  Construction. — Devise. — Fee  Simple. — Devise  Over. — Vesting. — 
Where  real  estate  is  devised  in  terms  denoting  an  intention  that 
the  primary  devisee  shall  take  a  fee  on  the  death  of  the  testator, 
coupled  with  a  devise  over  in  case  of  the  death  of  such  primary 
devisee  without  children  or  issue,  the  condition  refers  to  a  death 
without  children  or  issue  within  the  lifetime  of  the  testator,  and. 
If  the  primary  devisee  survives  the  testator  he  takes  at  the  lat- 
ter's  death  an  estate  in  fee  simple. 

Nickerson  v.  Hoover,  Admr.,  343.  352  (7). 
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7.  ConBtruction, — Devite  in  Cfeneral  Termt, — Bstate  Created. — 
Where  a  devise  is  in  general  terms,  unaccompanied  by  words  of 
inlieritance  or  oUier  language  defining  or  indicating  the  quantity 
of  estate  to  be  taken  by  the  devisee,  only  a  life  estate  is  thereby 
created*  Nickersan  v.  Hoover^  Admr,,  343,  353  (8). 

8.  C<>n8truciUm.—E8tate8  Created.— Use  of  Wards.—^^Heirs:*— 
Superadded  words  in  a  will  which  merely  describe  or  specify 
the  incidents  of  the  estate  created  by  such  a  word  of  limitation 
as  "heirs"  do  not  cut  down  the  interest  of  the  devisee. 

MoCUen  v.  Sehker,  435,  440  (4). 

9.  CoMiruciUm, — Heirs, — ^The  word  "heir,"  as  used  in  an  item  of 
a  will  stipulating  that  testator's  daughter  have  thirty  acres  of 
land  **provided  she  have  heirs,  if  not,  then  at  her  death  I  wish," 
her  husband  "to  hold  the  same  until  his  death  if  he  survives  her," 
eta*  held  to  have  been  used  in  the  sense  of  "children,"  in  view  of 
the  fact  that,  wherever  testator  used  the  word  "heirs"  elsewhere 
in  the  will,  he  used  it  with  the  force  and  significance  of  children* 
and  that,  when  the  will  was  drawn,  and  at  the  time  of  testator's 
death,  the  daughter  had  a  number  of  heirs,  using  the  term  as 
referring  to  persons  capable  of  inheriting  from  her  at  her  decease. 

Nickerson  v.  Hoover^  Admr,,  343,  360  (6). 

10.  Conatruction. — **Heirs,'* — ^Although  the  word  "heirs,"  as  used 
in  a  will,  may  mean  children,  such  meaning  cannot  be  ascribed 
to  it  unless  it  very  clearly  appears  that  the  word  was  used  in 
that  sense.  McCllen  v.  Sehker,  435,  439  (3). 

11.  Construction.— Heirs,— 'Adopted  CfciW.  —  "Jfaw."  —  Where  an 
Item  of  a  will  stipulated  that  testator's  daughter  "have  thirty 
acres  of  ground  *  *  *  forever  provided  she  have  heirs,"  the 
term  "heirs"  being  used  in  the  sense  of  children,  held  that,  view- 
ing the  entire  will  in  the  light  of  surrounding  circumstances, 
testator,  by  the  phrase  "provided  she  have  heirs,"  meant  provided 
children  should  be  bom  to  her,  and  the  condition  was  not  satis- 
fied by  the  daughter's  adoption  of  a  child  pursuant  to  |868  et  seq. 
Bums  1914,  S823  et  seq.  R.  S.  1881,  the  word  "have,"  as  used  in 
the  provision  that  the  daughter  should  have  thirty  acres  meaning 
to  possess  or  to  acquire,  and,  as  used  in  the  proviso,  meaning  to 
bear.  Nickerson  v.  Hoover,  Admr,,  343,  357  (12). 

12.  Construction, — Intention, — In  construing  a  wUl,  the  primary 
purpose  of  the  court  is  to  determine,-  if  possible,  the  intention  of 
the  testator  as  expressed  therein,  and  to  give  effect  thereto. 

Ewart  V.  Swart,  167,  170  (1). 

13.  Construction,— Intention, — Consideration  as  a  Whole,— In  de- 
termining the  testator's  intention,  isolated  statements  or  sepa- 
rate clauses  and  provisions  of  a  will  should  not  be  considered 
alone,  but  the  whole  will  should  be  taken  together,  and  each  part 
construed  with  relation  to  the  language  used  in  other  parts  and 
effect  given  to  the  general  intention  thereby  ascertained. 

Swart  V.  Swart,  107, 170  (2). 

14.  Construction, — Rule  in  Shelley^s  Case, — ^Where  land  was  de- 
vised to  testator's  son  "to  be  held  by  him  during  his  natural  life 
only,  then  to  his  legal  heirs,"  with  a  further  provision  that  the 
son  should  not  dispose  of  it,  but  at  his  death  it  should  belong  to 
his  legal  heirs  during  their  life,  the  son  took  a  fee  under  the  rule 
in  Shelley's  case.  McCUen  v.  Sehker,  435,  444  (6). 

15.  Construction. — Testator's  Intention. — In  construing  a  will,  the 
court  should  ascertain  and  carry  out  the  testator's  *  intention 
whenever  it  can  be  done  without  overthrowing  a  well-established 
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principle  of  law,  but  even  a  clear  legal  intention  of  tbe  testator 
cannot  be  permitted  to  contravene  tlie  settled  rules  of  law  by 
depriving  an  estate  of  any  of  its  essential  legal  attributes. 

McCllen  v.  Sehker,  436,  441  (5). 

16.  Construction. — Technical  Terms. — Testator's  Meaning. — ^Where, 
by  a  proceeding  within  the  rules  that  govern  in  such  cases,  the 
meaning  that  testator  assigned  to  the  term  ''heirs,"  as  uaed  by 
him  in  an  item  of  his  will,  has  been  dearly  ascertained,  effect 
must  be  given  to  it  as  so  used,  even  though  such  meaning  is  dif- 
ferent from  its  legal  or  technical  meaning. 

Nickerson  v.  Hoover^  Admr.^  343,  350  (3). 

17.  Construction. — Use  of  Words. — ffeirs. — 'Hke  word  "heirs,"  as 
used  in  a  will  may  signify  those  who  take  by  Its  terms. 

Nickerson  v.  Hoover,  Admr.,  343,  360  (2). 

18.  Construction.^Use  of  Words.— "* Heirs.**-— Rule  in  Bhelley*s 
Case. — Where  a  will  uses  the  word  ''heirs"  in  its  ordinary  legal 
sense,  a  fee  is  vested  in  the  first  taker  under  the  rule  in  Shelley's 
case.  McCUen  v.  Sehker,  434,  439  (2). 

19.  Construction. — Use  of  Words. — In  determining  the  sense  in 
which  a  testator  uses  a  term  in  his  will,  other  portions  o^  the 
instrument  may  be  examined. 

Nickerson  v.  Hoover,  Admr.,  343,  350  (4). 

20.  Construction. — Vse  of  Words. — Extrinsic  Circumstances. — In 
determining  the  sense  in  which  a  testator  used  a  word  in  hi; 
will,  the  court  will  look  at  the  circumstances  under  which  the 
will  was  made,  as  the  state  of  testator's  family  or  his  property, 
and  the  like.  Nickerson  v.  Hoover,  Admr.,  343,  350  (6). 

21.  Devise  by  Husband  to  Wife  During  Widowhood. — Validity. — ^A 
husband  may  devise  to  his  wife  an  estate  to  continue  during  her 
widowhood.  Thompson  v.  Patten,  490,  491  (2). 

WITNESSES— 

Competency,  presenting  for  review,  see  Appeal  47. 

Refusal  to  require  testimony,  presenting  for  review,  see  Appeal  12. 

WORDS  AND  PHRASES— 

"Child,"  '^children,"  meaning,  statute,  see  Descent  and  Distbibu- 

TION. 

Creditor,  definition,  see  Sales  2. 

"Descendants,"  meaning,  statute,  see  Descent  and  Distribution. 

Execution  creditor,  definition,  see  Sales  2. 

"Have,"  construction,  see  Wills. 

Heirs,  technical  meaning,  see  Descent  and  Distribution  2;  Wills 

10. 
"Heirs,"  construed  as  "children,"'  see  Wills  0,  11. 
Judgment  creditor,  definition,  see  Sales  2. 
"Neglected  child,"  meaning,  statute,  see  Infants  0. 
"Order"  of  court,  definition,  see  Motions. 
Proximate  cause,  definition,  see  Nbcligence  9. 
"T^sual  course  of  employer's  business."  see  Master  and  Servant  38. 

WORKMEN'S  COMPENSATION— 

Proceeding  before  Industrial  Board.  r!<;ht  and  li.ib:iitles  under  act. 
etc.,  see T^I aster  and  Servant  2850. 
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